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3n  Jttemotiam 

LIFE  AND  PUBLIC  CAREER  OP  LATE  HON.  W.  B.  LAMAR 


PROMINENT  IN  STATE  AND  NATIONAL  AFFAIRS 


Passed  Away  at  Hib  Winteb  Home,  The  Columxb.  Tiiomabviixk,  Ga„ 

Septembeb  20,  1928. 


William  Batley  Lamar.  Democrat,  of  Monticetlo.  was  born  in  Jefferson 
county,  Florida,  June  12,  1853;  His  rather  was  Thompson  B.  Lamar,  colonel 
of  the  Fifth  Florida  Regiment,  who  was  killed  at  Petersburg,  Virginia,  in 
July,  1864,  at  the  head  of  his  regiment;  his  mother's  maiden  name  was  Sarah 
Bellamy  Bailey,  of  Jefferson  county,  Florida.  Judge  Lamar  resided  in 
Athens,  Georgia,  from  1866  to  JsT3;  was  educated  at  the  Jefferson  Academy, 
Monticello,  Florida,  and  at  the  University  of  Georgia  at  Athens ;  removed 
to  Florida  in  October,  1873;  graduated  in  law  in  1875  from  the  Lebanon  Law 
School,  Lebanon,  Tenn.,  resided  in  Tupelo,  Miss.,  for  a  short  time  as  Junior 
partner  in  law  of  Hon.  (Private)  John  M.  Allen;  was  admitted  to  practice 
law  in  the  courts  of  Florida  in  1876;  is  a  member  of  the  bar  of  the  Supreme 
Court  of  the  United  States;  was  elected  clerk  of  the  circuit  court  of  Jeffer- 
son county,  Fla.,  January,  1877,  and  served  four  years;  was  county  judge 
of  said  county,  1883  to  1886;  was  elected  in  1886  a  member  of  the  house  of 
representatives  of  the  'Florida  legislature  and  chosen  speaker,  but  declined 
the  honor;  was  elected  attorney  general  of  Florida  in  1S8S,  and  re-elected  in 
the  years  1892,  189 6,  1900,  for  the  period  of  tour  years  each;  was  married 
June  28,  1904,  at  Atlanta,  Ga„  to  Mrs.  Ethel  Toy  Healey,  daughter  of  Mr. 
and  Mrs.  Boyte  Toy  of  that  city  -  was  elected  to  the  Fifty-eighth  and  Fifty- 
ninth  Congresses  and  re-elected  to  the  Sixtieth  Congress. — Taken  from  The 
Congressional  Record. 

The  above  gives  briefly  the  outline  of  Judge  Lamar's  life.  In  the  Florida 
legislature  of  1887.  he  was  nominated  in  the  Democratic  caucus  to  be 
speaker  of  the  house  of  representatives,  but  he  declined  to  accept  It,  giving 
as  the  reason  that  in  electing  one  of  his  colleagues  to  be  speaker  and  United 
States  Senator,  his  county  had  been  sufficiently  honored. 

The  following  laws  passed  by  the  legislature  of  1887  owe  their  introduc- 
tion and  advocacy  to  Judge  Lamar. 

1.  The  Employer's  Liability  Act.  This  act  changed  the  rule  of  the  com- 
mon law  and  made  railroads  liable  to  the  public  and  employees  for  personal 
injuries  where  both  were  negligent  but  the  railroad  the  more  negligent  of 
the  two.    This  was  the  first  law  of  its  kind  ever  enacted  in  Florida. 

2.  The  law  relating  to  gambling  and  keeping  gaming  rooms,  and  the  para- 
phernalia for  gambling  and  making  the  same  a  felony  and  punishable  by 
imprisonment  in  the  penitentiary.  This  act  broke  up  such  gambling  in  the 
cities  of  Florida  where  it  had  flourished. 

In  conducting,  as  attorney  general,  a  suit  against  the  Florida  Central  & 
Peninsular  Railroad    for  back   taxes   amounting   to   (96,000.   there    was   no 
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money  available  in  the  State  treasury  to  pay  the  coat  of  conducting  an 
appeal  from  the  decision  of  the  circuit  judge  against  the  State  of  Florida. 

Attorney  General  Lamar  and  his  mother,  Sarah  Bailey  Lamar,  joined 
in  a  promissory  note  to  the  Tallahassee  Bank  for  nearly  five  hundred  dollars 
and  personally  raised  the  amount  and  paid  the  cost  of  appeal  to  the  Supreme 
Court  of  Florida.  The  Florida  legislature  at  its  next  session  thereafter 
provided  for  the  payment  of  this  note. 

The  ease  was  won  in  the  Florida  Supreme  Court  in  behalf  of  the  State, 
and  was  also  won  in  the  Supreme  Court  of  the  United  States.  The  sum  of 
596,000  for  back  taxes  was  collected  from  the  railroad  company  and  paid 
into  the  State  treasury.  This  was  very  much  more  money  than  Judge  Lamar 
drew  as  salary  Tor  the  twenty  years  he  served  as  attorney  general  and  as 
congressman  from  his  State. 

While  a  member  of  the  national  congress  for  six  years,  Judge  Lamar 
took  an  active  interest,  in  committee  and  debate,  in  behalf  of  national  con- 
trol and  regulation  of  interstate  railroad  rates.  His  work  at  attorney  general 
of  Florida  in  enforcing  State  railroad  commission  orderB  against  railway 
abuses  had  fitted  Judge  Lamar  for  hia  national  work  on  these  lines.  His 
position  on  such  legislation  was  much  in  advance  of  the  great  majority  of 
his  colleagues.  Legislation  that  he  urged  in  committee  and  in  debate  in 
Congress  In  1905  and  1906  for  controlling  and  regulating  interstate  railroads, 
was  then  rejected,  but  has  subsequently  been  enacted  into  law. 

Within  a  few  days  after  taking  his  seat  in  the  House  of  Representatives 
at  Washington  in  December,  1903,  Congressman  Lamar  moved  the  impeach- 
ment of  United  States  District  Judge  Charles  Swayne. 

Twice  within  ten  years — in  1893  and  in  1903 — the  legislature  of  Florida 
passed  resolutions  condemning  Judge  Swayne  for  his  conduct  in  Florida. 

Congressman  Lamar  submitted  these  resolutions  to  the  House  of  Repre- 
sentatives and  demanded  Judge  Swayne's  impeachment. 

The  House  of  Representatives  was  Republican,  but  a  sufficient  number 
of  Republicans  united  with  the  Democrats  to  carry  the  impeachment  resolu- 
tions through  the  House.  The  impeachment  of  Judge  Swayne  was  entirely 
successful  In  the  House  of  Representatives. 

A  word  as  to  Judge  Lamar's  ancestry.  His  father,  Colonel  Thompson 
Bird  Lamar,  was  horn  in  Georgia  and  graduated  at  Emory  College  in  that 
State.  Soon  after  graduation  he  married  Sarah  Bellamy  Bailey,  daughter 
of  General  William  Bailey  of  Jefferson  county,  Florida.  Moving  to  Florida 
after  his  marriage,  he  first  resided  in  Leon  county  and  soon  represented  that 
county  in  the  State  Senate.  Afterwards  he  removed  to  Jefferson  county 
and  became  its  State  Senator,  He  was  a  member  of  the  latter  county  in 
the  Florida  Secession  Convention.  He  was  killed  at  Petersburg,  Virginia, 
to  July,  1864,  at  the  head  of  his  regiment,  in  a  charge  upon  the  Federal 
breastworks.  He  was  lieutenant  colonel  of  the  5th  Florida  regiment  at  the 
time  of  his  death.  Colonel  Lamar  served  for  a  while  during  the  Civil  War 
on  the  staff  of  General  Joseph  E.  Johnston. 

Killed  at  an  early  age;  hundreds  of  Florida  soldiers  testified  in  after 
years  to  hfs  military  capacity,  his  cool  and  intrepid  courage. 

Sarah  Bellamy  Bailey,  his  wife  and  Congressman  Lamar's  mother,  died 
at   Tallahassee,  Florida,  in   May,  1908,  at  the  age  of  seventy-eight  years. 
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She  was  from  early  tffe  a  devoted  member  of  the  Methodist  Episcopal 
Church,  South.  As  a  girl  she  was  educated  at  Wesleyan  Female  College. 
Macron.  Ga..  and  Id  New  York  City  at  Miss  Haven's  celebrated  school. 

Her  entire  life  was  characterized  by  unfailing  good  sense,  amiability,  and 
a  high  sense  of  justice  in  all  things. 

Her  father,  General  William  Bailey,  was  a  wealthy  planter  and  banker  of 
Tallahassee,  Fla.  He  built  and  operated  the  first  cotton  mill  in  Florida. 
His  contributions  during  the  Civil  War  to  the  cause  of  the  South  were  very- 
large.  A  letter  from  him  to  the  Secretary  of  War  at  that  time  abows  the 
amount  to  have  been  more  than  1300.000  00.  The  letter  in  printed  in  the 
published  records  of  the  Civil  War  authorized  by  the  United  States  Govern- 
ment since  1865. 

The  paternal  grandfather  of  Congressman  Lamar  was  L.  Q.  C.  Lamar. 
He  was  a  Superior  Court  Judge  in  Georgia  at  the  time  that  the  Superior 
Court  Judges  sitting  en  banc  constituted  the  Supreme  Court  of  Georgia. 
He  died  at  the  early  age  of  37  years,  but  even  then  he  was  designated  In 
the  "bench  and  bar  of  Georgia"  by  Stephen  F.  Miller  as  "The  Great  Judge 
Lamar." 

Colonel  Thompson  B.  Lamar  had  two  brothers,  one  L.  Q.  C.  Lamar, 
who  was  a  United  States  Senator  from  Mississippi,  Secretary  of  the  In- 
terior under  President  Cleveland,  and  also  Justice  of  the  Supreme  Court 
of  the  United  States.  His  second  and  younger  brother.  Jefferson  Mlrabeau 
Lamar,  was  colonel  of  a  Georgia  regiment  under  General  T.  R.  R.  Cobb,  and 
was  killed  at  South  Mountain,  or  as  It  is  sometimes  called.  Crampton  Gap. 

Mirabeau  B.  Lamar,  a  brother  of  tbe  first  L.  Q.  C.  Lamar,  was  attorney 
general  and  Secretary  of  War  under  Sam  Houston,  the  first  president  of  the 
Republic  of  Texas,  and  afterwards  he  became  the  second  president  of  the 
Republic.  He  led  the  cavalry  charge  at  the  battle  of  San  Jacinto  that 
overthrew  Santa  Anna. — Taken  from  Makers  of  America,  Florida  Edition. 

In  1915.  President  Woodrow  Wilson  conferred  on  Judge  Lamar  a  dis- 
tinguished honor  by  appointing  him  national  resident  commissioner  to  the 
Panama  Pacific  International  Exposition  at  San  Francisco.  For  ten  months 
Judge  Lamar  and  Mrs.  Lamar  resided  at  San  Francisco  and  represented  the 
government  in  its  social  and  diplomatic  relations  with  other  nations  arising 
at  this  great  exposition.  In  connection  with  this  appointment  and  his  service 
there.  Judge  Lamar  was  decorated  by  the  Emperor  of  Japan  for  meritorious 
service  with  the  highest  order  to  be  given  to  a  private  citizen,  the  Third 
Order  of  the  Rising   Sun. 

In  private  life  and  in  public  life  Judge  Lamar  was  a  man  of  engaging 
and  capable  personality.  His  public  service  brought  him  In  contact  with 
the  foremost  people  of  the  day  and  with  them  his  knowledge,  his  intellect. 
his  engaging  personality,  won  respect,  admiration  and  warm  friendship.  In 
private  life  and  in  his  contacts  with  those  close  to  him  by  ties  of  relation- 
ship and  close  association  he  was  a  man  of  deep  appreciation  and  sympathy 
and  unswerving  devotion.— Monticello  News,  Montlcello,  Florida 
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IV. 

JUDICIAL  DEPARTMENT  OP  FLORIDA 

SUPREME  COURT  JUSTICES 
TALLAHASSEE 

DIVISION    A. 

Hon.  WILLIAM  H.  ELLIS,  Chief  Justice. 
Hon.  LOUIE  W.  STRUM. 
Hon.  ARMSTEAD  BROWN. 

DIVISION    B. 

Hon.  JAMES  B.  WHITFIELD,  Presiding  Justice. 
Hon.  GLENN  TERRELL. 
Hon.  RIVERS  EUFORD. 

CLERK 
Hon.  G.  T.  WHITFIELD. 

CIRCUIT  COURT  JUDGES 
First  Cibciiit— Hon.  A.  G.  CAMPBELL,  DeFuniak  Springs. 
Fibst  Circuit— Hon.  THOMAS  F.  WEST,  Milton. 
Second  Circuit — Hon.  EDWARD  C.  LOVE.  Quincy. 
Second  Circuit — Hon.  J.  B.  JOHNSON.  Tallahassee. 
Thiiid  Cibciiit     Hon.  MALLORY  F.  HORNE.  Jasper. 
Third  Circuit — Hon.  HAL.  W.  ADAMS,  Mayo. 
Fourth  Circuit— Hon.  GEORGE  COUPER  GIBBS.  Jacksonville. 
Fourth  Circuit — Hon.  DeWITT  T.  GRAY.  Jacksonville. 
Duval  Circuit— Hon.  DANIEL  A.  SIMMONS,  Jacksonville. 
Fhth  Circuit— Hon.  W.  S.  BULLOCK,  Ocala. 
Sixth  Circuit — Hon.  O.  L.  DAYTON,  Dade  City. 
Sixth  Circuit — Hon.  JOHN  V.  BIRD.  Clearwater. 
Sixth  Circuit— Hon.  T.  FRANK  HORSON,  St.  Petersburg, 
Seventh  Circuit— Hon.  M.  G.  ROWE,  Daytona  Beach. 
Eighth  Circuit — Hon.  A.  V.  LONG,  Gainesville, 
Ninth  Circuit— Hon.  D.  J.  JONES.  Chinley. 
Tenth  Circuit— Hon.  H.  C.  PETTEWAY.  Lakeland. 
Tenth  Circuit— Hon.  HARRY  G.  TAYLOR,  Bartow, 
Eleventh  Circuit — Hon,  H.  F.  ATKINSON.  Miami. 
Eleventh  Circuit— Hon.  W,  L,  FREELAND,  Miami. 
Eleventh  Circuit— Hon.  A.  J.  ROSE,  Miami. 
Eleventh  Circuit — Hon.  PAUL  D.  BARNS,  Miami. 
Twelfth  Circuit—  Hon.  GEORGE  W.  WHITEHURST,  Arcadia. 
Thirteenth  Circuit— Hon.  F.  M.  ROBLES,  Tamua. 
Thirteenth  Circuit — Hon.  L.  L.  PARKS.  Tampa. 
Fourteenth  Circuit — Hon.  AMOS  LEWIS,  Marianna. 
Fifteenth  Circuit— Hon.  C.  E.  CHILLING  WORTH,  West  Falm  Beach. 
Sixteenth  Circuit — Hon.  J.  C,  B,  KOONCE,  Tuva  res. 
Seventeenth  Circuit— Hon.  FRANK  A.  SMITH.  Orlando. 
Eighteenth  Cibciit — Hon.  W,  T,  HARRISON,  Palmetto. 
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Nineteenth  Cmcuit — Hon.  W.  J.  BABKER,  Sebrisg. 
Twentieth  Cibcuit— Hon.  JEFFEBSON  B.  BBOWNE,  Key  WnL 
Twenty-fibst  Ctbcuit— Hon.  ELWYN  THOMAa  Fort  Pierce. 
Twenty-second  Ciecutt — Hon.  VINCENT  C.  GIBLIN,  Fort  Lauderdale. 
Twenty-third  Ciecuit— Hon.  W.  W.  WRIGHT.  San  ford. 
Twekty-foueth  Ciecuit— Hon.  FRED  I*  STRINGER,  Brooksvllte. 
Twentt-fifth  Cibcuit — Hon.  GEO.  W.  JACKSON,  St.  Augustine. 
Twenty-sixth  Ciecuit — Hon.  A.  Z.  ADKINS,  Starke. 
Twenty-seventh  Circuit— Hon.  PAUL  C.  ALBRITTON.  Sarasota. 
Twenty-eiohth  Ciecuit — Hon.  IB  A  A.  HUTCHINSON,  Panama  City. 

CLERKS  OF  THE  CIBCUIT  COUBT8. 

ai.achda  County,  GEORGE  E.  EVANS,  Gainesville. 
Bakee  County.  W.  C  THOMPSON,  Macdennj. 
Bay  County,  H.  A.  PLEDGER.  Panama  City. 
Bradford  County,  G,  W.  ALDERMAN,  Starke. 
Brevard  County,  NORRIS  T.  FROSCHEB.  Tltuaville. 
Bbowabd  County,  FRANK  A.  BRYAN.  Fort  Lauderdale. 
Calhoun  County,  J.  A.  PEACOCK,  Btountstown. 
Chablotte  County,  W.  T.  OLIVER,  Punta  Gorda. 
Crraus  Couhty,  CLAUDE  CONNER,  Inverness. 
Clay  County,  L.  T.  I  VET,  Green  Cove  Springs. 
Collier  County,  E.  W.  RUSSELL,  Everglade. 
Columbia  County,  J.  L.  MARKHAM,  Lake  City. 
Dade  County,  E.  B.  LEATHERMAN,  Miami. 
DeSoto  Couwty.  R.  E.  MOVE,  Arcadia. 
Dixie  County.  L.  L.  BARBER.  Cross  City. 
Duval  County,  FRANK  BROWN.  Jacksonville. 
Escambia  County,  LAN Q LEY  BELL,  Pensacola. 
Flaolkb  County,  DALE  B.  BROWN,  Buunell. 
Fbanklin  County,  W.  P.  DODO,  Apalachlcola. 
Gadsden  County,  F.  F.  MORGAN,  Qtuncy. 
Gilcheist  County,  W.  ALTON  GAY,  Trenton. 
Glades  County.  MRS.  D.  S.  WEEKS,  Moore  Haven. 
Gult  County.  J.  R.  HUNTER,  Wewafaitchka. 
Hamilton  County,  W.  A.  LEWIS,  Jasper. 
Hardee  Couwty,  8.  W.  OONROY.  Waucbula. 
Hendby  County,  WILLIAM  T.  HULL,  LaBelle. 
Hebnando  County,  H.  C.  MICKLER.  Brooksvllle. 
Highlands  County,  L,  T.  FARMER  Sebrlng., 
Hillsborough  County,  W.  A.  DICKENSON.  Tampa. 
Holmes  Couwty,  J.  W.  VANLANDINGHAM.  Bon Kay. 
! mii an  Riveb  County,  MILES  WARREN.  Vero  Beacb. 
Jackson  County,  H.  A.  BOWLES,  Marlanna. 
Jefferson  County,  CLYDE  H.  SAULS.  Montfcello. 
I^fatette  County,  CULLEN  W.  EDWABDS.  Mayo. 
Lake  Couhty.  GEORGE  J.  DYKES,  Tavares. 
I^ee  Countt,  J.  F.  GARNEB,  Fort  Myers. 
Leon  County,  PAUL  V.  LANG.  Tallahassee. 
Levy  County,  L.  W.  DRUMMOND.  Bronson. 
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[MR]  County,  W.  H.  WALKER.  Bristol. 

HlMMi  County,  D.  F.  BURNETT.  Jr.,  Madison. 

Mwatee  County.    ROBERT  H.   ROESCH,   Rrademou. 

MAXIM  County,  T.  ]>.  LANCASTER,  Jr..  Ociiin. 

Martin  County,  J.  It.  POMEHoY.  Stnnrt. 

Monkoe  County,  DAVE  Z.  FILER.  Key  West. 

Nassau  County,  G.  C.  BURGESS.  Fernamlina. 

iikmjmsa  County,  ALLEN  T.  CAHK,  Crestview, 

Okeechobee  County.  JOSH  L.  BARBEU,  Okeechobee. 

i)kani,e  County.  B.  M.  ROBINSON,  Orlando. 

Oacaoe*  County,  J.  L,  overstreet,  Ktmrimawg. 

Palm  Bdim  County.  FKED  E,  EENNO.  West  Palm  Beach. 

I'wD  <oi>;ty.  A.  J.  BURNSIDE.  Dade  City. 

PmtUl  County.  KAItL  B.  O'Ql'lNN.  Clearwater. 

Polk  County.  J.  I>.  RAULERSON.  Bartow. 

Putnam  County,  W,  A.  WILLIAMS,  Jr.,  Palatku. 

Santa  Rosa  County,  T.  W.  JONES.  Miltim. 

Sarasota  County,  J.  R.  PEACOCK.  Sarasota. 

Si:m[S(M.e  County,  V.  E.  DOUGLASS.  Stanford. 

St.  Johns  County.  OBE  P.  GOODE,  St.  Augustine. 

St.  Lit ie  County,  P.  C.  ELIIRED,  Fort  Pierce. 

Sumtes  County.  ROY  CARUTHERS.  Bnshnell. 

SiwANtB  County.  J.  W,  BRYSON,  Live  Oak. 

Taylor  County.  JAMES  R.  JACKSON.  Perry. 

Union  County-,  S.  T.  HOWLING  Lake  Butler. 

Volusia  County.  SAJII'EL  I>.  JORDAN,  DeLanri. 

Wakulla  County.  L.  L.  Panirn,  Crawfordrille. 

W aiton  County,  M.  T.  FOUNTAIN,  DeFuuiak  Bprtaga. 

Washington  County,  J.  A.  DOC G LAS,  Chlpley. 

JUDGE  OF  THE  COURT  OF  RECOIU) 
Escambia  County— Hon.  C.  MORENO  JONES. 

jrn«;Ks  of  the  crimin.il  courts  of  record 

Dade  County— Hon.  TOM  NoRFLEET.  Miami. 

Duval  County*— Hon.  JAMES  M.  PEELER,  Jacksonville. 

Hillnrorok;!-  County-— Hon.  W.  U.  PETTEWAY.  Tamiia. 

Monroe  County— Hon.  J.  VINING  H  Alt  BIS,  Key  Wcsi. 

orange  County— Hon.  WILBEB  L.  T1LDEN.  Orlando. 

I'alm  Beach  County — Hon.  A.  G.  HAUTKIDGE,  Went  i'alm  Beach. 

Polk  County— Hon,  H.  K.  OLLIPHANT.  Bartow. 

JCIMiES  OF  THE  COURT  OF  CHIMES 

Dale  Coi  nty— Hon.  W.  F.  BROWN,  Miami. 

Hti.Fj-noi-oi 'nil  County— Hon.  W.  MARION  HENDRY.  Tamim. 

STATE  ATTORNEYS 

First  Circuit— L.  L.  FAB1S1NSKI.  Pwwioola. 
BaCDflO  circuit— GEORGE  W.  WALKER.  Tallahassee. 
TllIRn  CracuiT— J.  It.  KELLY.  Madison. 
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FOURTH   Ctbctjtt— CHARLES   M.   DURRANCE.   Jat'fcmiurillf. 

Fifth  Circuit — C.  A.  SAVAGED  Ova  la. 

Sixth  Ctrcuk—  E.  P.  WILSON'.  Dade  City. 

Seventh  Cibcc^t— J.  A.  SCARLETT,  DeLand. 

Eighth  Circuit — J,  C.  ADKI.VS,  Gainesville. 

Ninth  Circuit — L.  D.  McRAE.  Chipley. 

Tenth  Circuit — C.  A.  BOH  WELL.  Bartow, 

Eleventh  Circuit— VERNON  HAWTHORNE.  Miami. 

Twelfth  Circuit— GUY  It,  STRAYHORX,  Fort   Myi-i». 

Thirteenth  Circuit— CHARLES  B.  PARK  HILL.  Tnmitt. 

Fourteenth  Circuit — J.  FRANK  ADAMS.  Blountstowu. 

Fifteenth  Circuit— L.  R.  BARER.  West  Palm  Beach. 

Sixteenth  Circuit — J.  W.  HUNTER  Tuva  res. 

Seventeenth  Circuit — C.  A.  BOYER,  Orlando. 

Eighteenth  Circuit — DEWEY  A.  DYE,  Bra  den  ton. 

Nineteenth  Circuit— M.  R.  McDONALD,  Sec-ring.     (L.  Grady  Burton,  Wnu- 

rliiila.   nominated.) 
Twentieth  Circuit— ARTHUR  GOMEZ,  Key  W«t. 
Twentt-firbt  Circuit — ANGUS    SUMNER,   Fori    Pierre. 
Twenty -second  Circuit— LOUIS  F.  MA  IRE.  Fort  I*auderdiile. 
Twenty-third  Circuit— MILLARD  S.  SM£TH.  Titiisvllle. 
Twenty-fourth  CIRCUIT— E.  C.  MAY.  Inverness.     <M.  C.  Svodelil.   luveroeaa, 

nominated.) 
Twenty-fifth  Ciecuit-JULIAN  C.  CALHOUN.  Paltilka. 
Twenty-Sixth  Circuit — H.  V.  KNIGHT,  Starke. 
Twentt -seventh  Circuit—  C.  RAY  SMITH.  Sarasota. 
Twenty -eighth  CracuiT — C.  R.  MATHIS,  Panama  rit.v. 

COUNTY  ATTORNEYS 

FRED  D.  BRYANT,  Alachua  County,  Gainesville. 

WALTER  A.  DOPSON,  Baker  County.  Muccleimy. 

J.  ED.  STOKES,  Bay  County,  Panama  City. 

A.  S,  CREWS,  Bradford  County,  Starke. 

SMITH,  CBOFTON  &  WILSON.  Brevard  fount  y,  Tltilsvlllr 

Broward  County,  Fort  Lauderdale. 

II.  V.  McCLELLAN,  Calhoun  County,  Blount  Blown. 
BUTLER  &  ELLIS,  Charlotte  County.  Puutn  Gorda. 

, ,  Citrus  County,  Inverness. . 

G.  W.  GEIGER,  Clay  County.  Green  Cove  S[>riiurs. 
ERLE  M.  DOXALSON.  Collier  County.  Everglade. 
R.  W.  FARNELL.  Columbia  County,  Lake  City. 
A.  B.  &  C.  C.  SMALL.  Dade  County.  Miami. 
JONES  &  SMILEY,  DeSoto  County.  Arcadia. 
3.  If.  McKINNEY.  Dixie  County,  Crows  City. 
F.  B.  CARTER,  Escaniliia  County.  I'ensacola. 

A.  D.  LYNN,  Flagler  County,  Bunnell. 

R.  DON  McLEON.  JR..  Franklin  County.  Analachieola, 
E.  PAIL  OREGON  Y.  Gadsden  Comity,  Oulliey. 
L.  P.  WILLIAMS,  Gilchrist  County.  Trenton, 

B.  A.  BALES,  Glades  County.  Moore  Haven. 
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O.  K.  WEED,  Gulf  County.  Wewahitchka. 

E.  C.  Rl'TLEDGE,  Hamilton  County,  Jasper. 

S.  D.  WILLIAMS.  Hardee  County,  Wauchula. 

HERBEKT  A.  RIDER.  Hendry  County,  La  Belle. 

A.  J.  LAW,  Hernando  County,  Brooksvllle. 

J.  M.  LEE.  Highlands  County,  Avon  Park, 

MORRIS  M.  GIVEN S,  Hillsborough  County,  Tampa. 

A.  W.  WEEKS.  Holmes  County,  Bonifay. 

J.  T.  VOCELLE,  Indian  River  County,  Vero  Beach. 

JAMES  H.  FINCY.  Jackson  County.  Mariatinn. 

J,  M.  JOHNSON,  JR„  Jefferson  County.  Montioello. 

LESTER  SUMMERSILL.  Lafayette  County,  Mayo. 

J.  W.  HINTER,  Lake  County,  Tavares, 

CYRPS  Q.  STEWART.  I.ee  County.  Fort  Myers. 

BLOUNT  MYERS,  Leon  County,  Tallahassee. 

JOHN  R.  WILLS,  Levy  County.  Bronson. 

— ,  Liberty  County,  Bristol. 

K.  H.  ROWE.  Madison  County,  Madison. 

DEWEY  A.  DYE.  Manatee  County.  Bradenton. 

MARTIN  &  HOCKER,  Marlon  County,  Oeala. 

SMITH  &  KANNER,  Martin  County,  Stuart. 

WM.  H.  MA  LONE.  Munroe  County,  Key  West. 

J.  B.  STEWART.  Nassau  County,  Fernandina. 

W,  J.  RICE,  Okaloosa  County,  Crestview. 

T.  \V.  COXELY.  JR.,  Okeechobee  County,  Okeechobee. 

O,  RAYMOND  ELLARS,  Orange  County,  Orlando. 

J.  F.  ROBINSON,  Osceola  County,  West  Palm  Beach. 

W.  E.  ROEBUCK,  Palm  Beach  County,  West  Palm  Beach. 

ARTHI'R  AI'VIL.  Pasco  County,  Dade  City. 

JOHN  C.  BLOCKER,  JR.,  Pinellas  County.  St.  Petersburg. 

M.  D.  WILSON.  Polk  County,  Bartow. 

C.  K.  GREEN.  Putnam  County,  Palatkn. 

W.  A.  MaoW1LLIAMS.  St.  Johns  County,  St.  Augustine. 

H.  J.  DAME.  St.  Lucie  County.  Fort  Pierce. 

M.  F.  CALDWELL,  JR.,  Santa  Rosa  County,  Milton. 

JOHN  H.  CARTER,  JR.,  Sarasota  County,  Sarasota. 

II.  S.  WHITE,  Seminole  County,  Sauford. 

S.  W.  GETZEN.  Sumter  County,  Bunnell. 

.1.  L.  BLACK  WELL,  Suwannee  County,  Live  Oak. 

T.  J.  SWAXSUN.  Taylor  County,  Perry. 

-___ I'nion  County,  Lake  Butler. 

HFLL,  LANDIS  &  WIIITEIIAIR.  Yolusia  County.  DeLand. 
A.  L.  PORTER.  Wakulla  County,  Crawford. 
I).  STPART  GILLIS.  Walton  County,  IieFuniak  Springs, 
,  Washington  County,  Vernon. 
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V. 
LETTER  OF  TRANSMITTAL 

State  of  Florida 
Attobney  General's  Office 

Tallahassee,  Florida,  Jan.  1,  1929. 

To  Hi*  Excellency,  Honorable  Jo  fin  W,  Martin, 
Governor  of  Florida. 

Sib: — Having  served  as  Attorney  General  of  the  State  of  Florida  since 
June  4th,  1927,  as  minnMWf  m  to  the  Honorable  John  B.  Johnson,  who  resigned 
to  an vi it  appointment  ns  additional  judge  of  the  Second  Judicial  Circuit  of 
Florida,  I  herewith  submit  the  report  of  the  Attorney  General  covering  the 
oeriod  of  time  prior  to  the  date  of  this  report  and  subsequent  to  the  last 
preceding  report  which  was  made  by  my  predecessor  in  office  to  the  1927 
session  of  the  Legislature,  which  covered  the  period  from  January  1,  1925,  to 
und  including  December  31,  1927. 

Respectfully  submitted, 

FRED  H.  DAVIS, 
Attorney  General. 
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VI. 

EEPORT  OF  THE  ATTORNEY  GENERAL 

*    NATURE  OF  REPORT 

The  Constitution  and  statutes  require  that  each  officer  of  the  Executive 
Department  make  to  the  Governor  full  report  of  his  official  acts,  of  the 
receipts  and  expenditures  of  his  office,  and  of  the  requirements  of  the  same, 
at  regular  periods,  or  whenever  the  Governor  shall  require  it. 

By  long  established  practice,  the  reports  regularly  made  are  rendered 
just  prior  to  the  convening  of  each  regular  session  of  the  Legislature  and 
cover  the  period  of  the  two  calendar  years  which  precede  the  year  in  which 
the  regular  session  of  the  Legislature  convenes. 

This  report  therefore  covers  the  period  beginning  January  1,  1927,  and 
ending  December  31,  1928. 

SCOPE  OF  ATTORNEY  GENERAL'S  DUTIES 

The  office  of  Attorney  General  has  existed  from  an  early  period,  both 
in  England  and  in  this  country,  and  is  rested  by  the  common  law  with 
a  great  variety  of  duties  in  the  administration  of  the  government. 

These  duties  are  so  numerous  and  varied  that  it  has  not  been  the  policy 
of  the  legislatures  of  the  several  states  of  the  Union  to  attempt  specifically 
to  enumerate  them;  and  where  the  question  has  come  up  for  consideration 
it  is  generally  held  that  the  office  is  clothed,  in  addition  to  the  duties  ex- 
pressly defined  by  statute,  with  all  the  power  pertaining  thereto  under  the 
common  law. 

As  the  chief  law  officer  of  the  State,  the  Attorney  General  may,  in  the 
absence  of  some  express  legislative  restriction  to  the  contrary,  exercise  all 
such  power  and  authority  as  public  interests  may  from  time  to  time  require. 
In  giving  his  advice  and  opinions  on  questions  of  law  to  the  Governor  and 
various  heads  of  departments  of  the  State,  his  duties  are  regarded  by  law 
as  quasi  judicial.  His  opinions  officially  define  the  law  in  a  multitude  of 
cases  where  in  practice  his  decision  is  final  and  conclusive,  not  only  as 
respects  the  actions  of  the  public  officers  themselves  in  administrative 
matters,  who  are  thus  relieved  from  the  responsibility  which  would  other- 
wise attach  to  their  acts,  but  also  in  questions  of  private  rights,  inasmuch 
as  parties  having  concerns  with  the  State  government  possess  in  many  in- 
stances no  means  of  bringing  a  controverted  matter  before  the  courts  of  law 
where  they  can  obtain  a  purely  judicial  legal  decision  of  the  controversy  as 
distinguished  from  an  administrative  one  only  by  reference  to  the  Attorney 
General, 

CONSTITUTION  AND  STATUTES  RELATING  TO  DUTIES 

For  information  there  is  quoted  herewith  the  following  portions  of  the 
Constitution  and  statutes  of  the  State  of  Florida  directly  pertaining  to  the 
duties  and  powers  of  the  Attorney  General  in  this  State: 

"The  Attorney  General  shall  be  the  legal  adviser  of  the  Governor,  and 
of  each  of  the  officers  of  the  executive  department,  and  shall  perform  such 
other  legal  duties  as  may  be  prescribed  by  law.  He  shall  be  reporter  for 
the  Supreme  Court"     (Section  22,  Article  IV,  Constitution.) 
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"The  Attorney  General  shall  reside  at  the  seat  of  government  and  shall 
keep  his  office  in  a  room  in  the  capital;  he  shall  perform  the  duties  pre- 
scribed by  the  Constitution  of  this  State,  and  also  perform  such  other  duties 
appropriate  to  his  office,  as  may  from  time  to  time  be  required  of  him  by 
law,  or  by  resolution  of  the  Legislature:  he  shall,  on  the  written  requisition 
of  the  Governor,  Secretary  of  State,  Treasurer,  or  Comptroller.  Rive  his 
official  opinion  and  legal  advice  in  writing  on  any  matter  touching  their 
official  duties;  he  shall  appear  In  and  attend  to  in  behalf  of  the  State,  all 
suits  or  prosecutions,  civil  or  criminal,  or  in  equity,  in  which  the  State  may 
be  a  party,  or  in  any  wise  interested,  in  the  Supreme  Court  of  the  State; 
he  shall  appear  in  and  attend  to  such  suits  or  prosecutions  In  any  other  of 
the  courts  of  the  State,  or  In  any  courts  of  any  other  State,  or  of  the  Lulled 
States;  he  shall  have  and  perform  alt  powers  and  duties  incident  or  usual 
to  such  office,  and  he  shall  make  and  keep  in  his  office  a  record  of  all  his 
official  acts  and  proceedings,  containing  copies  of  all  his  official  opinions, 
reports  and  correspondence,  and  also  keep  and  preserve  In  his  office  all 
official  letters  and  communications  to  him,  and  cause  a  registry  and  Index 
thereof  to  be  made  and  kept,  all  of  which  official  papers  and  records  shall 
be  subject  to  the  Inspection  of  the  Governor  of  the  State,  and  to  the  dis- 
position of  the  Legislature  by  act  or  resolution  thereof."  (Section  125, 
Corap.  Laws.  1927.) 

"In  case  of  the  disability  of  the  Attorney  General  to  perform  any  official 
duty  devolving  on  him,  by  reason  of  interest  or  otherwise,  the  Governor  or 
Attorney  General  of  this  State  may  appoint  another  person  to  perform  such 
duty  in  his  stead."     (Section  126,  Comp.  Laws,  1927.) 

"The  Attorney  General  shall  prepare  marginal  abstracts  to  the  several 
sections  and  a  general  alphabetical  Index  to  the  entire  general  acts  and 
resolutions  of  each  session  of  the  Legislature  as  soon  as  practicable  after 
the  adjournment  thereof,  and  also  an  Index  to  the  local  acts  and  an  Index 
In  each  nf  the  journals  of  the  two  branches  of  Uie  Legislature.  Such  acts  and 
resolutions  and  forms  of  proceedings  thereunder  prepared  by  the  Attorney 
General  shall  be  published  under  his  direction."  (Section  127,  Comp.  Laws, 
1927.) 

"It  shall  be  the  duty  of  the  Attorney  General  at  the  convening  of  each 
session  of  the  Legislature  of  this  State,  or  as  soon  thereafter  as  possible, 
to  recommend  a  person  experienced  In  indexing,  to  supervise  and  assist  the 
respective  clerks  of  each  branch  of  the  Legislature  having  such  work  In 
hand,,  in  making  the  index  for  both  journals.  His  compensation  shall  be 
fixed  by  the  Legislature  as  other  attaches  and  be  shall  have  as  many  days 
as  the  Legislature  may  designate  by  resolution  after  the  close  of  each 
session  for  completing  and  presenting  his  work  for  approval  by  the  Attorney 
General,  who  fs  authorized  to  approve  such  index  If  found  correct,  before 
the  payment  shall  be  made  for  the  extra  days  allowed  after  the  elose  of  the 
Legislature."    (Section  128.  Comp.  Laws,  1927.) 

"It  shall  be  the  duty  of  the  Attorney  General  to  make  a  written  report 
to  the  Governor  five  days  before  the  first  day  of  every  session  of  the  Legis- 
lature, as  to  the  effect  and  operation  of  the  acta  of  the  last  previous  session, 
the  decisions  of  the  court  thereon,  and  referring  to  the  previous  legislation 
on  the  subject,  with  such  suggestions  as  in  his  opinion  the  public  interest 
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may  demand,  which  report  shall  he  laid  before  the  Legislature  by  tbe  Gov- 
ernor with  his  first  message."     (Section  129,  Comp.  Laws,  1927.) 

"It  shall  be  a  misdemeanor  In  office  for  the  Attorney  General  to  take 
or  receive  any  fee  for  defending  any  supposed  offender  in  any  of  the  courts." 
(Section  130,  Comp.  Laws,  1927.) 

"The  Attorney  General  shall  exercise  a  general  superintendence  and 
direction  over  the  several  State  Attorneys  ol  the  several  circuits  as  to  the 
manner  of  discharging  their  respective  duties,  and  whenever  requested  by 
the  State  Attorneys,  shall  give  them  his  opinion  upon  any  question  of  law." 
(Section  131,  Comp.  Laws,  1927.) 

"The  Attorney  General  shall  prescribe  the  time  and  manner  in  which 
regular  quarterly  reports  shall  be  made  to  him  by  State  Attorneys,  and  it 
shall  be  their  duty  to  comply  with  his  instructions  in  this  respect.''  (Sec- 
tion 132,  Comp.  Laws,  1927.) 

"The  Clerk  of  the  Supreme  Court  is  hereby  directed  to  deliver  to  the 
Attorney  General  a  copy  of  each  volume  or  part  of  volume  of  the  decisions 
of  the  Supreme  Court  of  Florida,  which  may  be  in  the  care  or  custody  of 
said  Clerk,  and  which  the  Attorney  General* s  office  may  be  without,  and  take 
the  Attorney  General's  receipt  for  the  same.  The  Attorney  General  shall 
keep  the  same  in  his  office  at  the  capltol,  and  each  retiring  Attorney  General 
eral  shall  take  the  receipt  of  his  successor  for  the  same  and  file  such  receipt 
in  the  Treasurer's  office:  Provided,  that  this  shall  not  authorize  the  taking 
away  of  any  book  belonging  to  the  Supreme  Court  library,  kept  for  the  use 
of  said  Court."    (Section  133,  Comp.  Laws,  1927.) 

"The  Attorney  General  is  required  to  prepare  and  cause  to  be  printed 
a  sufficient  number  Of  copies  of  fee  bills  of  the  various  officers  of  the  sev- 
eral counties  of  tbis  State,  and  send,  or  cause  to  be  sent,  copies  of  said 
fee  bills  to  all  county  officers  in  this  State,  Such  officers  shall  keep  posted 
in  a  conspicuous  place  in  their  office  such  fee  bills,  for  the  information  of 
persons  having  business  with  them."     (Section  4677,  Comp.  Laws,  1927.) 

In  addition  to  the  duties  embraced  in  the  foregoing  sections  of  the 
statutes,  other  provisions  of  law  make  it  the  duty  of  tbe  Attorney  General 
to  approve  the  bond  of  the  Comptroller  (Sec.  140),  of  the  Shell  Fish  Com- 
missioner (Sec.  1844),  prosecute  combinations  against  Florida  meats  (Sec. 
7076),  and  Investigate  and  rectify  commercial  discriminations  (Sees.  39)0- 
3943),  enjoin  violations  of  the  laws  regulating  commercial  feed  stuffs  (Sec. 
3259),  conduct  condemnation  proceedings  on  behalf  of  Board  of  Commis- 
sioners of  State  Institutions  (Sec.  5105)  and  on  behalf  of  the  Adjutant  Gen- 
eral's office  for  military  purposes  (Sec.  2054),  approve  articles  of  Incorpora- 
tion for  co-operative  marketing  associations  (Sec.  6473),  examine  and  pass 
on  statements  filed  by  Investment  companies  (Sec.  5997),  bring  proceedings 
to  forfeit  charters  of  corporations  which  violate  the  laws  or  fall  to  comply 
with  mandatory  requirements  of  same  (Sec.  7946),  enforce  the  anti-trust 
laws  of  the  State  (Sec.  7946),  pass  upon  revocation  of  licenses  of  invest- 
ment companies  (SeC,  6001),  bring  proceedings  to  annul  franchise  of  cor- 
porations not  for  profit  under  certain  conditions  (Sec.  6505),  approve  title 
to  real  estate  in  which  the  State  is  Interested  (Sec.  2399),  pass  upon 
permits  of  associations  doing  business  under  a  declaration  of  trust  (Sec. 
7093),  represent  the  State  in  disbarment  proceedings  in  the  Supreme  Court 
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(Sec.  4176),  pass  upon  and  approve  regulations  of  district  drainage  boards 
(Sec.  1494),  certify  Everglades  Drainage  District  bonds  (Sec.  1555),  bring 
proceedings  against  fair  associations  for  annulment  of  their  charters  when 
laws  relating  to  same  are  violated  (Sec.  6524),  prepare  and  publish  copies 
of  opinions  of  the  Supreme  Court  (Sees.  4713,  1983)  and  act  as  reporter  for 
the  Supreme  Court  (Sec.  4714),  participate  in  hearings  on  prosecutions  Insti- 
tuted against  violators  of  pure  food  and  drug  laws  (Sec.  3201),  prepare  forma 
for  hunting  licenses  (Sec.  1898).  furnish  Indexes  to  laws  and  journals  of  the 
Legislature  (Sec.  1983),  conduct  proceedings  against  insolvent  or  defaulting 
insurance  companies  (Sec.  6202,  6228),  conduct  all  quo  warranto  proceedings 
(Sees.  5446,  8162),  act  as  attorney  for  the  Railroad  Commission  (Sees.  6720, 
6732,  6734,  6747,  6751 )  although  this  work  is  negligible  because  of  a  provision 
for  the  Railroad  Commission  to  employ  special  counsel  under  Section  6732; 
attend  all  legal  business  arising  In  connection  with  the  laws  governing  the 
salt  water  fishing  industry  (Sec.  1846),  prepare  bond  of  contractor  for 
uniform  school  books  (Sees,  g 60-861),  pass  upon  legality  of  and  give  approval 
to  all  Investments  of  school  district  sinking  funds  in  purchases  of  bonds 
(Sec.  736),  devise  and  furnish  a  form  of  Beal  for  all  the  courts  of  the  State 
(Sec.  4881),  bring  proceedings  for  annulment  of  franchises  of  social  clubs 
under  certain  conditions  (Sec.  6505),  control  and  supervise  acta  of  special 
assistants  to  the  Attorney  General  who  are  not  part  of  the  Attorney  Gen- 
eral's office  force,  being  directly  responsible  to  and  appointed  by  the  Gov- 
ernor for  special  work  (Sees.  134-135);  give  special  attention  to  legal  pro- 
ceedings in  connection  with  the  sponge  Ashing  industry  (Sec.  1886),  con- 
duct suits  on  bonds  of  State  health  officer  (Sec.  3170),  act  ae  legal  advisor 
and  attorney  for  State  Plant  Hoard  (Sec.  3833),  act  as  legal  advisor  for 
State  Road  Department  (Sec.  1639)  which  has,  however,  a  special  attorney 
who  acts  for  it  In  ordinary  cases;  sue  to  recover  fines  for  doing  business 
without  a  license  (Sec.  7450),  bring  suits  to  restrain  the  advertisement  of 
liquors  (Sec.  7600) ;  conduct  prosecutions  against  defaulting  end  delinquent 
surety  companies  (Sec.  6296),  assist  In  fixing  values  of  securities  deposited 
with  State  Treasurer  by  trust  companies  under  the  Trust  Act  (Sec,  6131), 
enforcement  of  vital  statistics  law  (Sec.  3293),  as  wejl  as  attend  to  a  multi- 
tude of  administrative  duties  as  member  of  various  boards  and  answer 
numerous  inquiries  from  State,  county  and  municipal  officers  as  matters 
of  information. 

As  has  been  pointed  out,  to  the  foregoing  should  be  added  the  duties 
imposeu  on  the  Attorney  Genera)  directly  by  Sections  125  to  132  of  the  Com- 
piled Laws  of  1927,  as  well  as  the  undefined  duties  imposed  by  the  com- 
mon law. 

MEMBERSHIP  ON  VARIOUS  BOARDS 

By  virtue  of  constitutional  and  statutory  provisions  the  Attorney  Gen- 
eral is  a  member  of  the  following  State  boards : 

One  of  the  five  members  of  the  State  Board  of  Pardons.  (Sec. 
12,  Art.  IV,  Const.) 

One  of  five  members  of  the  State  Board  of  Education.  (Sec.  12, 
Art.  III.  Const ) 

One  of  the  seven  members  of  the  Board  of  Commissioners  of 
State  Institutions.     (Sec.  17,  Art.  IV.  Const.) 
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One  of  five  members  of  Board  of  Drainage  Commissioners. 
(Sec.  1524,  Comp.  Stats.) 

One  of  five  members  Board  of  Commissioners  of  Everglades 
Drainage  District.     (Sec.  1531.) 

One  of  three  members  State  Board  of  Canvassers  of  Election 
Returns.     (Sec.  348.) 

One  of  seven  members  of  State  Budget  Commission  which  pre- 
pares State  budget  for  general  appropriation  bill  for  each  session 
of  the  Legislature.     (Sec.  1366.) 

One  of  three  members  of  commission  to  examine  into  validity 
of  State  warrants  dated  prior  to  July  1,  1871.     (Sec.  1361.) 

One  of  two  members  of  Investment  ("Blue  Sky")  Board  which 
passes  on  all  licenses  for  foreign  and  domestic  companies  to  sell 
securities  in  this  State.     (Sec.  7093.) 

One  of  five  members  of  the  State  Sinking  Fund  Commission  to 
control  sinking  fund  to  retire  State  debt.     (Sec.  1379.) 

One  of  three  members  of  State  Tax  Equalizing  Board.  (Sec. 
1046.) 

One  of  three  members  of  Board  for  Assessment  of  Railroads, 
Telegraph  and  Telephone  Companies.     (Sec.  960.) 

One  of  seven  members  of  State  School  Book  Commission  to 
select  uniform  text  books  for  schools  of  the  State.     (Sec.  852.) 

One  of  five  members  Trustees  Internal  Improvement  Fund  which 
holds  title  to  and  disposes  of  all  State  lands  other  than  school  lands 
held  by  State.    (Sec.  1385.) 

One  of  three  members  of  Board  for  Fixing  Values  of  Investment 
Securities  of  Trust  Companies.     (Sec.  6131.) 

One  of  five  members  State  Vocational  Educational  Board.  (Sec. 
842.) 

Of  the  above  boards,  the  Commissioners  of  Everglades  Drainage  Dis- 
trict. Trustees  of  the  Internal  Improvement  Fund,  State  Board  of  Education, 
and  Commissioners  of  State  Institutions  hold  regular  meetings  once  each 
week  on  Tuesdays. 

The  State  Board  of  Pardons  holds  two  regular  meetings  each  year,  one 
in  March  and  the  other  in  September,  while  the  so-catled  "Blue  Sky"  Board 
will  average  about  two  meetings  per  month.  The  Railroad  Assessment 
Board  meets  annually  while  the  other  boards  meet  at  irregular  times 
annually  or  biennially  as  Called  by  their  respective  chairmen. 

OFFICIAL  OPINIONS 

The  Attorney  General  has  been  called  upon  to  render  to  the  Governor 
and  members  of  the  Administrative  Department  of  the  State  government, 
as  well  as  to  the  heads  of  various  boards  and  commissions  acting  under 
State  authority,  a  large  number  of  official  opinions  touching  their  respective 
powers  and  duties,  copies  of  which  opinions  are  preserved  in  the  Attorney 
General's  office,  and  a  number  of  which  will  be  found  reproduced  in  this 
report  for  the  information  of  the  public  at  large. 

By  arrangement  with  the  Florida  State  Bar  Association,  which  pub- 
lishes an  official  monthly  magazine  known  as  the  "Florida  Law  Journal,'' 
copies  of  all  important  opinions  of  the  Attorney  General's  office  are  sent 
to  the  editor  for  reprinting  in  the  Law  Journal  if  deemed  of  interest  to  the 
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bar,  and  likewise  copies  of  such  opinions  have  been  furnished  to  the  pub- 
lishers of  the  "Docket,"  which  is  the  official  publication  of  the  clerks  and 
other  county  officers'  associations  fn  the  State. 

Id  addition  to  furnishing  written  opinions  of  an  official  nature,  the 
Attorney  General  has  been  frequently  called  into  consultation  by  various 
other  officers  for  legal  advice  relative  to  the  various  questions  arising  in 
their  respective  departments,  and  no  small  part  of  the  duties  of  the  office 
is  that  devoted  to  the  investigations  which  are  necessarily  made  by  the 
Attorney  General  in  order  that  he  may  properly  and  intelligently  advise  in 
such  cases.  Necessarily  no  record  of  this  work  can  be  made,  but  much 
of  the  time  of  the  Attorney  General  personally  and  that  or  his  two  assistants 
is  devoted  to  this  class  of  work. 

UNOFFICIAL.  OPINIONS 

Beginning  with  the  administration  of  Hon.  W.  H.  Ellis  as  Attorney 
General,  there  began  a  gradual  increase  in  what  may  be  called  the  "unoffi- 
cial" correspondence  of  the  Attorney  General's  office. 

County  officials  and  even  many  private  individuals  make  frequent  in- 
quiries of  the  Attorney  General  concerning  various  matters  of  law,  some 
of  which  from  their  nature  cannot  be  answered  with  an  expression  of 
opinion,  but  which,  nevertheless,  have  to  be  acknowledged  by  reply  sent 
to  the  party  making  the  inquiry  giving  the  reason  why  the  answer  cannot 
be  made,  where  that  is  the  case.  In  other  cases,  where  deemed  proper  for 
such  course,  the  Attorney  General  has  written  opinions  on  the  propositions 
submitted,  discussing  reasons  and  citing  legal  precedents  in  court  reports 
for  the  conclusions  given. 

In  no  instance  has  the  Attorney  General  felt,  when  he  answered  a  re- 
quest for  an  opinion  by  giving  one  on  the  subject  requested  in  a  proper 
case,  that  he  was  warranted  in  giving  what  is  commonly  called  a  "curb- 
stone" opinion  on  the  subject  inquired  about,  but  In  each  instance  has  re- 
sorted to  an  examination  of  the  legal  precedents  available  in  his  library 
as  a  guide  in  formulating  any  opinion  expressed,  even  though  ft  was  un- 
official. 

The  following  extract  from  the  report  of  the  Attorney  General  dated 
March  28th,  1307,  during  the  incumbency  of  former  Attorney  General  Ellis, 
now  a  Justice  of  the  Supreme  Court,  is  pertinent  to  conditions  as  they  have 
existed  in  this  office  during  the  past  two  years: 

1  The  official  work  of  this  department  is  constantly  Increasing. 
During  the  past  two  years  the  work  which  has  devolved  upon  the 
Attorney  General  has  far  exceeded  the  work  of  any  two  years  within 
the  history  of  the  office,  so  far  as  that  history  is  shown  by  the 
records  of  this  office.  1  think  it  would  be  within  the  exact  truth  to 
say  that  the  work  which  now  devolves  upon  the  Attorney  General 
is  many  times  greater  than  it  has  ever  been. 

The  unofficial  correspondence  which  constitutes  part  of  the 
semi-official  business  heretofore  mentioned  has  demanded  a  large 
portion  of  my  time.  The  Attorney  General  is  appealed  to  for  his 
opinion  upon  a  great  number  of  subjects  relating  to  the  duties  of 
county  officials  and  officers  of  cities  and  towns.  In  each  letter  re- 
ceived one  or  more  questions  of  law  were  submitted,  and  each  ques- 
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Hon  required  time  for  consideration.  I  have  given  the  Be  letters  my 
personal  attention  and  have  endeavored  to  furnish  accurate  In- 
formation to  the  authors,  although  in  many  cases  It  was  exceedingly 
difficult  to  do  so,  by  reason  of  the  meager  and  unsatisfactory  state- 
ment of  the  facts  upon  which  advice  was  sought.  This  feature  of 
the  work  of  the  Attorney  General  has  been  growing  for  several 
years,  until  it  now  amounts  to  a  serious  interference  with  the  per- 
formance of  those  duties  required  by  the  Constitution  and  laws  of 
the  State. 

While  the  Attorney  General's  office  has  always  taken  the  position  in 
regard  to  unofficial  opinions  of  the  character  referred  to,  that  the  Attorney 
General  was  not  charged  with  the  duty,  of  advising  county, ..district  apd 
municipal  officers,  yet  as  a  matter  of  courtesy  to  those  making  inquiry,  and 
with  a  view  of  assisting,  when  possible,  to  a  uniform  administration  of  the 
laws  regulating  the  conduct  and  prescribing  the  powers  and  duties  of  such 
officers,  the  Attorney  General  is  constantly  required  to  and  does  write  a 
large  number  of  what  may  be  termed  these  unofficial  opinions,  a  number 
of  those  rendered  during  the  past  two  years  being  incorporated  in  this 
report 

One  of  the  requirements  of  Section  125,  Compiled  Laws  of  1927,  Is  that 
the  Attorney  General  ''shall  have  aud  perform  all  powers  and  duties  incident 
or  usual  to  such  office"  and  it  may  now  be  said  that,  in  spite  of  the 
position  in  regard  to  these  unofficial  opinions  whicb  have  been  insisted  upon 
by  the  various  Attorneys  General  who  have  had  to  deal  with  the  situation, 
to  the  effect  that  It  was  no  part  of  the  duties  of  the  Attorney  General  to 
give  legal  advice  to  county,  district  and  municipal  officers,  ft  nevertheless 
by  custom  and  practice  has  become  an  established  part  of  the  duties  of 
the  Attorney  General  in  fai-i,  whether  in  law  or  nut,  unii  the  [lerfurtmince  of 
this  function  may  now  almost  be  said  to  be  covered  by  the  terms  of  the 
statute  above  referred  to,  namely,  that  these  requests  for  unofficial  opinions 
in  proper  cases  shall  be  investigated  and  answered  as  a  power  and  duty 
incident  and  usual  to  the  Attorney  General's  office  as  it  is  now  viewed 
by  the  various  State,  county,  municipal  and  district  officials,  as  well  as  by 
the  majority  of  the  citizens,  of  this  State. 

CLERICAL  ASSISTANCE 

The  Attorney  General  has  been  more  than  fortunate  during  the  period 
covered  by  this  report,  in  having  the  services  in  his  office  of  two  competent 
law  clerks  who  are  trained  stenographers  as  well. 

These  two  law  clerks  have  borne  the  burden  of  preparing  in  type- 
written form  the  many  briefs  and  letters,  opinions  and  otherwise,  which  are 
prepared  in  this  office'  by  the  Attorney  General  and  his  two  Assistant  At- 
torneys General,  but  in  order  to  do  so  it  has  been  necessary  that  both  they 
and  the  Attorney  General  work  many  hours  in  this  office  after  all  other 
departments  in  the  capitol  were  closed,  in  order  that  the  work  might  not 
be  unduly  delayed.  In  many  instances  the  work  in  question  has  been  done 
at  night  as  well  as  after  hours  during  the  day. 

It  will  be  obvious  to  any  one  who  investigates  the  matter,  that  additional 
clerical  help  must  be  supplied  or  the  Attorney  General's  office  must  abro- 
gate a  part  of  the  service  which  it  is  now  rendering  in  an  official  way. 
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ASSISTANT  ATTORNEYS  GENERAL 

This  report  would  not  be  complete  without  calling  attention  to  tbe 
helpful  co-operating  and  valuable  service  rendered  in  the  Attorney  General's 
office  by  the  two  Assistant  Attorneys  General,  Hon.  H.  E.  Carter  and  Hon. 
Roy  Campbell,  in  assisting  the  Attorney  General  in  the  discharge  of  his 
duties  and  fulfillment  of  the  requirements  of  the  rules  of  court  which  make 
necessary  tbe  examination  and  briefing  of  every  case  in  the  Supreme  Court 
where  the  State  is  a  party  in  interest. 

Most  ol  the  criminal  cases  passing  through  the  Attorney  General's  office 
are  handled  by  the  Assistant  Attorneys  General,  who  must  spend  many 
hours  examining  records,  reading  briefs  filed  by  opposing  counsel,  and  in  pre- 
paring rebuttal  briefs  to  be  filed  for  the  State  in  support  of  affirmance  of 
the  judgment  appealed  from. 

The  time  of  the  Attorney  General  himself  is  occupied  with  the  more 
important  civil  cases,  performance  of  administrative  duties  incident  to  the 
office  and  in  the  investigation  and  answering  of  requests  for  official  and  un- 
official opinions  on  the  various  propositions  of  law  which  are  constantly 
being  submitted  to  him  .for  consideration.  The  Attorney  General  In  person 
fa  also  frequently  called  upon  to  go  to  various  parts  of  the  State  to  transact 
business  of  an  official  nature  In  the  public  interest,  as  well  as  appear  before 
the  courts  in  many  oral  arguments  on  Important  matters  of  litigation  of  vital 
interest  to  the  State. 

REPORTER  FOR  SUPREME  COURT 

The  task  of  acting  as  reporter  for  the  Supreme  Court  is  imposed  on  the 
Attorney  General  by  the  Constitution.  Its  satisfactory  performance  involves 
more  detailed  work  than  one  would  ordinarily  imagine. 

Opinions  furnished  by  the  Supreme  Court  to  its  official  reporter  fre- 
quently have  citations  of  cases  omitted  whfcb  have  to  be  supplied  by  re- 
search and  interlineation  of  the  book  and  page  where  same  may  be  found. 
This  occurs  in  each  and  every  instance  where  the  Supreme  Court  «.ites  u  ease 
decided  by  it  at  its  current  term  and  is  at  tbe  time  unable  to  give  the  book 
and  page  of  same  because  at  the  time  the  opinion  is  handed  down  the  Florida 
Report  in  question  cited  has  not  been  printed  so  as  to  make  the  information 
available  to  the  Court.  All  such  citations  have  to  be  later  looked  up  and 
supplied  in  the  text  by  the  Attorney  General,  who  is  likewise  required  to 
make  an  index  digest  of  the  cases  In  each  volume  of  the  Supreme  Court 
Reports  before  it  can  be  printed. 

During  the  two  years  covered  by  this  report  the  Attorney  General  has 
acted  as  reporter  for  the  following  volumes  of  the  Florida  Supreme  Court 
reports,  namely:  Vols.  93,  94,  95  and  96. 

A  great  degree  of  care  must  be  exercised  In  this  work,  as  tbe  opinions 
filed  by  the  Court  are  expected  to  be  accurately  reproduced  In  the  reports. 
The  Court  also  expects  the  Attorney  General  to  insert  in  the  report  a  cross 
reference  index  of  where  each  case  reported  may  be  found  In  the  Southern 
Reporter,  and  this  requirement  has  invariably  been  met  by  the  Attorney 
General's  office  which  has  supplied  these  references  after  much  labor  and 
research,  as  each  case  must  be  separately  looked  up  and  the  book  and  page 
of  the  Southern  Reporter  wherein  same  may  be  found  carefully  noted  and 
checked. 
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PUBLISHING  ACTS  AND  RESOLUTIONS  OP  LEGISLATURE: 

The  Acts  and  Resolutions  of  toe  Legislature  of  this  State  for  the  regular 
session  of  1927  were  published,  with  marginal  abstracts,  as  required  by 
law,  under  the  direction  of  this  office. 

An  index  to  these  laws  and  an  index  to  the  journals  of  each  branch 
of  the  Legislature  were  also  prepared  under  the  direction  of  this  office,  .the 
index  to  the  journals  having  been  prepared  as  provided  by  Section  128 
(10*)  Compiled  Laws  of  1927. 

CIVIL  CASES 

During  the  past  two  years  many  new  and  unusual  civil  cases,  mostly 
involving  State  tax  matters,  have  been  started  against  the  State.  In  each 
instance  the  Attorney  General  has  given  these  personal  attention,  as  well 
as  given  attention  to  many  other  civil  cases  filed  in  which  the  State  was 
directly  or  indirectly  interested. 

A  detailed  list  of  these  cases  with  the  status  of  each  will  be  found  in 
this  report  under  the  beading  "Schedule  of  Civil  Cases.'' 

CRIMINAL  CASES 

Every  criminal  and  habeas  corpus  case  in  the  Supreme  Court  is  handled 
on  the  part  of  the  State  by  the  Attorney  General.  Briefs  on  behalf  of  the 
State  in  all  such  cases  have  been  prepared  and  filed  in  the  Supreme  Court 
and  oral  arguments  made  in  all  cases  where  same  were  requested  by  the 
opposite  party  and  held  before  the  Court. 

A  list  of  such  cases  with  their  disposition  is  given  in  this  report  under 
an  appropriate  heading. 

EXAMINATION  AND  APPROVAL  OF  BOND  ISSUES 

Owing  to  the  fact  that  the  State  Board  of  Education  frequently  invests 
the  school  fund  In  various  issues  of  State,  county  and  municipal  bonds,  the 
Attorney  General  is  constantly  required  to  examine  proceedings  relating  to 
bond  issues,  some  of  the  bonds  of  which  are  proposed  to  be  purchased  by 
the  State  School  Ftmd,  and  render  an  official  written  opinion  as  to  the 
validity  of  the  bonds  proposed  to  be  purchased. 

A  number  of  such  cases  are  bandied  each  year  as  a  part  of  the  regular 
routine  of  this  office. 

CONCLUSION 

In  submitting  this  report  the  Attorney  General  has  felt  it  appropriate  to 
include  herein  the  biography  of  one  of  tbe  distinguished  statesmen  of 
Florida  and  a  former  Attorney  General  who  served  this  State  for  a  number 
of  years  and  who  died  since  the  last  Attorney  General's  report  was  sub- 
mitted— -Hon.  William  B,  Lamar. 

It  is  hoped  that  tbe  official  business  which  has  been  transacted  in  this 
office  during  the  period  covered  by  the  report  submitted  has  been  satis- 
factory to  the  people  and  that  tbe  record  of  same  herein  set  forth  and  pre- 
served will  be  of  value  to  those  in  whose  bands  this  report  shall  be  placed 
In  the  course  of  its  distribution. 

Respectfully  submitted, 

FRED  H.  DAVIS, 
Attorney  General. 
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vn, 

APPROPRIATIONS  AND  EXPENDITURES 

APPROPRIATIONS 

July  1,  1927,  to  June  30,  1929— 

Assistant  Attorney  General  - , 110,000.00 

Assistant  Attorney  General  8,400.00 

Law   Clerk   4,200,00 

Law  Clerk - 4,200.00 

Indexing  and  Side-noting  Laws  as  required  by  Sections 

103  and  104,  R,  G.  S„  1920  -- 2,500.00 

Incidental  Expenses  3,000.00 

Purchase  ot  Books „ 1,000.00 

Office  Equipment 700.00 

Balance  on  Hand  January  1,  1927 7,095.85 

Total    :..... _ $41 ,095.85 

EXPENDITURES 

January  1,  1927,  to  December  31,  1928 — 

Assistant  Attorney  General  - I  9,500.00 

Assistant  Attorney  General  „ _ 8,300.00 

Law   Clerk  4,050.00 

Law   Clerk 4,050.00 

indexing  and  Side-noting  Laws 1,983.33 

Incidental  Expenses  2,656.38 

Purchase  of  Books  „ 1,130.75 

Office  Equipment  _ „ , 774.89 

Amount  to  Revert  In  Indexing  and  Side-noting  Fund 516.67 

Total „__.  $32,962  02 

Balance  to  Cover  all  Expenses  to  June  30,  1929 $  8.133.83 
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vm. 

SCHEDULE  OF  CIVIL  CASES 

CHANCERY 

In  the  Supreme  Court  of  Florida. 
Harry  Adler,  Appellant,  vs.  Henry  Clay  Mitchell,  as  Sheriff  of  Santa  Rosa 

County,  Appellee. 

This  suit  was  brought  in  the  Circuit  Conrt  of  Santa  Rosa  County,  pray- 
ing that  defendant  be  restrained  and  enjoined  from  seizing  and  holding  an 
Automatic  Mint  Vendor,  which  said  machine  was  seized  and  held  by  virtue 
of  authority  vested  in  him  as  sheriff ,  under  Section  5507,  Revised  General 
Statutes  of  Florida,  where  said  application  for  temporary  injunction  was 
denied,  from  which  ruling  the  ease  was  api>ealed  to  the  Supreme  Court  where 
the  decree  of  the  Circuit  Court  was  affirmed  on  May  2,  1927. 

In  the  Circuit  Court.  Duval  County. 
Henry  G.  Aird,  riaintiff,  vs.  John  W.  Wiggins,  et  ux.  and  Fred  H.  Davis,  as 

Attorney  General  of  the  State  of  Florida,  et  al.,  Defendants. 

This  was  a  suit  brought  to  foreclose  a  mortgage  upon  certain  property  in 
Duval  county,  such  property  being  subject  to  a  tax  Hen  for  State  and  County 
Taxes.  Answer  of  the  Attorney  General  was  hied  in  April,  1927,  whereupon 
replication  to  answer  was  filed.  Order  was  made  on  September  9,  1927, 
appointing  a  special  master.  Notice  fixing  time  for  taking  testimony  was 
filed,  and  on  November  22,  1927.  said  special  muster  filed  his  report  wherein 
it  was  recommended  that  this  Honorable  Court  make  and  enter  a  decree 
of  foreclosure  and  sale  herein,  etc.,  whereupon  a  decree  of  foreclosure  was 
entered,  and  the  special  master  did  sell  on  February  7,  1928,  the  said  mort- 
gaged property  and  order  confirming  said  sale  was  made  on  tbe day 

of  A.  D.  1928. 

In  the  Circuit  Court,  Escambia  County. 
American  National  Bank  of  Pensacola,  Complainant,   vs.  J.   S.  Roberts,   as 

Tax  Collector,  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of 
taxes  assessed  against  the  capital  stock,  or  shares  of  tbe  complainant  bank  for 
the  year  1925.  Demurrer  to  bill  was  filed  and  was  overruled  and  temporary 
injunction  granted,  from  which  ruling  defendants  appealed  to  tbe  Supreme 
Court,  where  order  of  lower  court  was  affirmed  on  August  1,  1927.  There- 
upon answer  was  duly  filed,  examiner  appointed  and  testimony  taken  and 
the  case  again  submitted  to  the  Circuit  Court  on  the  plead  Inge  and  report 
of  examiner.  After  report  of  examiner  was  filed  a  final  decree  was  rendered 
making  perpetual  the  temporary  injunction  theretofore  granted.  Whereupon 
from  such  ruling  the  defendant  again  appealed  to  the  Supreme  Court  where 
case  is  now  pending. 

In  the  Circuit  Court.  Polk  County. 
America  u  National  Bank  of  Winter  Haven,  a  Corporation,  Complainant,  vs. 

J.  P.  Mardaugh,  Tax  Collector,  Defendant. 
Ernest  Amos,  Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purporting  to  be  assessed  against  the  capital  stock  of  complainant  for  the 
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year  1026.  Application  for  intervention  wne  filed  on  behalf  of  the  Comptroller. 
also  stipulation  of  counsel  agreeing  to  such  intervention,  whereupon  order 
was  entered  allowing  Ernest  Amos,  as  Co mpt roller  to  Intervene  in  said  cause. 
Appearance  for  defendants  will  be  filed  on  January  7,  1B29. 

In  the  Circuit  Court,  Orange  County. 
Ernest  Amos,  Comptroller,  Complainant,  vs.  Church  Street  Bank  of  Orlando, 

Florida,    Defendant. 

One  M.  W.  Hazen  caused  to  be  filed  In  this  suit  a  petition  praying  for 
the  vacation  of  the  order  signed  on  March  19.  1928,  confirming  the  appoint- 
ment hy  the  State  Comptroller,  of  George  W.  Burden,  as  receiver  of  the 
Church  Street  Bank  of  Orlando,  A  motion  to  dismiss  said  petition  was  filed 
on  behalf  of  the  Comptroller,  which  motion  was  granted.  The  Court  also 
granted  motion  of  petitioner  to  strike  the  papers  filed  hy  the  receiver. 

In  the  Circuit  Court.  Leon  County. 
Atlantic  Coast  Line  Railroad   Company,  Complainant,  vs.  Ernest   Amos,  as 

Comptroller,  Defendant, 

This  is  an  action  brought  hy  complainant  praying  that  the  Comptroller 
be  restrained  and  enjoined  from  issuing,  serving  or  levying  warrants  of  said 
Comptroller,  or  any  other  writ,  order  or  process,  in  attempt  Ing  to  collect  from 
said  railroad  company  certain  taxes  for  the  year  1924.  etc.  A  demurrer 
was  filed  to  complainant's  bill  on  October  5,  1925,  and  on  April  16.  1928, 
the  Court  entered  an  order  sustaining  said  demurrer,  denying  complainant's 
application  for  a  temporary  restraining  order,  from  which  order  nn  appeal 
was  taken  to  the  Supreme  Court,  the  decree  of  the  lower  court  was  reversed 
on  August  1,  1927. 

In  the  Circuit  Court,  Leon  County. 
Atlantic  Coast   Line   Railroad    Company.    Complainant,    vs.    Ernest    Amos. 

Comptroller,  Defendant. 

This  is  a  suit  seeking  to  enjoin  and  ri-strsiisi  the  i-ulii'i'iion  of  certain 
taxes  for  the  year  1926.  Defendant  filed  a  special  demurrer,  which  demurrer 
was  overruled  and  a  temporary  restraining  order  was  granted,  from  which 
ruling  an  appeal  was  taken  to  the  Supreme  Court,  where  the  case  Is  now 
pending. 

In  the  Circuit  Court,  Potk  County. 
Hui ism i  Park  State  Bank.  Complainant,  vs.  J.  P.  Murdaugn,  Tax  Collector, 

Defendant. 
Ernest  Amos,  Comptroller.  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purported  to  be  assessed  against  the  capital  stock  of  complainant  for  the 
year  1928.  Application  for  intervention  was  filed  on  bsbalf  of  the  Comptroller, 
also  stipulation  of  counsel  agreeing  to  such  Intervention,  whereupon  order 
was  entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene.  Appear- 
ance for  defendants  will  be  on  file  January  7.  1929. 

In  the  Circuit  Court.  Jackson  County. 
Bank   of   Greenwood,  a   Corporation,    Complainant,    vs.   HInton    Folsom,  Tax 

Collector,  Defendant. 
Ernest  Amos,  as  Comptroller,  Intervening  Defendant. 

This  was  a  suit  brought  for  the  purpose  of  enjoining  the  collection  of 
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■ 
taxes  assessed  against  the  shares  of  stock  of  complainant  bank   for   1926 

for  State  and  County  purposes.  Stipulation  for  intervention  was  entered 
into,  whereupon  order  was  entered  allowing  Ernest  Amos,  as  Compt roller. 
to  intervene.  A  temporary  restraining  order  was  granted.  Answers  and 
demurrer  to  bill  was  filed  on  December  5,  1928.  granting  a  perpetual  in- 
junction herein,  from  which  decree  an  appeal  was  taken  to  the  Supreme 
Court  where  the  ease  is  pending. 

In  the  Circuit  Court.  Jackson  County. 
Bank  of  Malum',  a  Corporation,  Complainant,  vs.  Hlnton  Folsom,  Tax  Col- 
lector, Defendant. 
Ernest  Amos,  as  Comptroller,  Intervening  Defendant. 

This  was  a  suit  brought  for  the  purpose  of  enjoining  the  collection  of 
taxes  nssessed  against  the  shares  of  stock  of  complainant  bank  for 
ItWU  for  State  and  County  purposes.  Stipulation  for  intervention  was  en- 
tered into,  whereupon  order  was  entered  allowing  Ernest  Amoa,  as  Comptrol- 
ler, to  intervene.  A  temporary  restraining  order  was  granted.  Answers  and 
demurrer  to  bill  were  filed  on  December  5,  1927.  Final  decree  was  entered 
on  July  19,  1928.  granting  a  perpetual  injunction  herein. 

In  the  Circuit  Court,  Polk  County. 
Bank   of   Mulberry,    Complainant,   vs.   J.   F.   Murdaugh,    Tax   Collector,   De- 
fendant. 
Ernest  Amos.  Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of 
taxes  purporting  to  be  assessed  against  the  capital  stock  of  complainant  for 
the  year  1928,  Application  for  intervention  was  filed  on  behalf  of  the 
Comptroller,  also  stipulation  of  counsel  agreeing  to  such  Intervention,  where- 
upon order  was  entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene 
in  said  cause.     Appearance  for  defendants  will  be  filed  on  January  7,  1929. 

In  the  Circuit  Court,  Duval  County- 
W.  D,  Brlnson,  Complainant,  vs.  K.  Fleming  Bowden.  Tax  Collector,  et  al., 

Defendants. 

This  was  a  suit  brought  seeking  to  set  aside  the  tax  assessment  against 
certain  land  known  as  Baldwin  Manor,  Duval  county,  and  enjoining  the 
tax  assessor  from  collecting  the  taxes  for  1926.  and  enjoining  the  tax  as- 
sessor from  assessing  taxes  for  the  year  1927.  Consent  decree  entered  and 
matter  closed. 

In  the  Circuit  Court,  Leon  County. 
Brooksville  &   Inverness  Railway   Company,   Complainant,   vs.   Ernest   Amos, 

as  Comptroller,  Defendant. 

This  suit  was  brought  in  nn  effort  to  enjoin  and  restrain  the  collec- 
tion of  School  District  Tuxes  for  the  year  1W26.  Appearance  for  the  de- 
fendant was  filed  on  December  3,  1928. 

In  the  Cirfidt  Court.  Leon  County. 
Capital   City    Bank   of   Tallahassee,   Complainant,   vs.   R.   A.   Davis,   et   al., 

Defendants. 

This  is  an  action  brought  wherein  complainant  prays  that  it  be  decreed 
to  have  a  first  Hen  in  a  certain  amount  found  to  lie  due  the  said  contractors: 
that  National  Surety  Company  be  enjoined  and  restrained  for  asserting  any 
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right  or  claim  to  said  funds  as  against  year  orator;  and  that  toe  said  Board 
of  Control  be  enjoined  and  restrained  from  making  any  payments  to  said 
surety  company  of  any  funds  found  to  be  due  and  payahle  to  the  said  eon- 
tractors,  etc.  Appearance  on  behalf  of  the  State  Board  of  Control  was  filed. 
also  a  demurrer.  An  amendment  to  the  bill  was  filed,  and  the  Court  al- 
lowed complainant  to  dismiss  as  to  the  Board  of  Control,  and  also  permit  led 
complainant  to  make  the  State  Comptroller  and  Treasurer  parties  defendant. 
No  summons  in  chancery  has  been  served  on  these  two  last  named  defendants. 

In  the  Circuit  Court,  Leon  County, 
Charlotte  Harbor  &  Northern   Railway   Company,   Complainant,   vs.   Ernest 

Amos,  as  Comptroller,  Defendant. 

This  suit  was  brought  in  an  effort  to  enjoin  and  restrain  the  collection 
of  School  District  Taxes  for  the  year  1928.  Appearance  for  the  defendant 
was  filed  on  December  3,  1928. 

In  the  Circuit  Court,  Polk  Count  u. 
Commercial  Bank  &  Trust  Company,  Complainant,  vs.  J.  P.  Murdaugh.  Tax 

Collector,  Defendant. 
Ernest  Amos,  Comptroller,  Intervening  Defendant. 

This  suit  was  hruoght  for  the  purpose  of  enjoining  the  collection  of 
taxes  purported  to  be  assessed  against  the  capital  stock  of  complainant  for 
the  year  1928.  Application  for  intervention  was  filed  on  behalf  of  the 
Comptroller,  also  stipulation  of  counsel  agreeing  to  such  Intervention  where- 
upon order  was  entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene. 
Appearance  for  defendants  will  be  filed  on  January  7,  1929. 

In  the  Circuit  Court,  Duval  Count  it. 
Robert  H.  Crawford,  Complainant,  vs.  A.  C.  Lyles.  et  -ax,  et  ah,  r>efendaiits. 
This  is  a  suit  brought  for  the  purpose  of  quieting  title  to  that  certain 
piece  of  property  known  as  the  east  thirty -one  and  one-half  feet  of  lot  three, 
block  twenty-six.  Division  "E"  LaVHla,  Duval  County,  Florida.  Answer  filed 
for  State. 

In  the  Circuit  Court,  Leon  Count u. 
Dade  Muck  Land  Company,  Complainant,  vs.  John  W.  Martin,  as  Governor, 

et  :il..  Defendants. 

This«ult  was  brought  for  the  purpose  of  testing  the  validity  of  Chapter 
12016.  Acts  of  1927.    Demurrer  to  bill  of  complaint  was  tiled  which  was  over- 
ruled  and  thereupon  case  appealed  to  the   Supreme  Court  where   the  judg-. 
ment  of  the  lower  court  was  reversed. 

In  the  Supreme  Court  of  Florida. 
Dade  County,  Florida,  Appellant,  vs.  The  State  of  Florida.  Appellee. 

Tliis  suit  was  brought  in  the  Circuit  Court  in  and  for  Dade  county, 
wherein  the  validation  and  confirmation  of  certain  Ocean  Front  Protection 
and  Improvement  Bonds,  in  the  sum  of  Two  Million  Dollars  was  sought 
and  prayed.  The  Court  after  hearing  argument  of  counsel  entered  an  order 
perpetually  denying  the  validation  of  such  county  bonds,  from  which  order 
the  petitioner  below,  appellant  here,  entered  its  appeal  to  the  Supreme  Court 
where  the  opinion  of  the  lower  court  denying  the  validation  of  the  bonds  on 
the  ground  that  they  were  unconstitutional  was  affirmed. 
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In  the  District  Court  of  the  T'nited  State*.  South-crn  District  of  Florida. 
Davis  Island,  Inc.,  Complainant,  vs.  United  States  of  America,  the  State  of 
Florida,  et  a!..  Defendants, 

A  petition  for  leave  to  file  1)111  to  foreclose  mortgage  was  filed  herein, 
which  petition  was  granted  and  bill  filed  on  September  20,  1928.  This  suit 
is  brought  in  an  effort  to  foreclose  a  certain  mortgage  on  property  located 
in  the  City  of  Tampa,  the  owner  of  which  having  had  an  income  tax  lien 
filed  against  him.  and  the  State  of 'Florida  holding  a  judgment  against  one 
of  the  defendants  who  is  the  owner  of  the  property  in  question.  Answer  on 
behalf  of  the  State  was  filed  on  October  1,  1928. 

In  the  Circuit  C6urt,  Leon  Count  p. 
East   &   West  Coast  Kail  way  Company,   Complainant,   vs.   Ernest   Amos,  as 

Comptroller.   Defendant. 

This  suit  was  brought  in  an  effort  to  enjoin  and  restrain  the  collection 
of  School  District  Taxes  for  the  year  1926.  Appearance  for  the  defendant 
was  filed  on  December  3,  1928. 

In  the  Circuit  Court,  Letrn  County. 
Fidelity  &  Deposit  Company  of  Maryland,  Complainant,  vs.  J.  C,  Luning.  as 

Treasurer,  Defendant. 

This  is  a  suit  wherein  complainant  prayed  that  the  defendant  he  re- 
strained and  enjoined  from  insisting  upon  his  demands  for  the  deposit  of 
additional  current  funds  or  marketable  securities  in  the  sum  of  ?123.000.00 
or  any  other  sum  and  that  he  be  restrained  and  enjoined  during  the  pendency 
of  this  suit  and  thereafter  by  final  decree  from  revoking  or  causing  to  be 
revoked  complainant's  license  or  certificate  of  authority  to  transact  the 
business  of  a  surety  company  in  this  State.  Temporary  restraining  order 
granted;  a  demurrer  and  motion  to  dissolve  the  temporary  restraining  order 
were  filed  :  whereupon  the  Court  entered  an  order  sustaining  the  demurrer 
and  granting  motion  to  dissolve  the  injunction  and  dismissing  bill  of  com- 
plaint. Case  appealed  to  the  Supreme  Court.  Motion  to  dismiss  filed  by 
complainant.  Court  granted  the  motion  and  suit  was  dismissed  on  June 
23.  1928. 

In  the  District  Court  of  the  United  Stores  for  the  Southern  District  of  Florida 
Filer-Cleveland  Company,  a  Florida  Corporation.  Complainant,  vs.  Robert 
Pate,  et  at.,  and  the  State  of  Florida,  Defendants 
The  suit  was  brought  for  the  purpose  of  foreclosing  a  mortgage  on  cer- 
tain property  in  Dade  County.  Florida,  and  it  was  alleged  in  the  hit!  of 
complaint  that  the  State  of  Florida  had  obtained  as  appeared  of  record  a 
judgment  against  the  defendant.  Robert  Pate,  which  said  judgment  created 
a  lien  upon  the  property  described,  but  thiit  any  claim  the  State  may  have 
Is  inferior  and  subordinate  to  the  right,  title  and  interest  of  complainant. 
A ti  answer  was  filed  on  behalf  of  the  State. 

In  the  Supreme  Court  of  Florida. 
First  American  Bank  &  Trust  Company,  a  Banking  Corporation  of  Florida, 
as  Receiver  of  the  Farmers  Bank  &  Trust  Company,  a  Banking  Corpora- 
tion of  Florida,  and  Ernest  Amos,  Comptroller  of  the  State  of  Florida, 
Appellants,  vs.  Town  of  Palm  Beach.  Florida,  a  Municipal  Corporation, 
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organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of 

Florida,  Appellee. 

AND 
First  American  Bank  &  Trust  Company,  a   Hanking  Corporation  of  Florida. 

as  Receiver  of  Farmers  Bank  &  Trust  Company,  a  Banking  Corporation 

of  Florida,  et  als„  Appellants,  vs.  Board  of  Commissioners  of  Lake  Worth 

Inlet  District,  a  Corporation,  Appellee. 

These  two  eases  were  instituted  in  the  Circuit  Court  for  Palm  Beach 
County  where  demurrers  were  filed  to  complainants'  fill  Is  of  complaint.  The 
demurrers  having  been  overruled  by  the  Circuit  Court,  defendants  appealed 
from  said  orders  overruling  said  demurrers.  The  facts  of  the  two  GMM 
being  so  nearly  identical  it  was  deemed  advisable  to  consolidate  the  two 
cases — the  facts  t>elug,  the  Town  of  Palm  Beach  had  on  deposit  in  the 
Farmers  Kank  &  Trust  Company  at  the  time  the  bank  closed  its  doors  ap- 
proximately $1,162,755.54,  and  the  Board  of  Commissioners  of  Lake  Worth 
Inlet  District  had  on  deposit  in  said  bank  at  that  lime  npproxlmatHy 
$1,593,522.92.  As  security  for  this  deposit  each  of  said  depositors  held  cer- 
tain collateral  in  the  form  of  Martin  County  bonds,  and  the  Board  of  Com- 
missioners also  held  certain  surety  bonds  executed  by  Farmers  Bank  as 
principal.  After  the  failure  of  the  bank  the  depositors  sold  said  collateral 
security.  Town  of  Palm  Beach  realizing  therefrom  approximately  $289,058.01. 
and  the  Board  of  Commissioners  of  Lake  Worth  Inlet  District  realizing  ap- 
proximately ?T30,605.33.  These  creditors  here  seek  to  prove  the  full  amount 
of  their  respective  claims  without  surrendering  to  the  receiver  the  proceeds 
obtained  from  said  collateral,  and  without  deducting  from  the  full  amount 
of  said  claims  the  amounts  realized  from  said  sales  of  collateral.  The  Su- 
preme Court  reversed  the  orders  overruling  the  demurrers,  and  the  cases 
were  remanded  for  further  proceedings. 

In  the  Circuit  Court.  Jackson  County. 
First  National  Bank  of  Graeevllle.   a   Corporation,   Complainant,   vs.    Hfnton 

Folsom.  as  Tax  Collector.  Defendant. 
Ernest  Amos,  as  Comptroller,  Intervening  Defendant. 

This  was  a  suit  brought  for  the  purpose  of  enjoining  the  collection  «f 
taxes  assessed  against  the  shares  of  stock  of  complainant  bank  for  192fi 
for  State  and  County  purposes.  Stipulation  for  intervention  was  entered 
into,  whereupon  order  was  entered  allowing  Ernest  Amos,  as  Comptroller. 
to  intervene.  A  temporary  restraining  order  was  granted.  Answers  and 
demurrer  to  bill  wore  filed  on  December  5.  1027.  Final  decree  was  entered 
on  July  19,  1928,  granting  a  perpetual  injunction  herein. 

In  the  Circuit  Court.  Charlotte  County. 
First  National   Bank  of  Jacksonville,  Complainant,  vs.  P.  K.  Tonge.  et  nl„ 
Defendants.  » 

This  is  a  suit  brought  for  the  purpose  of  obtaining  a  decree  settling  to 
whom  certain  bequests  contained  in  the  last  will  and  testament  of  the  late 
Albert  W.  Gilchrist  should  be  pnid  in  order  to  fully  and  completely  carry 
out  the  full  intent  and  meaning  of  the  said  will.  Final  decree  entered  May 
14,  1928,  directing  that  the  amounts  designated  in  the  will  be  paid  to  tbe 
State  Board  of  Control  for  the  use  of  the  institutions  named. 
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In  the  Circuit  Court,  Polk  County. 
First   National   Bank   of   Lakeland,    Complainant,    vs.    J.    P.    Murdaugh,   Tax 

Collector,  Defendant. 
Ernest  Amos,  Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purported  to  be  assessed  against  the  capital  stock  of  complainant  for  the 
year  1928.  Application  for  Intervention  was  filed  on  behalf  of  the  Comptroller, 
also  stipulation  of  counsel  agreeing  to  such  intervention,  whereupon  order 
was  entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene.  Appearance 
for  defendants  will  be  filed  on  January  7,  1929. 

In  the  Circuit  Court,  Jackson  County. 
First   National  Bank  of  Marianne,  a   Corporation,   Complainant,   vs.   Hinton 

Folsom.  as  Tax  Collector,  Defendant. 
Ernest  Amos,  as  Comptroller.  Intervening  Defendant. 

This  was  a  suit  brought  for  the  purpose  of  enjoining  the  collection  of 
taxes  assessed  against  the  shares  of  stock  of  complainant  bank  for  1920 
for  State  and  County  purposes.  Stipulation  for  intervention  was  entered 
into,  whereupon  order  was  entered  allowing  Ernest  Amos,  as  Comptroller, 
to  intervene.  A  temporary  restraining  order  was  granted.  Answers  and 
demurrer  to  bill  were  filed  on  December  5,  1927.  Final  decree  was  entered 
on  July  19,  1928,  granting  a  perpetual  injunction  herein,  from  which  decree 
an  appeal  was  taken  to  the  Supreme  Court  where  the  case  is  pending. 

In  the  Circuit  Court,  Bay  County. 
First  National  Bank  of  Panama  City,  Complainant,  vs.  C.  T.  Porter,  as  Tax 

Collector,  Defendant. 

This  was  a  suit  brought  for  the  purpose  of  enjoining  the  collection  of 
taxes  assessed  against  the  capital  stock,  or  shares  of  the  complainant  bank 
for  the  years  1925  and  1926.  Demurrer  and  answer  to  bill  was  filed,  to- 
gether with  briefs.  On  July  6,  1928,  order  was  made  overruling  demurrer, 
also  perpetually  enjoining  and  restraining  the  defendant,  his  deputy  and 
successors  in  office,  from  collecting  or  attempting  to  collect  by  levy  upon 
and  sale  of  the  property  of  complainant  the  taxes  assessed,  etc.,  from  which 
order  the  case  was  appealed  t«  the  Supreme  Court  where  the  decree  of  the 
Circuit  Court  for  Bay  county  was  reversed  on  December  6,  1928. 

In  th-e  Circuit  Court,  Leon  County. 
First   National   Bank  of   St.  Augustine,   Complainant,   vs.   Ernest  Amos,   as 

Comptroller,  Defendant. 

A  bill  of  complaint  was  filed  in  this  case  wherein  it  was  prayed  that  the 
defendant  be  compelled  to  allow  the  claim  of  the  First  National  Bank  of  St. 
Augustine  against  the  Farmers  Bank  &  Trust  Company  of  West  Palm  Beach, 
Florida,  which  was  in  the  hands  of  the  Comptroller  as  a  preferred  claim  on 
the  ground  that  said  bank  acted  merely  as  a  collecting  agency  for  money  to 
be  remitted  to  the  St.  Augustine  bank,  making  the  amount  of  the  collection 
a  trust  fund  which  did  not  pass  to  the  Comptroller  as  an  asset  of  the  bank. 
Demurrer  to  the  bill  was  filed  and  argued  and  was  overruled  by  the  circuit 
judge.  An  appeal  from  that  ruling  was  taken  to  the  Supreme  Court  where 
the  case  is  now  pending. 
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In  the  Circuit  Court,  Polk  County. 
First  State  Bank  of  Winter  Haven,  n  Corporation,  Complainant,  vs.  J,  P.  Mur- 

daugh,  Tax  Collector,  Defendant. 
Ernest  Amos.  Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purporting  to  be  assessed  against  the  capital  stock  of  complainant  for  the  year 
1928.  Application  for  intervention  was  filed  on  behalf  of  the  Comptroller,  also 
stipulation  of  counsel  agreeing  to  such  Intervention,  whercttpon  order  was  en- 
tered allowing  Ernest  Amos,  as  Comptroller,  to  Intervene  In  said  cause.  Ap- 
pearance for  defendants  will  be  filed  on  January  7.  1920, 

In  the  Circuit  Court,  Leon  Count  11. 
Florida   Central  &  Gulf  Railway  Company,  Complainant,  vs.   Ernest   Amos, 

Comptroller.  Defendant. 

This  is  a  suit  seeking  to  enjoin  and  restrain  the  collection  of  certain 
taxes  for  the  year  1925.  Defendant  filed  a  special  demurrer,  which  demurrer 
was  overruled  and  a  temporary  restraining  order  was  granted,  from  which 
ruling  an  appeal  was  taken  to  the  Supreme  Court,  where  the  case  Is  now 
pending. 

In   the  Supreme  Court  of  Florida.    . 
State  of  Florida,  and  Seward  Investment  Company,  a  Corporation,  and  Harry 
P.    MeGinley    Company,    a   Corporation.   Appellants,    vs.   Florida    Inland 
Navigation  District,  a  Special  Taxing  District.  Appellee. 
This  was  a  suit  against  the  State  of  Florida,  brought  In  the  Seventh 
Judicial  Circuit  in  and  for  Volusia  county,  wherein  the  appellee  here  sought 
the  validation  and  confirmation  of  $1,887,000.00  of  negotiable,  interest  bear- 
ing bonds.    Objections  to  the  validation  and  confirmation  of  said  bonds  were 
interposed  by  the  State.     The  Court  below,  after  hearing  argmnenLs  M  to 
nil  questions  of  law  raised  in  the  pleadings  entered  orders  overruling  all  ob- 
jections interposed  and  entered  its  final  decree  validating  and  confirming  said 
bonds,  from  which  order  and  decree  the  case  was  appealed  to  this  Court  where 
it  is  now  pending. 

In  the  Circuit  Court,  Leon  Counfii. 
Florida    Western    &    Northern    Railroad    Company,    Complainant,    vs.    Ernest 

Amos,  as  Comptroller,  Defendant, 

This  suit  was  brought  in  an  effort  to  enjoin  and  restrain  the  collection 
of  School  District  Taxes  for  the  year  1926.  Appearance  for  the  defendant 
was  filed  on  December  3.  1928. 

In  the  Circuit  Court,  Hardee  County. 
Floreeo  Corporation.  Complainant,  vs.  S.  W.  Conroy.  et  al..  Defendants. 

This  suit  was  brought  in  an  effort  to  cancel  certain  tax  certificates  is- 
sued upon  certain  property  of  complainant  In  Hardee  county,  upon  sale  of 
such  property  because  of  the  non-payment  of  taxes  for  the  year  1925.  Con- 
sent decree  entered  May  24,  1927,  whereby  complainant  was  to  pay  taxes 
without  interest  and  penalty.    Taxes  paid  and  suit  dismissed. 

In  the  Circuit  Court,  Leon  County. 
M.   G.  Garris  Properties.  Complainants,  vs.  John  W.  Martin,  as  Governor, 
et  al..  Defendants. 
Thie  suit  was  brought  for  the  purpose  of  testing  the  validity  of  Chapter 
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12016.  Acts  of  1927.  Demurrer  to  bill  of  oomplalnt  was  filed  which  was 
overruled,  thereupon  ease  was  appealed  to  Supreme  Court  where  judgment 
of  the  lower  court  was  reversed.  On  June  30.  1928,  appeal  to  United  States 
Supreme  Court  was  taken,  where  case  was  dismissed  on  October  15,  1928, 
for  want  of  jurisdiction. 

In  the  Supreme  Court  of  Florida. 
Ouarantee  Trust  &  Savings  Bank,  Complainant,  vs.  United  States  Trust  Com- 
pany, et  al..  Defendants. 

This  is  a  suit  which  was  brought  in  the  Circuit  Court  of  Dural  county. 
praying  cancellation  and  recision  of  a  certain  contract  and  agreement  made 
July  15,  1922,  Separate  demurrers  were  filed.  On  July  31.  1924.  an  order 
was  made  sustaining  the  demurrers,  from  which  order  an  appeal  was  taken 
to  the  Supreme  Court  on  August  l,  1924.  On  October  7,  1924,  motion  for 
injunction  was  filed,  upon  which  motion  the  case  is  now  pending. 

In  the  Circ-uit  Court.  Palm  Beach  County. 
Harjlm,  Inc.,  a  Corporation,  et  al„  Complainants,  vs.  Boy  A.  O'Brannon,  as 

Tax  Collector  of  Palm  Beach  County,  Florida,  Defendant. 
Ernest  Amos,  as  Comptroller,  Intervening  Defendant. 

A  bill  for  injunction  was  filed  In  this  case  wherein  it  was  prayed  that 
said  Tax  Collector  be  temporarily  restrained  and  enjoined  from  selling  or 
offering  for  sale  certain  lands  described  in  the  said  delinquent  tax  list  as 
published,  and  as  described.  That  upon  final  hearing  the  said  injunction  be 
made  permanent :  tbnt  the  tax  assessment  and  tax  roll  of  said  county  for 
[be  year  1927  lie  declared  null,  void  and  of  no  effect.  Restraining  order 
denied,  and  amended  bill  was  filed.  Notice  of  application  lor  intervention 
was  filed  on  hehalf  of  the  Comptroller,  which  petition  was  granted,  there- 
upon demurrer  was  filed  on  behalf  of  the  intervening  defendant. 

In  the  Circuit  Court,  HitUhoroutjh  County. 
Samuel  T,  Hickman.  Complainant,  vs.  Joe  Wingate.  et  al..  Defendants. 

This  was  a  suit  brought  to  foreclose  a  mortgage,  and  the  Attorney  Gen- 
eral was  made  a  party  defendant  because  of  a  judgment  obtained  in  the 
name  of  the  Governor  for  the  use  of  Hillsborough  county  on  the  estreature 
of  an  appearance  bond. 

In  the  Circuit  Court,  Palm  Beach  County. 
Highland  Glades  Drainage  District,  Complainant,  v.  H.  G,  Greet  et  al.  and 

State  Board  of  Education  et  al„  Defendants. 

A  petition  in  mandamus  was  filed  in  this  case  praying  that  defendants 
I  e  compelled  and  enforced  to  pay  the  amounts  due  as  tax  lieos  aa  set  forth  In 
said  petition,  etc.  Appearance  on  behalf  of  the  State  Board  of  Education  was 
filed,  also  answer. 

In  the  Circuit  Court.  Paint  Beach  County. 
Highland  G lades  Drainage  District.  Complainant,  vs.  Highland  Glades  Farm 

Company  et  al..  and  State  Board  of  Education  of  the  State  of  Florida. 

et  al..  Defendants. 

A  petitfon  in  mandamus  was  Sled  in  this  case  wherein  it  was  prayed  that 
an  accounting  of  certain  delinquent  annual  installment  and  maintenance 
taxes  levied  for  the  years  1922.  1923.  1924  and  1925  on  the  lands  in  the  High- 
laud  Glades  Drainage  District  in  Palm  Beach  County,  may  he  takan  under 
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and  by  direction  of  this  Court;  that  said  delinquent  taxes,  penalties  and  costs 
of  suit,  together  with  reasonable  attorney's  fee,  be  fixed  by  thlH  Court  itnd 
declared  a  lien  upon  and  against  the  said  several  tracts  or  parcels  of  land 
mentioned,  etc  Appearance  was  Hied  on  behalf  of  the  State  Board  of  Educa- 
tion on  December  3,  1028. 

In  the  Circuit  Court.  Ducal  County. 
Iona  Drainage  District,  Complainant,  vs.  A.  P.  Anthony,  as  sole  Receiver  of 

I'nlted  States  Trust  Co.,  Ernest  Aiuos,  as  Comptroller,  and  John  C.  Luntng 

as  State  Treasurer,  Defendants. 

This  is  a  supplementary  proceeding  wherein  complainant  filed  petition 
alleging  that  it  had  deposited  certain  bonds  to  in-  held  as  a  trust  fund  with 
the  United  States  Trust  Company,  and  that  these  bonds  had  been  deposited 
by  U.  S.  Trust  Company  in  the  office  of  the  State  Treasurer  under  the  Trust 
Act ;  and  that  O,  S.  Trust  Company  was  without  authority  to  pledge  such 
bonds  In  the  office  of  the  State  Treasurer  under  the  Trust  Act.  Answer  was 
filed  on  behalf  of  John  C.  Luning  on  October  3,  1924. 

In  the  Circuit  Court,  Leon  County. 
Kissimmee  River  Railway,    Complainant,    vs.   Ernest  Amos,    as   Comptroller, 

Defendant. 

This  suit  was  brought  in  an  effort  to  enjoin  and  restrain  the  collection 
of  school  district  taxes  for  the  year  1026.  Apperance  for  the  defendant  was 
filed  on  December  3.  1028. 

In  the  Circuit  Court,  Polk  County. 
Lake  Alfred   State  Bank,  Complainant,   vs.   J.   P.   Murdaugh,   Tax  Collector, 

Defendant. 
Ernest  Amos,  Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purporting  to  he  assessed  against  the  capital  stock  of  complainant  for  the 
year  1928.  Application  for  Intervention  was  filed  on  behalf  of  the  Comptroller, 
also  stipulation  of  counsel  agreeing  to  such  Intervention,  wbcreu|x>n  prder  was 
entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene  hi  said  ciius-c. 
Appearance  for  defendants  will  be  filed  on  January  7,  1929. 

In  the  Circuit  Court,  Polk  County. 
Lake  Hamilton  State  Bank,  a  Corporation.  Complainant,  vs.  J.  P.  Murdaiigh, 

Tax  Collector,  Defendant. 
Ernest  Amos,' Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purporting  to  he  assessed  against  the  capital  stock  of  complainant  for  the  ji-ar 
1928.  Application  for  intervention  was  tiled  on  behalf  of  the  Comptroller,  also 
stipulation  of  counsel  agreeing  to  such  intervention,  whereupon  order  was 
entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene  In  said  cause. 
Appearance  for  defendants  will  be  filed  on  January  7,  1929. 

In  the  Circuit  Court,  Polk  County. 
Lake  Wales  State  Bank,  Complainant,  vs.  J.   P.  Murdaugb,  Tax   Collector, 

Defendant. 
Ernest  Amos,  Comptroller.  Intervening  Defendant. 

This  suit  was  brought  for  the  puriiose  of  enjoining  the  collection  of  taxes 
purported  to  be  assessed  against  the  capital  stock  of  complainant  for  the  year 

2— a.  O. 
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1928.  Application  for  inter  vent  ion  was  filed  on  behalf  of  the  Comptroller,  also 
stipulation  Of  counsel  agreeing  to  such  intervention,  whereupon  order  was 
entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene.  Apperance  for 
defendants  will  be  filed  on  January  7.  1929. 

In  the  Circuit  Court,  Leon  County. 
Louisville  &  Nashville  Railroad  Co.  et  a!..  Complainants,   vs.   Ernest  Amos. 

Comptroller,  Defendant. 

This  is  a  suit  brought  seeking  to  enjoin  the  collection  of  taxes  due  on 
certain  property  of  complainants  for  the  year  1927,  Demurrer  was  filed,  and 
order  overruling  said  demurrer  was  entered  September  18,  1928,  wherein  It  was 
ordered  that  the  railroad  companies  immediately  pay  20  per  cent  of  taxes 
assessed  and  within  a  certain  time  thereafter  6.8  per  cent,  from  which  ruling 
the  case  was  apiiealed  to  the  Supreme  Court,  This  Court  has  ordered  that 
the  20  per  cent  tendered  as  alleged  in  the  bill  lie  paid  to  the  Comptroller, 
which  amount  has  been  paid.     Case  still  pending. 

In  the  Circuit  Court,  Duval  County. 
J.  C.  Luning,  as  State  Treasurer  et  al..  Complainants,  vs.  The  Guaranty  Com- 
pany et  al..  Defendants. 

This  is  a  suit  brought  for  the  purpose  of  foreclosing  a  mortgage  given  for 
the  purpose  of  securing  the  payment  of  a  certain  promissory  note  executed 
and  dated  at  Jacksonville,  Florida,  on  the  23rd  day  of  October,  1922,  payable 
one  year  after  date  to  the  order  of  the  1'nited  States  Trust  Company,  one  of 
the  complainants,  in  the  sum  of  $34,500.00  with  interest,  etc.,  which  note  and 
mortgage  was  deposited  in  trust  with  J.  C,  Luning,  State  Treasurer. 

In  the  Circuit   Court,  Dude  County. 
Miami  Mortgage  and  Guaranty  Company,  Complainant,  vs.  Cornelius  Thomas 

and  Brother,  Inc..  et  al„  and  the  State  of  Florida,  Defendants. 

This  suit  was  brought  for  the  purpose  of  foreclosing  a  mortgage  upon 
certain  lots  In  Dade  county  in  which  lots  it  was  alleged  the  State  of  Florida 
claimed  an  interest,  etc.  Appearance  was  filed  on  behalf  of  the  State,  wherein 
the  Interest  of  the  State  of  Florida  in  respect  to  the  matter  of  the  said  suit 
as  set  forth  by  the  bill  of  complaint  was  submitted  to  the  case  and  protection 
of  the  Court  for  such  decree  as  might  seem  to  the  Court  to  be  in  accordance 
with  law  and  equity  on  the  facts  set  forth  in  the  said  bill.  Final  decree 
entered  wherein  it  was  ordered  that  the  defendants  pay  to  the  complainants 
certain  sums,  and  in  default  of  such  payment  that  the  said  property  be  sold 
to  the  highest  bidder  for  cash.  etc. 

In  the  Circuit  Court,  Leon  County. 
-Hark  W.  Monroe,  Complainant,  vs.  Foils  A.  Hathaway,  et  al..  Defendants. 

A  bill  was  filed  in  this  suit  praying  that  the  defendants  be  enjoined  from 
entering  into  any  contracts  Or  incurring  indebtedness  in  excess  of  the  esti- 
mated resources  of  said  department  for  the  current  year,  and  from  executing 
and  awarding  contracts  for  any  of  the  specific  projects  mentioned  in  said  bill. 
The  Court  entered  an  order  restraining  the  defendants  from  executing  any 
contracts,  awarding  any  contracts  for  the  const  ruction  of  the  works,  roads 
or  bridges  specifically  mentioned  and  described  in  the  said  bill  of  complaint. 
A  demurrer  to  certain  parts  of  said  bill  and  demurrer  to  the  bill  as  a  whole, 
answer,  and  motion  to  dismiss  said  order,  were  filed.     Demurrer  sustained 
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and  complainant  allowed  to  amend  his  bill,  ami  on  henriug  defendants  were 
allowed  to  amend  their  answer.  Thereupon  three  of  said  projects  so  en- 
joined were  released,  etc.  Order  overruling  demurrer  as  amended  was  en- 
tered and  denying  motion  to  dissolve,  from  which  ruling  the  case  was  ap- 
pealed to  the  Supreme  Court. 

In  the  Circuit  Court,  Dade  County, 
C.  L.  Miller  &  Company,  as  Trustee,  Complainant,  vs.  Caltie  II.  Watson,  a 

widow,  et  al.,  Defendants. 

A  petition  was  filed  In  this  case  liy  the  Trust  Comtnany  of  Georgia  wherein 
tt  was  prayed  that  said  trust  company  be  substituted  as  complainant  trustee 
in  the  above  entitled  cause  for  C.  I>.  Miller,  as  trustee.  Ernest  Anion. 
Comptroller  of  this  State,  Intervened  and  filed  a  petition  protesting  against 
the  appointment  of  said  trustee  in  the  above  cause.  This  cause  came  on 
for  hearing  on  June  25,  1928.  but  the  judge  adjourned  said  hearing  indefinitely 
In  order  that  counsel  for  complainant  could  amend  their  petition. 

In  the  Circuit  Court,  Duval  County. 
National    Surety    Company,    Complainant,   vs.   Guaranty   Trust   and    Savings 

Bank,  et  al.,  Defendants. 

This  Is  a  suit  brought  by  complainant  where  it  prays  to  have  an  account- 
ing taken  of  the  amount  due  It  under  and  by  virtue  of  a  certain  written  agree- 
ment dated  March  1,  1822,  by  and  between  Guaranty  Trust  A  Savings  Bank 
and  National  Surety  Company.  Separate  demurrers  were  filed  on  behalf 
of  defendants,  the  fifth  ground  of  each  being  sustained. 

In  the  United  States  District  Court,  Northern  District  of  Florida. 
O'Leary  Investment  Company,  Complainant,  vs.  John  W.  Martin,  as  Governor, 

et  al.,  Defendants. 

This  suit  was  brought  in  an  effort  to  enjoin  and  restrain  defendants 
from  levying  any  taxes  or  assessments  In  pursuance  of  Chapter  12016.  Acts 
of  1927,  and  also  from  issuing,  selling,  or  disposing  of  any  bonds  nnder  or 
in  pursuance  of  said  act.  Answer  and  motion  to  dismiss  were  filed  on  No- 
vember 1,  1928. 

In  the  United  States  District  Court  for  the  Northern  District  of  Florida. 

No.  1. 
H.  C.  Rorick,  et  ah,  Plaintiffs,  vs.  The  Board  of  Commissioners  of  Everglades 
Drainage  District,  a  Corporation.  Defendants 

A  bill  of  complaint  was  filed  in  this  suit  praying  for  specific  performance 
to  compel  the  delivery  of  bonds  under  alleged  contract  by  and  between  the 
plaintiffs  and  the  defendants.  Motion  to  dismiss  such  bill  was  filed,  but  has 
not  been  heard. 

In  the  United  States  District  Court  for  the  Northern  District  of  Florida. 

No.  2. 
H.  C.  Rorick.  et  aL,  Plaintiffs,  vs.  The  Board  of  Commissioners  of  Everglades 
Drainage  District,  a  Corporation,  Defendants. 

A  bill  of  complaint  was  filed  in  this  suit  wherein  plaintiffs,  as  owners  of 
certain  of  the  bonds  already  issued  and  outstanding,  pray  injunction  to  pre- 
vent the  averred  Impairment  of  their  claimed  contract  under  the  bonds  Issued 
by  the  defendant  drainage  district  in  conformity  with  Division  1,  Title  T, 
Revised  General  Statutes  of  Florida,  1920,  as  amended  from  time  to  time, 
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and  u«w  being  embraced  in  Sections  1100  to  1185.  Revised  General  Statute! 
of  Florida,  and  it  is  Insisted  that  tlie  bonds  were,  by  virtue  of  Section  1183, 
issued  uuder  an  alleged  trrepealable  contract  with  every  holder  of  any  bond 
or  coupon,  etc.  And  it  is  urged  that  an  additional  equity  of  their  bill  is 
found  in  the  provision  in  Section  1178  of  the  Revised  General  Statutes,  as 
amended.  The  prayer  of  the  bill  being  to  enjoin  the  carrying  out  of  Chapter 
12016,  Acts  of  1927,  authorizing  the  board  to  issue  $20,000,000  additional 
bonds  of  the  Everglades  Drainage  District :  and,  specifically,  to  enjoin  the 
Itoard  from  issuing  new  bonds,  etc.  A  motion  to  dismiss  was  filed  by  the  de- 
fendants also  brief  in  support  of  the  motion.  Motion  to  dismiss  the  bill  of 
complaint  was  denied,  and  decretal  order  for  interlocutory  injunction  was 
entered.  Answer  was  filed  by  defendants,  also  motion  to  strike  partB  of  the 
answer  was  filed  by  plaintiffs,  which  motion  was  argued  on  December  20,  1028, 

In  the  Circuit  Court,  Dade  County, 
Rose  Lawn  Realty  Company.  Complainant,  vs.  John  W.  Martin,  et  al.,  De- 
fendants. 

This  is  a  suit  Lrought  for  the  purpose  of  enjoining  and  restraining  the 
Board  of  Commissioners  of  the  Everglades  Drainage  District  from  selling  and 
delivering  to  Dillon,  Read  &  Co.,  and  Eldredge  &  Co..  any  bonds  purporting 
to  be  Issued  under  the  authority  of  Chapter  12016.  Acts  of  1927.  etc.  Special 
appearance,  also  pleas  to  the  jurisdiction  of  the  Court  were  filed. 

In  the  Circuit  Court.  Leon  Count;). 
A.  N.  Sakhnovsky.  Complainant,  vs.  John  W.  Martin,  et  al..  Defendants. 

This  is  a  suit  brought  for  the  purpose  of  seeking  to  have  declared  void 
and  unconstitutional  certain  rules  and  regulations  adopted  by  the  Board  of 
Commissioners  of  the  Evergladps  Drainage  District  on  April  10.  1928 :  also 
for  the  purpose  of  enjoining  and  restraining  the  board  from  issuing  and  de- 
li veriug  to  Dillon,  Reid  &  Co.,  nnd  Eldredge  &  Co.,  or  anyone  else  certain 
bonds  issued  in  pursuance  of  Chapter  12016,  Acts  of  1927.  Appearance  for 
the  defendants  were  filed,  also  demurrer,  upon  which  a  hearing  was  had 
before  Judge  Love  in  July,  1928. 

In  the  Circuit  Court,  Franklin  Count  p. 
(ieo.  W,  Saxon,  and  Saint  George  Co-operative  Colony,  Complainants,  vs.  W. 

A.  McRae,  Commissioner  of  Agriculture,  et  al„  Defendants. 

This  suit  was  brought  for  the  purpose  of  enjoining  and  restraining  the 
defendants  from  leasing  or  In  any  way  Interfering  with  submerged  lands  of 
the  Apataehlcola  bay.  A  demurrer  to  the  bill  of  complaint  was  filed,  which 
demurrer  was  sustained.  Case  stands  in  statu  quo  awaiting  decision  from 
Supreme  Court  of  the  United  States  in  the  ease  of  Apalaehlcola  Land  & 
I»ev.  Co.,  et  al.  vs.  \V.  A,  McRae. 

In  the  Circuit  Court,  Leon  Count}/. 
Seaboard  Air  Line  Railway  Co.,  Complainant,  vs.  Ernest  Amos,  Comptroller, 
Defendant. 

This  is  a  suit  seeking  to  enjoin  and  restrain  the  collection  of  certain 
taxes  for  the  year  1925.  Defendant  filed  a  si>ecial  demurrer,  which  demurrer 
was  overruled  and  a  temporary  restraining  order  was  granted,  from  which 
ruling  an  appeal  was  taken  to  the  Supreme  Court,  where  the  case  Is  now 
pending. 
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In  the  Circuit  Court,  Leon  County. 
Seaboard  Air  Line  Railway  Co.,  Complainant,  vs.  Ernest  Amos,  as  Comptroller, 

Defendant 

This  is  a  snlt  brought  for  tbe  purpose  of  seeking  to  enjoin  and  restrain 
the  collection  of  school  district  taxes  for  the  year  1926.  Appearance  for  the 
defendant  was  filed  on  Deeember  3,  1928. 

In  the  Circuit  Court,  Brevard  County. 
Seth  Peterson  et  ux.(  Complafnants,  vs.  8.  G.  Owens  et  al.,  and  Ernest  Amos, 
as  Comptroller,  Defendants. 
"  This  suit  was  brought  to  foreclose  a  certain  mortgage  given  to  secure  four 
promissory  notes  in  ttie  aggregate  sum  of  $16,000.  Appearance  was  filed  on 
behalf  of  Ernest  Amos,  as  Comptroller.  Motion  was  Sled  by  solicitors  for 
complainants  moving  that  said  cause  be  dismissed  as  to  the  defendants  Cocoa 
Bank  &.  Trust  Co.,  and  Ernest  Amos,  as  Comptroller. 

In  the  Circuit  Court,  Polk  County. 
Snell  National  Bank,  a  Corporation,  Complainant,  vs.  J,  P.  Murdaugh.  Tax 

Collector,  Defendant. 
Ernest  Amos,  Comt roller,  Intervening  Defendant, 

This  suit  was  brought  for  the  puri>ose  of  enjoining  the  collection  of  tuxes 
purporting  to  be  assessed  against  the  capital  stock  of  complainant  Tor  tbe 
year  1928,  Application  for  intervention  was  filed  on  hehalf  of  the  Comptroller, 
also  stipulation  of  counsel  agreeing  to  such  intervention,  whereupon  order  was 
entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene  in  said  cause. 
Appearance  for  defendants  will  he  filed  on  January  7,  1920. 

In  the  Circuit  Cowrt,  Escambia  County. 
Southern  Pine  Extract  Company,  Complainant,  vs.  M.  L.  Bell,  as  Clerk  Circuit 

Court,  and  Ernest  Amos,  as  Comptroller,  Defendants. 

This  suit  was  brought  In  an  effort  to  cancel  a  certain  tax  certificate  Issued 
against  certain  property  of  complainant  in  Escambia  County.  Answer  was 
filed  on  behalf  of  the  defendants.  Also  special  demurrer.  Consent  decree 
entered,  taxes  paid  and  suit  dismissed. 

hi  the  Circuit  Court,  Santa  Rosa  County. 
J.  A.  Spencer,  Complainant,  vs.  Ernest  Amos,  Comptroller  et  al.,  Defendant. 
This  suit  was  brought  In  an  effort  to  cancel  certain  tax  certificates  issued 
upon  certain  property  In  Santa  Rosa  county  upon  sale  of  such  property  at  tax 
sale  for  the  non-payment  of  taxes  for  the  years  1912,  1923  and  1924.  Settled 
by  agreement,  and  all  taxes  paid.    Suit  dismissed. 

In  the  Circuit  Court,  Polk  County. 
State   Bank  of   Bartow,   Complainant,  vs.   J,    P.    Murdaugh    Tax   Collector, 

Defendant. 
Ernest  Amos,  Comptroller,  Intervening  Defendant. 

This  suit  was  brought  for  the  purpose  of  enjoining  the  collection  of  taxes 
purported  to  be  assessed  against  the  capital  stock  of  complainant  for  the  year 
1928.  Application  for  Intervention  was  filed  on  behalf  of  the  Comptroller, 
also  stipulation  of  counsel  agreeing  to  such  intervention,  whereupon  order 
was  entered  allowing  Ernest  Amos,  as  Comptroller,  to  intervene.  Appearance 
for  defendants  will  be  filed  on  January  7.  1929. 
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Jn  the  Circuit  Court,  Polk  County. 
State  Bank  of  Haines  City,  Complainant,  vs.  J.  P.  Murdaugh,  Tax  Collector, 
Defendant. 

Ernest  Amos,  Comptroller,  Intervening  Defendant, 

Tins  suit  was  h  ro light  for  the  puriwse  of  enjoining  the  collection  of  taxes 
purported  to  lie  assessed  against  the  capital  stock  of  complainant  for  the  year 
1028.  Application  for  intervention  was  filed  on  behalf  of  the  Comptroller, 
also  stipulation  of  counsel  agreeing  to  such  intervention,  whereupou  order 
was  entered  allowing  Ernest  Amos,  us  Comptroller,  to  intervene.  Appearance 
for  defendants  will  he  filed  on  January  7,  1929. 

/»  the  Circuit  Court,  Dade  County. 

State  of  Florida,  and  John  W.  Martin,  as  Governor,  et  al.,  Complainants,  vs. 

Southern  Drainage  District  et  al„  Defendants, 

This  suit  was  brought  for  the  purpose  of  removing  cloud  from  title  to 
certain  State  school  lands  in  Dade  county,  the  defendants  claiming  and  assert- 
ing an  Interest  In  and  title  to  said  lands  under  and  by  virtue  of  a  final  decree 
of  foreclosure  and  tax  deeds.  Demurrers  on  behalf  of  defendants  were  filed, 
and  overruled,  whereupon  an  appeal  was  taken  to  the  Supreme  Court,  where 
decree  of  lower  court  was  affirmed  on  April  1,  1927. 

fn  the  District  Court  of  the  United  States,  Northern  District  of  Georgia, 

Atlanta  Division. — So,  514. 
State  of  Florida,  and  A.  S.  Wells,  E.  S.  Mathews  and  Mamie  G.  Eaton,  as  and 
Constituting  Florida  Railroad  Commission,  Petitioners,  vs.  United  States 
of  America  and  Interstate  Commerce  Commission,  Defendants. 
This  was  a  proceeding  brought  hy  the  State  of  Florida,  through  the 
Attorney  General,  joined  in  by  tCe  Railroad  Commission  as  a  party  plaintiff, 
to  restrain  the  enforcement  of  an  order  made  hy  the  Interstate  Commerce 
Commission  in  a  ease  known  as  Georgia  Public  Service  Commission  vs.  Atlantic 
Const  Line  Railroad  Company,  146  I.  C.  C.  717,  Docket  No.  183464,  which 
order  of  the  Interstate  Commerce  Commission  if  enforced  would  have  the 
effect  of  anuulling  the  right  of  the  State  of  Florida  to  regulate  intrastate 
rates  on  the  transportation  of  logs  by  rail  over  the  Atlantic  Coast  Line  Rail* 
road  from  points  in  Florida  to  other  points  entirely  within  the  State  of 
Florida,  The  pleadings  alleged  that  the  order  of  the  Interstate  Commerce 
Commission  invalidates  the  sovereign  rights  of  the  State  of  Florida  to  reg- 
ulate its  own  internal  affairs,  and  that  a  sufficient  basis  of  Federal  power  was 
not  shown  on  the  record.  Application  for  a  preliminary  Injunction  was  made, 
and  the  same  is  scheduled  to  be  called  up  for  final  determination  at  New 
Orleans,  Louisiana,  on  January  3,  1929,  before  a  special  statutory  court  of 
three  judges. 

In  the  Circuit  Court,  Leon  County. 
Tampa  &  Gulf  Coast  Railroad  Co.,  Complainant,  vs.  Ernest  Amos,  as  Comp- 
troller, Defendant. 

This  suit  was  brought  In  an  effort  to  enjoin  and  restrain  the  collection  of 
school  df strict  taxes  for  the  year  192fi,  Appearance  for  the  defendant  was 
filed  on  December  3,  192S. 

In  the  Circuit  Court,  Leon  County. 
Tampa  &  Gulf  Coast  Ry.  Co..  Complainant,  vs.   Ernest   Amos,  Comptroller, 
Defendant. 
This  is  a  suit  seeking  to  enjoin  and  restrain  the  collection  of  certain 
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taxes  for  the  year  1925.  Defendant  tiled  a  special  demurrer,  which  demurrer 
was  overruled  and  a  temporary  restraining  order  was  granted,  from  which 
ruling  an  appeal  was  taken  to  the  Supreme  Court,  where  the  case  Is  now 
(tending. 

In  the  Circuit  Court.  Lean  County. 
Tampa   Northern   R.   R.   Co.,   Complainant,   vs.    Ernest    Amos,    Comptroller, 

Defendant. 

This  is  a  suit  seeking  to  enjoin  and  restrain  the  collection  of  certain  taxes 
for  the  year  1925.  Defendant  tiled  a  special  demurrer,  which  demurrer  was 
overruled  and  a  temporary  restraining  order  was  granted,  from  which  ruling 
an  appeal  was  taken  to  the  Supreme  Court,  where  the  <ase  is  now  pending. 

In  the  Circuit  Court,  Leon  County. 
Tauipa  Northern  R.  R.  Co.,  Complainant,  vs.  Ernest  Amos,  as  Comptroller, 

Defendant. 

This  suit  was  brought  in  an  effort  to  enjoin  and  restrain  the  collection  of 
school  district  taxes  for  the  year  1026.  Appearance  for  defendant  was  filed 
on  December  3,  192S. 

In  the  Circuit  Court,  Leon  County. 
Tavares  &  Gulf  Railroad  Co.,  Complainant,  vs.  Ernest  Amos,  as  Comptroller. 

Defendant 

This  suit  was  brought  In  an  effort  to  enjoin  and  restrain  the  collection 
of  school  district  taxes  for  the  year  l!/2tt.  Appearance  for  the  defendant  was 
filed  on  December  3,  192S. 

In  the  Circuit  Court,  Volusia  County. 
Henry  J.  Titus,  Complainant,  vs.  Ernest  Amos  et  a).,  Defendants. 

This  is  a  suit  brought  for  the  purpose  of  enjoining  and  rest ratnlug  the 
collection  of  taxes  from  the  Daytona  and  New  Smyrna  Inlet  District  for  the 
year  1927,  as  provided  In  Chapter  11791,  Acts  of  1887, 

In  the  Circuit  Court,  Leo*  County. 
Y.  L.  Watson,  Complainant  vs.  Ernest  Amos,  as  Comptroller.  Defendant 

A  petition  was  filed  In  this  case  praying  that  defendant  be  perpetuatly 
enjoined  and  restrained  from  Issuing  warrants  as  therein  named  on  the 
Treasurer  in  payment  of  certain  amounts  provided  for  in  Chapter  11906,  Acts 
of  1927.  Demurrer  to  bill  was  filed,  and  temporary  restraining  order  granted 
October  12,  1927,  whereupon  said  case  was  ap|tealed  to  the  Supreme  Cuurt, 
where  the  act  In  question  was  held  unconstitutional. 

In  the  Circuit  Court,  Leon  County. 
J.  N.  Willis  et  at.  Complainants,  vs.  F.  A.  Hathaway,  Chairman  State  Road 

Department,  et  at,  Defendants. 

This  suit  was  brought  by  the  tax  payers  of  Levy  county  to  enjoin  the 
execution  of  a  certain  contract  for  the  construction  of  part  of  Road  No.  19. 
Levy  county,  and  to  enjoin  the  Comptroller  from  Issuing  warrants  in  payment 
therefor,  and  to  enjoin  the  Treasurer  from  paying  out  any  money  on  such 
warrants.  Injunction  deiied  by  circuit  court,  and  case  appealed  to  the  Su- 
preme Court,  where  order  of  the  circuit  court  was  affirmed  on  March  2H,  1!i2S. 
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COMMON  LAW 

in  County  Judge's  Court,  Leon  County. 
Ernest  Amos,  as  Comptroller,  Plaintiff,  vs.  Albert  Turulpseed,  Defendant. 

Tills  is  an  action  brought  to  foreclose  a  statutory  lieu  as  provided  by 
Section  3  of  Chapter  10183,  Acts  of  1925.    Suit  pending  on  demurrer  to  pleas. 

In  the  Count}/  Court,  littlxhorouoh  County. 
Barrack  Publishing  Co.,  Plaintiff,  vs.  Fred  Sloan,  doing  business  as  Sloan 

Fruit  Co.,  Defendant. 
State  Bank  of  Webster,  through  Ernest  Amos,  as  Comptroller,  and  John  F. 

Hays,  Receiver,  Garnishees. 

This  suit  was  brought  in  an  effort  to  collect  certaiu  funds  claimed  to  be 
due  by  the  Sloan  Fruit  Company  to  Barrack  Publishing  Company.  Answer 
of  the  Comptroller  was  filed  on  February  7,  1028. 

In  the  Civil  Court  of  Record,  Dade  County. 
James  R.  Cooper,   Individually  and  as  Trustee,   Plaintiff,    vs.   The   Southern 

Bank  &  Trust  Company,  and  Ernest  Amos,  as  Comptroller,  Defendanls. 

A  declaration  was  filed  in  this  case  wherein  it  was  alleged  that  the 
Southern  Bank  &  Trust  Company  neglected  and  refused  to  pay  certain  checks 
given  by  plaintiff  and  that  said  checks  were  returned  unpaid  at  a  time  when 
there  was  on  deposit  to  the  credit  of  the  plaintiff,  In  said  hank,  an  amount 
sufficient  to  pay  said  checks;  also  that  deposits  by  checks  were  made  and 
credited  to  the  account  of  plaintiff  by  said  bank  when  said  hank  was  in  an 
insolvent  condition,  but  that  it  wrongfully  neglected  to  disclose  its  insolvency 
to  the  plaintiff,  and  was  forced  to  close  its  doors ;  that  the  said  checks  given 
for  deposit  by  the  plaintiff  were  collected  thereafter  and  that  by  reason  of 
the  same  the  checks  nor  the  proceeds  derived  therefrom  did  not  become  the 
property  of  the  said  Southern  Bauk  &  Trust  Company,  wherefore  plaintiff 
brings  this  suit  and  claims  $2500.  Appearance  was  filed  for  the  Comptroller, 
also  demurrer  to  the  declaration,  which  demurrer  was  sustained,  and  plain- 
tiff allowed  additional  time  within  which  to  file  an  amendment  to  his  decla- 
ration. 

In  the  Ruvreme  Court  of  Florida. 
L.  M.  Hlers.  Sheriff,  riaintiff  in  Error,  vs.  Siwncer  Mitchell,  Defendant  in 

Error. 

This  case  was  appealed  from  the  Circuit  Court  of  Hillsborough  County, 
and  involved  the  constitutionality  of  House  Bill  No.  1053,  now  Chapter  12410, 
Acts  of  1927.  and  known  as  the  Tire  and  Tube  Tax  Law.  The  Judgment  of 
the  lower  court  was  reversed  on  February  22,  1027,  whereby  the  law  was  held 
constitutional. 

In  the  Circuit  Court,  Alachua  County, 
King  Lumber  Co.,  Plaintiff,  vs.  State  Board  of  Control,  Defendant. 

This  is  a  suit  brought  to  recover  a  balance  alleged  to  he  due  by  the 
defendant  to  plaintiff  on  account  of  a  contract  for  the  construction  of  a 
building  by  plaintiff  for  defendant  on  the  grounds  of  the  University  of  Florida 
at  Gainesville.  Demurrer  to  plaintiffs  replication  was  overruled,  and  case 
appealed  to  Supreme  Court,  where  pending. 

In  the  Supreme  Court  of  Florida. 
State  of  Florida,  Plaintiff  in  Error,  vs.  Clarence  Sullivan,  Defendant  In  Error. 
This  case  was  appealed  from  the  Circuit  Court  of  Hillsborough  County, 
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wherein  It  waB  held  that  Chapter  11075,  Acts  of  1927,  known  a*  the  Court  of 
Crimes  Law,  was  held  unconstitutional.  Judgment  Circuit  Court  reversed 
and  petitioner  ordered  remanded. 

/«  the  Circuit  Court,  Leon  County. 
Park  Trammell  et  al.,  as  the  Board  of  Commissioners  of  Slate  Institutions, 
Plalntlffa,  vs.  DeLeon  Naval  Stores  Company,  a  Corporation,  et  nl..  De- 
fendants. 

This  is  a  suit  brought  against  the  DeLeon  Naval  Stores  Company,  a  cor- 
poration, lessee  of  State  prisoners,  and  its  bondsmen  for  a  balance  due  by  It 
on  account  of  its  contract  with  the  Board  of  Commissioners  of  State  Institu- 
tions for  the  lease  of  such  prisoners.  The  amount  due  was  ¥6.000.74.  The 
executors  of  the  estate  of  J.  B.  Conrad,  deceased,  have  paid  to  the  Board  the 
sum  of  f2.000.00,  the  amount  of  the  obligation  of  this  decedent  on  the  bond. 
The  case  is  still  pending  before  the  Court. 

in  the  Circuit  Court,  Liberty  County. 
A.  H.  Wolyn,   Plaintiff,   vs.  Apalacuicota  Northern   Railroad  Co,  et  al.,  De- 
fendants. 

This  is  a  suit  brought  to  recover  damages  alleged  to  have  been  sustained 
by  failure  of  defendants  to  place  tars  for  the  shipment  of  certain  Japanese 
seed  cane  of  the  value  of  $1,(594,59.  with  Interest  from  April  1,  1921,  and  $11,- 
200.00  with  interest  from  April  1.  1922.  Pending  on  demurrer  to  amended 
declaration. 

MANDAMUS 

In  the  Supreme  Court  of  Florida. 
State  ex  rel.  Krnest  Amos,  as  Comptroller,  Relator,  vs.  Paul  D.  Barns,  as 

Judge,  etc..  et  al..  Respondents. 

Petition  was  Bled  iu  this  case  praying  for  an  alternative  writ  of  prohibi- 
tion to  be  Issued,  prohibiting  further  action  in  a  certain  mandamus  proceed- 
ing in  the  Circuit  Court,  Dade  county,  against  Ernest  Amos,  as  Comptroller. 
wherein  it  was  sought  to  have  said  Com pt roller  appoint  a  receiver  for  the 
Bank  of  Homestead.  Said  writ  issued  M  October  31,  1927,  and  said  judge 
cited  to  show  cause  why  said  writ  should  not  issue.  On  December  1,  1027. 
the  Court  ordered  that  the  rule  theretofore  issued  be  made  absolute. 

/»  the  tfupreftie  Court  of  Florida. 
The  State  ex  rel.  Ernest  Amos,  Comptroller,  Relator,  vs.  C.  K.  Chllllngwortb, 

Judge  of  tlie  Fifteenth  Judicial  Circuit  of  Florida,  Resj»ondent. 

A  petition  for  writ  of  mandamus  was  filed  in  this  case  praying  that  the 
defendant  tie  commanded  forthwith  to  take  jurisdiction  of  the  petition  of 
relator  for  confirmation  of  his  actions  in  ascertaining  that  Farmers  Rank  & 
Trust  Company  was  insolvent  and  In  appointing  the  said  First  American  Bank 
&  Trust  Company  as  receiver  of  said  Farmers  Rank  &  Trust  Company,  The 
petition  was  denied  without  prejudice. 

In  the  Circuit  Court,  Dade  County. 
State  ex  rel.   Ernest  Amos.   Comptroller,   Relator,   vs.    Simon    Swig   and    Ben 

Franklin  Savings  Institution.  Inc..  Respondent. 

Petition  was  filed  in  this  case  asking  for  an  alternative  writ  of  mandamus 
wherein  it  was  prayed  that  a  time  be  set  by  the  Court  to  grand  and  give  to 
each  and  every  bank  examiner  of  the  State  of  Florida  access  to  all  the  books. 
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papers,  records,  securities  and  assets  of  all  kinds  of  snid  respondent,  etc. 
Alternative  writ  of  mandamus  issued.  Stipulation  entered  into  between  all 
parties  whereby  suit  was  settled. 

In  the  Circuit  Court,  Leon  County. 
State  of  Florida  ex  rel.  W.  H.  Cox,  Relator,  vs.  Ernest  Amos,  as  Comptroller, 

Respondent. 

This  was  a  case  brought  by  the  relator  seeking  mandamus  to  compel 
respondent  to  pay  out  of  the  1921  appropriation  for  the  State  Board  of  Health 
a  balance  or  balances  claimed  to  be  due  said  relator  for  traveling  expenses. 
etc.  An  alternative  writ  of  mandamus  was  issued,  and  motion  made  ly 
respondent  to  quash  the  writ.     No  action  taken  by  Court. 

In  the  Supreme  Court  o/ "Florida. 
State  ex  rel.  Cudahy  Packing  Company,  Relator,  vs.  H.  Clay  Crawford,  Sec- 
retary of  State,  Respondent. 

Petition  for  alternative  writ  of  mandamus  was  filed  in  this  case  praying 
that  respondent  he  commanded  to  file  a  cert i  lied  copy  of  an  amendment  to  the 
charter  of  relator  as  tendered  and  to  issue  thereon  a  certificate.  Alternative 
writ  issued.    Respondent  filed  motion  to  quash  said  writ.    Case  still  pending. 

In  the  Circuit  Court.  Dade  Count}/. 
State  ex  rel.  R.  H.  Graham  et  al„  Relators,  vs.  Ernest  Amos,  as  Comptroller. 

Respondent. 

A  petition  was  filed  in  this  case  asking  for  an  alternative  writ  of  man- 
damus, wherein  it  was  prayed  that  the  respondent  be  required  to  appoint  a 
receiver  for  the  Bank  of  Homestead,  Florida.  Alternative  writ  issued.  Mo- 
tion to  dismiss  said  writ  was  filed  and  order  overruling  said  motion  to  quash 
was  made  on  October  27,  giving  respondent  until  November  7th  to  answer, 
to  which  ruling  respondent  applied  for  and  procured  from  the  Supreme  Court 
a  rule  nisi  to  the  Circuit  Court  to  show  cause  why  writ  of  prohibition  should 
not  be  issued,  which  said  rule  was  on  December  1,  1928,  made  absolute. 

/n  Hie  Circuit  Court,  Leon  County. 
State  ex  rel.  Eugene  Hawkins,  Relator,  vs.  Ernest  Amos,  Comptroller,  Re- 
spondent. 

A  petition  in  mandamus  was  filed  In  this  case  wherein  it  was  prayed  that 
by  order  of  this  Court  the  respondent  be  required  to  draw  a  warrant  upon 
the  Treasurer  of  the  State  of  Florida,  payable  to  relator  in  the  sum  of  $40.00 
for  each  month  from  June  6,  1927,  in  the  same  manner  as  the  Confederate 
pensioners  of  the  State  of  Florida  are  paid  and  that  said  warrant  each  month 
be  delivered  to  relator.  Alternative  writ  of  mandamus  issued.  A  motion  to 
quash  was  filed  in  behalf  of  respondent,  also  answer.  Upon  hearing  the  Court 
ordered  that  the  motion  for  a  peremptory  writ  of  mandamus  be  overruled 
and  denied,  from  which  ruling  the  ease  was  appealed  to  the  Supreme  Court, 
where  answer  and  brief  were  filed  on  behalf  of  the  Comptroller. 

In  the  Circuit  Court,  Leon  County. 
State  ex  rel.  Highlands  County,  etc.,  et  al„  Relators,  vs.  Ernest  Amos,  as 
Comptroller,  Respondent. 
Petition  for  alternative  write  of  mandamus  was  filed  to  this  case,  wherein 


BIENNIAL   REPORT   OF   TKE   ATTORNEY   GENERAL  43 

tt  was  prayed  that  the  counties  of  Highlands,  DeSoto,  Hernando,  Martin. 
Okeechobee  and  Polk  shall  have  apportioned  Its  proportion  of  the  assessment 
made  and  entered  by  the  Comptroller,  Treasurer  and  Attorney  General  on  the 
2lst  day  of  April,  1927,  upon  the  roll  in  stock,  appurtenance  and  personal  prop- 
erty subject  to  taxation  of  the  Seaboard  Air  Line  Hallway  Company,  as 
returned  by  it  as  of  January  1,  1927.  Alternative  writ  of  mandamus  issued, 
and  respondent's  return  was  filed  on  the  29th  day  of  August,  1927. 

J»  the  Supreme  Court  of  Florida. 
State  ex  rel.  Islands,  Incorporated,  Plaintiff,  vs.  Nathan  Mayo,  as  Commis- 
sioner of  Agriculture,  Defendant. 

A  petition  in  mandamus  was  filed  in  this  case  wherein  it  was  shown  [hat 
plaintiff  made  an  offer  to  the  Trustees  of  the  Internal  Improvement  Fund  for 
a  certain  piece  of  property  in  Palm  Beach  county,  said  offer  being  made  on 
certain  conditions,  and  was  for  the  total- sum  of  $4,437.50;  that  a  deed  to  said 
l>ro|>erty  was  duly  executed  and  signed  hut  that  the  seal  of  the  Commissioner 
of  Agriculture  was  not  placed  upon  said  deed  by  the  defendant;  said  petition 
[itayhtg  that  a  writ  of  mandamus  be  Issued  requiring  this  defendant  as  Com- 
missioner of  Agriculture,  and  as  keeper  of  the  Seal  of  the  Department  of 
Agriculture  of  the  State,  to  affix  the  seal  of  the  said  Department  to  the  said 
deed  forthwith,  and  also  commanding  said  defendant  after  the  affixing  of  the 
seal  as  aforesaid  to  deliver  said  deed  to  plaintiff.  Alternative  writ  Issued. 
Answer  and  brief  were  filed  on  behalf  of  defendant,  and  oral  argument  was 
had  on  November  27,  1928.    Alternative  writ  quashed  December  22.  192S. 

In  the  Circuit  Court,  Leon  Count]/, 
State  ex  rel.  Manatee  County  Building  &  Loan  Association,  Complalnaut,  vs. 

H.  Clay  Crawford,  Secretary  of  State,  Defendant. 

This  is  a  suit  wherein  complainant  prays  that  writ  of  mandamus  be 
granted,  commanding  and  requiring  defendant  to  Immediately  file  in  his  office 
a  certified  copy  of  resolution  increasing  the  capital  stock  of  complainant,  and 
to  duly  certify  to  copy  thereof  to  lie  filed  in  office  of  the  Clerk  of  ttie  Circuit 
Court  of  Manatee  County,  Florida. 

In  the  Circuit  Court,  A lachua  County. 
State  ex  rel.  E.  C.  F.  Sanchez  and  Mabel  A.  B.  Sanchez,  Complainants,  vs. 

8.  H.  Wienges,  Clerk  Circuit  Court,  Defendant. 

The  complainant  filed  a  bill  for  a  writ  of  mandamus  to  issue  to  cause  the 
appellee  to  permit  the  redemption  of  certain  tax  certificates,  alleging  that  such 
redemption  was  authorized  by  Chapter  7372,  Laws  of  1917,  The  defendant 
filed  a  demurrer  to  the  bill,  and  the  case  Is  now  pending.    Case  jiapers  lust. 

In  the  Circuit  Court,  Leon  County, 
State  ex   rel.   Iluth   Saudlin,  a   Minor,    by    Wm.   Hodges,   her   Next    Friend, 

Relator,  vs.  State  Board  of  Education,  Respondent. 

Petition  for  writ  of  mandamus  was  filed  In  this  case  praying  that  relator 
lie  awarded  a  scholarship  to  the  Florida  State  College  for  Women  for  the 
year  1024  from  Hamilton  county,  in  accordance  with  Chapter  9134,  Acts  of 
1923,  Laws  of  Florida.  Alternative  writ  issued.  Motion  to  quash  alternative 
writ  was  filed  by  respondent  upon  which  motion  suit  is  now  peuding. 
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In  the  Supreme  Court  of  Florida. 
State  ex  rel.  John  S.  Taylor,  Relator,  vs.  II.  Clay  Crawford,  as  Secretary  of 

State,  etc.,  Respondent. 

Relator  filed  his  petition  herein  praying  that  a  writ  of  mandamus  do 
issue  commanding  the  respondent  to  accept  the  filing  fee  of  relator  In  order 
that  relator  might  become  a  qualified  candidate  for  the  nomination  for  the 
office  of  Governor  of  the  State  of  Florida.     Peremptory  writ  issued. 

In  the  Supreme  Court  of  Florida. 
State  ex  rel.  Ellis  Wood  worth,  Relator,  vs.  Ernest  Amos,  Comptroller,  Re- 
spondent, 

This  is  a  suit  wherein  relator  prays  that  a  writ  of  mandamus  be  grafted, 
commanding  and  requiring  respondent  to  pay  to  him  as  an  Inspector  in  the 
Bureau  of  Inspection  in  the  Department  of  Agriculture  of  the  State  of  Florida 
salary  for  the  months  of  February,  March.  April,  May  and  from  June  1st  to 
June  24th,  1928.  Alternative  writ  issued.  Answer,  motion  to  quash  and  briefs 
were  filed.  The  Court  on  December  5,  1928,  ordered  that  said  alternative  writ 
heretofore  issued  be  quashed.  Petition  for  rehearing  Bled  and  rehearing 
granted  December  18th,  1928. 

In   the  Supreme  Court  of  Florida. 
State  ex  rel.  Pittsburg  Plate  Class  Company,  a  Corporation,  Relator,  vs.  H. 

Clay  Crawford,  Secretary  of  State  of  the  State  of  Florida.  Respondent. 

Petition  was  filed  in  this  case  asking  for  an  alternative  writ  of  man- 
damus, wherein  it  was  prayed  that  resjiondent  be  commanded  to  file  a  certified 
copy  of  an  amendment  to  the  charter  of  relator  as  tendered,  and  to  issue 
thereon  a  certificate.  Alternative  writ  issued,  wherein  respondent  was  com- 
manded to  file  said  amendment  to  said  charter  of  relator  and  to  issue  thereon 
a  certificate,  which  was  done  by  respondent  and  ease  closed. 

IN  BANKRUPTCY 

In  tke  I'nitcd  States  District  Court.  Southern  District  of  Florida. 
Anna  E.  Curtis  et  al..   Petitioners,   vs.    Dade  County   Security  Company,   a 

Florida  Corporation.  Defendants. 

A  petition  was  filed  in  this  case  seeking  to  have  the  Dade  County  Security 
Company  adjudged  a  bankrupt.  A  petition  for  intervention  was  filed  by 
Ernest  Amos.  Comptroller,  and  an  order  entered  allowing  such  intervention. 
There  was  also  a  petition  for  intervention  and  motion  to  dismiss  filed  by 
Equitable  Trust  Company  of  New  York,  and  an  order  entered  allowing  such 
intervention.  A  motion  was  filed  hy  Dade  County  Security  Company  to  dismiss 
the  involuntary  petition.  There  was  an  order  dismissing  the  petition  on 
February  S,  1028,  from  which  order  an  appeal  was  taken  to  the  United  States 
Circuit  Court  of  Appeals,  Fifth  Circuit. 

In  the  United.  States  District  Court,  Northern  District  of  Florida. 
In  re:  Chlpley  Packing  Company,  a  Bankrupt. 

The  trustee  of  the  estate  of  the  above  bankrupt  filed  written  objections  to 
the  full  allowance  of  the  claim  of  the  State  of  Florida  and  the  County  of 
Washington  for  taxes  against  assets  of  said  estate.  Answer  to  objections 
were  filed.  Agreement  entered  whereby  matter  was  settled  upon  payment  of 
taxes  on  fifty  per  cent  basis.    Matter  closed. 
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In  the  Supreme  Court  of  the  United  State* — October  Term,  1928 — No.  3»3. 
John  O.  Rouse,  Executor  of  William  C.  Bouse,  Petitioner,  vs.  United  States, 

Respondent. 

The  petitioner  herein  tiled  in  the  Supreme  Court  of  the  United  States 
a  petition  for  a  writ  of  certiorari  to  the  Court  of  Claims — the  petitioner  con- 
tending that  the  estate  tax  of  1924  was  unconstitutional  to  the  extent  of  25 
percent— that  is,  the  excess  over  the  amount  uniformly  collected  from  all  the 
States.  The  Attorney  General  of  Florida,  upon  leave  of  Court  granted  Octo- 
ber 1,  192N,  tiled  brief  on  behalf  of  the  State  of  Florida,  as  amUut  curiae. 
On  October  22,  1928,  the  Court  denied  said  petition  for  certiorari.  The  pur- 
pose of  this  case  was  to  have  declared  unconstitutional  the  rebate  provision 
of  the  inheritance  tax  law  which  has  the  effect  of  invalidating  the  provision 
of  Article  IX  of  the  Constitution  of  Florida  whicb  provides  that  no  Inheritance 
tax  shall  be  levied  in  this  State.  The  effect  of  the  decision  Is  to  uphold  the 
constitutionality  of  the  law  which  was  attacked. 

QUO  WARRANTO. 

Authority  was  granted  by  the  Attorney   General   to  the  parties  whose 
names  appear  below  to  institute  proceedings  in  quo  warranto.     A  statement 
of  the  purpose  of  the  suit  is  stated  in  each  case. 
Leonard  B.  Newman,  Esq.,  TitUBville,  Fla.     January  3,  1927. 

This  suit  was  brought  for  the  purpose  of  testing  the  right  of  one  J.  B. 
Brewer  to  hold  the  office  of  chief  of  police  of  the  City  of  Titusville. 
Hon.  R.'s.  Field,  Orlando,  Fla.    January  10,  1927. 

This  was  a  suit  brought  to  test  the  right  of  certain  parties  to  hold  the 
ofttces  of  marshal,  tax  collector  and  tax  assessor  and  treasurer  of  the  Town 
of  Bithlo,  Orange  County,  Florida. 
Messrs.  Tedder  &  Sellers,  Fort  Lauderdale,  Fla.     January  10,  1927. 

This  proceeding  was  .  Instituted  in  Broward  county  for  the  purpose  of 
testing  the  right  of  one  J.  S.  Stephens  to  hold  the  office  of  town  clerk  and 
tax  assessor  of  the  Tow-n  of  Deerfleld. 
W.  A.  Shepard,  Jr.,  Esq.,  Fort  Myers,  Fla.    January  29,  1927. 

This  proceeding  was  brought  for  the  purpose  of  cancelling  a  ferry  fran- 
chise granted  by  the  Board  of  County  Commissioners  of  Lee  county  in  the  yenr 
1925,  the  holders  of  said  franchise  having  failed  to  give  the  service  agreed 
upon. 
Messrs.    Brandon,    Gage,    Hancock    &    Folhlll,    Clearwater,    Fla.      February 

11,  1927. 

This  was  an  action  brought  to  test  the  validity  of  an  act  of  the  Legis- 
lature extending  the  limits  of  the  Town  of  Largo. 
Messrs.  Dame  &  Bogers,  Fort  Fierce,  Fla.     March  14,  1927. 

This  suit  was  brought  for  the  purpose  of  testing  the  right  of  the  City  of 
Stnart  to   exercise   corporate   functions  upon    certain    territory   within    the 
city  limits. 
Messrs.  MacFarlane,   Pettlngill,  McFarlane  &  Fowler,  Tampa,   Fla.     March 

24,  1927. 

This  suit  was  brought  for  the  purpose  of  testing  the  validity  of  Chapter 
10394,  Acts  of  1925,  entitled  "An  Act  to  extend  the  territorial  limits  of  the 
City  of  Clearwater,  Florida,  and  to  provide  for  the  taxation  of  the  annexed 
territory." 
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MeKinuey  Barton,  Esq.,  Tampa,  Fla.     March  24,  1927, 

This  suit  was  brought  for  the  purpose  of  determining  by  what  authority 
the  City  of  St.  Petersburg  claims  to  have  and  exercise  jurisdiction  over  cer- 
tain property  in  Pinellas  county, 

Messrs.  Malone  &  Ellis.  Punta  Gorda,  Fla.    April  4,  1927. 

This  suit  was  brought  for  the  purpose  of  test  lug  the  corporate  powers  of 
the  Town  of  Cleveland,  Charlotte  county. 

Messrs.  Leitner  &  Leitner,  Arcadia,  Fla.     April  23,  1927. 

This  suit  was  brought  for  the  purpose  of  testing  the  constitutionality 
of  Section  10320,  Acts  of  1925,  incorporating  the  Town  of  Avon  Park,  Florida. 

Messrs.  Watson,  Fasco  &  Brown,  Pensaeola,  Fla.    May  18,  1927. 

This  Is  an  action  brought  to  enjoin  and  restrain  Eward  W.  Peake  and 
Bertha  E.  Peake  from  asserting  title  to  or  claiming  right  to  occupy  any  por- 
tion of  key  lots  21,  24,  25,  28  and  29,  block  35,  City  of  Pensaeola,  except 
a  parcel  15  feet  by  34  feet  10  inches,  etc. 

Murray  Sams,  Esq.,  DeLaiid,  Fla.     June  15,  1927. 

This  suit  waa  brought  for  the  purpose  of  testing  the  right  of  one  W.  E. 
Swoope  to  bold  the  office  of  city  commissioner  of  the  City  of  New  Smyrna. 
Volusia  county. 

Mr.  R.  Don  McLeod,  Jr.,  Apalachkola,  Fla.    June  18.  1927. 

This  suit  was  brought  for  the  purpose  of  revoking  a  franchise  given 
by  the  county  commissioners  of  Franklin  county,  to  Paquette,  et  at.,  to  buitd 
a  toll  bridge  across  the  Apalaehieola  river  and  East  bay,  such  franchise 
being  authorized  by  the  1925  Legislature. 

Fred  H.  Davis,  Attorney  General.     June  27,  1927. 

This  suit  was  brought  to  test  an  act  passed  at  the  1927  session  of  the 
Legislature,  known  as  the  court  of  crimes  law. 

Messrs.  Mabry,  Keaves  &  Carlton,  Tampa,  Fla.    June  28,  1927. 

This  suit  was  brought  to  test  the  constitutionality  of  Chapter  10207,  Acts 
of  1925,  as  amended  by  Senate  Bill  No.  113,   Acts  of  1927,  known  as  the 

plumbing  act. 

Messrs.  Botts.  Davis,  Davis  &  Field,  Miami,  Fla.    July  11,  1927. 

This  is  a  suit  brought  for  the  purpose  of  testing  the  right  of  certain  of- 
ficials of  the  City  of  Hollywood  to  exercise  certain  duties,  etc. 

MJessrs.  Leitner  &  Leitner,  Arcadia,  Fla.    August  3,  1927. 

This  suit  was  brought  for  the  purpose  of  testing  the  right  of  the  board 
of  supervisors  of  Charlotte  Improvement  District  No.  2,  to  hold  office  and 
exercise  the  rights  and  powers  granted  under  Chapter  11873,  Special  Laws 
of  1927, 

W.  D.  Bell,  Esq.,  Arcadia,  Fla.    August  26,  1927. 

This  is  a  suit  brought  for  the  purpose  of  testing  the  right  of  certain  of- 
ficials of  the  Town  of  Lake  Placid,  Highlands  county,  to  hold  office  and 
exercise  the  rights  and  powers  thereof  under  and  by  virtue  of  an  election 
held  in  said  town. 

Hon.  J.  E,  Dean,  St.  Petersburg,  Fla,     August  27,  1927. 

This  was  a  suit  brought  for  the  purpose  of  testing  the  right  of  the  com- 
missioners of  the  Town  of  Pass-a-Grille  to  hold  office. 
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John  T,  G.  Crawford,  Esq..  Jacksonville,   Fla.     September  ft.  1927. 

Tli is  suit  was  brought  for  the  purpose  of  testing  the  validity  of  Hodm 
Bill  No,  248,  known  as  the  "Connor's  Highway  Bill,"  said  hill  baring  been  in- 
troduced and  passed  at  the  1927  session  of  the  Legislature. 
Messrs.  Stuart  &  Stuart,  Deljiiiri,  Fin.     September  IS.  1927. 

This  was  a  proceeding  brought  to  test  the  authority  of  one  Ear)  W. 
Brown  to  bold  tbe  office  of  mayor  and  city  commissioner  of  the  City  of 
DeLand,  Volusia  county. 

Messrs,  Stuart  &  Stuart,  DeLand,  Fla.     September  15.  1927. 

This  was  a  proceeding  brought  to  test  tbe  authority  of  one  C.  L.  Heath 
to  bold  the  office  of  city  commissioner  of  the  City  of  I  teLuud.  Volusia  county. 
Messrs.  Stuart  A  Stuart,  DeLand.  Fla.     September  1.",.  1927. 

This  was  a  proceeding  brought  to  test  the  authority  of  one  [I.  I,  Larmon 
to  hold  tbe  office  of  city  commissioner  of  the  City  of  DeLand.  Volusia  County. 
Hon.  A.  T.  Stuart  Tampa,  Fla.     September  21,  1927. 

This  Is  a  proceeding  brought  for  tbe  purpose  of  testing  the  right  of  the 
Live  Stock  Sanitary  Board  to  make  appointment  of  Suite  Veterinarian, 
Hon,  Mitchell  D.  Price,  Miami,  Fla.     October  20,  1927 

This  was  a  suit  brought  for  tbe  purpose  of  testing  tbe  right  of  tbe  Town 
of  Fulford  to  exercise  jurisdiction  over  certain  additional  territory  recently 
taken  In  by  said  town  by  a  special  act  of  tbe  legislature. 
Messrs.  Clyde  Atkinson  and  Robert  Parker,  Tallahassee.  Fla.   October.  1927. 

This  suit  w-as  brought  for  I  he  purpose  of  testing  a  certain  election  held 
on  the  7th  day  of  October.  1927,  In  Special  Tax  District  No.  K.  Wh  kill  In  county. 
Messrs.  McCune,  Casey,  Hutusen  &  Fleming.  Fort  Lauderdale.  Fin,     Novem- 
ber 8,  1927. 

This  suit  was  brought  for  the  purpose  of  ousting  from  office  n  newly 
elected  councilman  of  the  Town  of   Deertletd. 
Mr.  EL  B.  Fredrick,  Daytonu  Beach,  Fla.     November  19.   1927. 

This  suit  was  brought  for  the  purpose  of  testing  the  right  of  one  H 
Casper  Silvers  to  hold  the  office  of  city  commissioner  of  the  City  of  New 
Smyrna,  Volusia  county. 
Murray  Sams,  Esq..  DeLand,  Fla.    March  21.  1928. 

This  suit  was  brought  for  the  purpose  of  testing  an  act  passed  at  tbe 
1927   session    of   Legislature    authorising    tbe   county   commissioners   to   bny 
certain  property  for  courthouse  purposes. 
Hon.  H.  V.  McClellan.  Blountetown.  Fla.     March  27,  1928. 

This  suit  was  brought  for  the  purpose  of  testing  a  certain  election  held 
In  the  Town  of  Wewahltchka,  Fla. 
Messrs.  Oakley  A  Cade,   Lakeland,   Fla.     April  9.  1928. 

This  suit  was  brought  for  the  purpose  of  testing  the  right  of  one  D.  W. 
Thorpe.  Jr.,  to  hold  the  office  of  city  manager  of  the  City  of  Auburndate,  Fin. 
Hon.  J.  A.   Scarlett,   State  Attorney.   DeLand,  Fla.     April   14.   1628. 

This  was  a  proceeding  brought  to  test  the  authority  of  three  city  com- 
missioners of  the  City  of  DeLand  to  hold  office. 
Hon.  William  Fisher.  Pensaeola,  Fla.     June  19.  1928 

This  was  an  action  brought  seekfng  to  enforce  the  provisions  of  the 
statutes  of  Florida,  prohibiting  the  formation  of  combinations  or  trusts  for 
the  purpose  of  controlling  prices  of  gasoline. 
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Hon.  C.  L.  Waller,  Tallahassee,  Fla.     June  2T,  192S. 

This  action  was  brought  for  the  purpose  of  ascertaining  by  what  war- 
rant one  \V.  L.  Clark  claimed  to  hold  out  and  exercise  the  title,  office, 
privilege,  itowers  and  franchises  of  nominee  of  the  Democratic  party  of 
Leon  county  for  the  office  of  tax  assessor  of  said  county. 

Hon.  L.  B.  McGregor,  Tampa,  Flft.    June  30,  1928. 

This  suit  was  brought  for  the  purpose  of  testing  the  validity  of  election 
in  Hillsborough  county  for  the  nomination  of  county  commissioners. 

Hon.  William  Fisher,  Pensaeola,  Fla.     July  18.  1928. 

This  suit  was  brought  for  the  purpose  of  testing  the  right  of  a  certain 
newly  appointed  pilot  to  hold  office. 
Messrs.  Carlton  &  Owens,  Tampa,   Fia.     August  2,  1928. 

This  suit  was  brought  for  the  purpose  of  testing  the  nomination  of  one 
J.  H.  Young  for  office  of  county  commissioner  in  District  No.  5,  Manatee 
county. 
Hon.  W.  Kenneth  Barnes,  Dade  City,  Fla.     August  15,  1928. 

Suit  to  test  right  of  I.  W.  Smith  to  exercise  rights,  privileges,  etc.,  of 
nominee  of  Democratic  party  for  tax  collector,  Pasco  County.  Florida. 

Judge  Isaac  A.  Stewart.  DeLand,  Fla.     AuguBt  13.  1928. 

This  suit  was  brought  in  an  effort  to  oust  the  port  commissioners  of 
the  Daytona-New   Smyrna   Inlet   Corporation,    Volusia   county. 

Hon.  Francis  P.  Whitehair.  DeLand,  Florida.     September  17,  1928. 

This  suit  was  brought  to  test  the  right  of  one  George  W,  Abbott  to  hold 
the  office  of  city  commissioner  of  the  City  of  New  Smyrna,  Yoiusia  county. 

Mx.  Philip  C.  Gorman,  Leesburg,  Fla.    September  19,  1928. 

This  is  a  suit  brought  to  test  the  right  of  Minnie  E.  Casson  to  hold  the 
office  of  school  trustee  of  Special  Tax  School  District  No.  23  of  Fruitland 
Park,  Lake  county. 
Carl  F.  Grossley,  Esq.,  Oeala,  Fla.    October  5,  1928. 

This  was  an  action  to  test  the  corporate  existence  of  Fort  McCoy  Spe- 
cial Tax  School  District  No.  34  as  extended. 

Mr.  John  M.  Coe,  Pensaeola,  Fla.    October  14,  1927. 

This  is  a  suit  wherein  authority  was  given  to  file  a  petition  praying 
that  alternative  writ  of  mandamus  issue  out  of  the  Circuit  Court  of  Jack- 
son county  directed  to  D.  H  Oswald,  county  judge,  directing  and  command- 
ing him  forthwith  to  issue  his  warrant  for  the  arrest  of  a  certain  party  as 
required  by  iaw,  upon  the  charge  of  taking  and  attempting  to  take  certain 
fresh  water  fish  from  the  fresh  waters  of  Jackson  county,  contrary  to  the 
provisions  of  Chapter  11828, 

Mr.  R.  S.  Field,  Orlando.  Fla.    October  29,  1928. 

This  was  an  action  brought  to  test  the  right  of  W.  P.  Chapman  as  city 
councilman  of  the  City  of  Orlo  Vista  to  exercise  certain  rights  under  and 
by  virtue  of  an  act  of  incorporation  passed  by  the  Legislature  of  the  State 
of  Florida  in  1927. 

Mr.  Alfred  P.  Marshall,  Clearwater,  Fla.     October  29,  1928. 

This  was  an  action  brought  to  test  the  validity  of  certain  special  acts 
passed  at  the  1927  session  of  the  Legislature  wherein  certain  territory  was 
annexed  to  and  made  a  part  of  the  City  of  Bowling  Green. 


IX. 

TABULATED  REPORT  OF  CRIMINAL  OASES 

Handled  by  the  Attorney  General  in  Which  Opinions  Were  Filed  by  the  Supreme  Court  During  the 

Years  1927  and  1928 


CASES  DISPOSED  OP  DURING  JANUARY  TERM,   1927 


Name   of   Offender 


Often  fit' 


I 
County  Court      |  Disposition 


C.F.  Adklnson  

J.  E.  Ballard  

D.  C.  Base  

Dewey   Booker  

Charlie  Brown  

George   Bums   

Letter  B.  Miller  

W.  L.  Candler  

H.  R.  Chase 

Rufus  Cheaser  

Winston  J.  Crawford 


R,  S.  Crenshaw 

Raymond   Down  

John  F.  Dwyer  

C.  R.  Ferguson  

Noah  Greene  .„_„„.. 
Jesse   Helton         , 


Aggravated  Assault  

Selling    Mquor   

Habeas  Corpus , 

Breaking  and  Entering  .... 
Habeas  Corpus  . 


Robbery    .'. 

,  Robbery    „ 

Receiving  Stolen  Goods 

Habeas  Corpus  ...... 

Murder.  1st  Degree  

Em  bests  lenient 


Grand  Larceny 
Habeas  Corpus 

Embezzlement    

Violating  Prohibition  Law 

Murder,  lit  Degree  

Uttering  Forged  Check  ... 


Walton 
Santa  Rosa 
Brevard 
Santa  Rosa 
Volusia 

Dade 

Dade 

Duval 

Dade 

Clay 

Dade 


Circuit 
Circuit 
Circuit 
Circuit 
Circuit 

Criminal 

Criminal 

Criminal 

Circuit 

Circuit 

Criminal 


Duval 

Criminal' 

Volusia 

Circuit 

Dade 

Criminal 

Alachua 

Circuit 

Broward 

Circuit 

Escambia 

Ctof  Rec 

Affirmed 
Reversed 
Affirmed 
Reversed 
Remanded 
for  Sentence 
Dismissed 
Dismissed 
Affirmed 
Reversed 
Re-affirmed 
Reversed,  on 
Rehearing. 
Affirmed 
I  Reverted 
|  Dismissed 
|  Reversed 
Dismissed 
Affirmed 
Affirmed 
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Names   of    Offender 


Offense 


County 


Court 


Okaloosa 

Taylor 

Leon 

Pinellas 

Palm  Beach 

Duval 

Hillsborough 

Lake 

Dade 

Clay 

Palm  Beach 

Okaloosa 

Taylor 

Hillsborough 

Lee 

Suwannee 

Columbia 

Palm  Beach 

Palm  Beach 

Polk 

Duval 

St.  Lucie 

Duval 

Hillsborough 

Dade 

Duval 


Disposition 


Sherman  Howard  

Gordon  Jackson  

West  Jackson  ,. 

John  Jones  et  al 

J.  P.  Kennedy  

0,  P.  Klrkland  „ 

Arthur  Lane 

Muck  Lewis  et  al 

A.  W.  Linton  

Lee  Moore ...,.., 

Willis  Moscowilz  

Ixjuls  Moseley  

Brewster  Moses  

Alexander  Murray  ... 

LoRoy   Orme   

Raymond  L.  Osteen  .. 

Floyd  Pearce  

11.  L.  Pelton 

1.  O.  Percineld  

Harold  E.  Philips  

Mark  C  Powell  

Jesse  Qulnn 

R.  P.  Retnmlller  

Jack   Sawyer  „ 

Meyer  Sllber  stein  .... 
Albert  Clinton  Smith 


Murder.  2nd  Degree  

Manslaughter    . 

Aggravated  Assault 

Habeas  Corpus  

Receiving  Stolen  Goods 

Murder,  1st  Degree  

Murder,  2nd  Degree  

Murder,  1st  Degree  

Habeas    Corpus   


Manslaughter    

Manslaughter 

Embezzlement    

Certiorari   

Manslaughter    

Manslaughter    

Forgery 

Larceny 

Aggravated   Assault  ..„ 

Murder,  1st  Degree 

Habeas  Corpus  

Keeping  Gambling  House 

Breaking  and  Entering  

Fatee  Pretenses  

Grand  Embezzlement  , 


Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Criminal 

Criminal 

Circuit 

Circuit 

Criminal 

Criminal 

Criminal 

Criminal 


Affirmed 
;  Reversed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Dismissed 
Dismissed 
Dismfssed 
Affirmed 
Affirmed 
Affirmed 
Quashed 
Affirmed 
Reversed 
Affirmed 
Reversed 
Affirmed 
Affirmed 
Affirmed 
Affirmed 
Dismissed 
Affirmed 
Reversed 


James  M.  Stanley 

Frank  Walker  

E.  E.  White 

M.  F.  Wbitton  


Manslaughter 

Manslaughter    , 

Unlawful  Possession  of  Mullet 
Desertion    ^ 


Dade 
Union 

Escambia 
Walton 


Criminal 

Circuit 
Ct.  of  Rec. 
Criminal 


Affirmed 
Affirmed 
Reversed 
Affirmed 


CASES   DISPOSED   OF    DURING   JUNK    TERM,    1927 


Circuit 

Ct.  of  Rec. 

Supreme 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Criminal 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 


Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 


Pearl  Adams 

George  Alford  and  Ned  Alford 

Ernest  Amos,  ex  parte  ... 

Tom  Arnold  

Nellie  Austin 

James  Autrey 

Ollinger  Baggett 

Berry  Benton 

Carter  Bloodgood  

Chas.  O.  Brabant 

Talton  A.  Branch 

Ralford  Branning  

Prince  Branyley  

C.  I.  Butler  

Joe  Butler 

Joe  Campbell r 


James  Can-again   

Monroe  Cheatham  ... 

A.  B.  Christie  

Albert    Collinsworth 
William  P.  Cope 
Albert   Davis 


Murder  

Asault  to  Murder 
Habeas  Corpus 
Habeas  Corpus  .... 

Perjury    

Rape  

Arson 


Larceny 

Confidence  Game  

Murder,  1st  Degree  ... 

Perjury   „ 

Withholding  Support 

Manslaughter    

Mauslaugbter    

Larceny   


Perjury   

Rape   

Breaking  and  Entering 
Rape 


Brevard 

Escambia 

Leon 

Dade 

Walton 

Dade 

Okaloosa 

Charlotte 

Hillsborough 

Dade 

Hillsborough 

Columbia 

Jackson 

Columbia 

Escambia 

Okaloosa 


Dade 


|  Walton 

|  Orange 

I  Okaloosa 

|  Taylor 

.|  Perjury  „ |  Walton 


Dismissed 

Dismissed 

Discharged 

Reversed 

Affirmed 

Affirmed 

Reversed 

Dismissed 

Reversed 

Reversed 

Affirmed 

Reversed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Re -hearing 

Granted 

Dismissed 

Affirmed 

Reversed 

Affirmed 

Dismissed 

Affirmed 


CASES  DISPOSED    OF  DURING   JUNE   TERM,   1927—  (Continued) 


c-r 


Name  ot   Offender 


Offense 


County 


Court 


Disposition 


Harry   Deianey  

Wayne  K.  Dickens  

Galloway   Dixon   

Cleo  Drew,  et  al 

Annie   Fields  _ 

George  Flynn  

Willie  Gary  

Chesley  Gavin 

Josh  Gavin 

Sampson  Gavin 

Lester  Gildrei  and  John  Kennie  

James  Hall 

Moutton  Harrell 

W.  B,  Henderson  and  Thos   Costello 

J.  H.  Henry 

Wade  Hill  

James  Jones 

Will  Jones  


Murder,  End  Degree 


Robbery 
Perjury  . 


Habeas  Corpus 

Larceny   

Larceny  

Larceny  

Receiving  Stolen  Goods  

Unnatural  and  Lascivious  Act 

Violation  Liquor  Law  

Murder,  1st  Degree  

Violation  Sec.  5092  R.  F.  S 


Aggravated  Assault 


Reuben  and  Will  Kennedy 

Charlie  Knight  

John   Lee   

John  R.  Leigar 

Jack  Lock 

A.  B.  Martinez 

Will  Mathews  - 


Manslaughter  „.... 

Keeping  Gambling  House 
Murder,  2nd  Degree 


Murder,  1st  Degree  

Breaking  and  Entering 
Manslaughter  


Hillsborough 

Hillsborough 

Alachua 

St.  Johns 

Walton 

Dade 

St,  Lucie 

Okaloosa 

Okaloosa 

Walton 

Hillsborough 

Volusia 

Walton 

Hillsborough 

Polk 

Santa  Rosa 

Volusia 

Dade 

Okaloosa 

Santa  Rosa 

Levy 

Dade 

Escambia 

Hillsborough 

Orange 


Criminal 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Criminal 

Circuit 


Affirmed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Dismissed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Dismissed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Affirmed 


C.  0.  Meigs  

E.  O.  McCurely 
U.  W.  Norrls  .... 
John  Norrli  


Clayton  Pennington 
H,  B    Parker  


Ralph  Ptckeron 

A.  Pope  „. 

Britt   Prlngle  

Arthur  Reed,  alias  etc 

Steve  B.  Roberta 

Willie  Robertson  

Joseph  Romano  and  Lino  Ruiz 

Jack   Sawyer   - 

Charles  C.  Segars  „,..,„., 

L.   S.  Self  

S.  J.  Slrmans ..... 

John  Smith 

J.  C.  Stewart 

M.  J.  Vlckery  

H.  E.  Williams  

R   L.  Woodward  and  L.  M.  Johnson 
Geo.   Yarborough   


Violation  Fish  Law 

Larceny  

Embezzlement   

Obtaining  Money  by  False 

Pretense   

Habeas  Corpus 
Assault  to  Rape 


Murder,  2nd  Degree  

Larceny    „„„„ 

Murder,  1st  Degree  

Murder,  1st  Degree  

Murder,  2nd  Degree 

Violation  Liquor  Law 

Violation  Sec.  5509,  R.  G,  8. 

Breaking  and  Entering 

Highway  Robbery  

Habeas  Corpus 

Habeas  Corpus  „,_, 

Habeas  Corpus 


Santa  Rosa 

Okaloosa 

Escambia 

Santa  Rosa 

Dade 

Escambia 


Violation  Banking  Law 
Uttering  Forged  Check 
Murder,  2nd  Degree  


Walton 

Walton 

Duval 

Pinellas 

Sarasota 

Escambia 

Hillsborough 

Hillsborough 

Dade 

Levy 

Dade 

Orange 

Dade 

Jackson 

Escambia 

Orange 


i  Circuit 
Circuit 
Ct.  of  Rec. 

Circuit 
Circuit 
Circuit 


Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Ct.  of  Rec. 

Criminal 

Criminal 

Criminal 

Circuit 

Circuit 

Criminal 

Circuit 

Criminal 

Circuit 

Ct.  of  Rec 

Circuit 


Affirmed 
Reversed 
Dismissed 

Affirmed 

Affirmed 

Affirmed 

Petition 

Re-hearing 

Granted 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Dismissed 

Reversed 

Dismissed 

Affirmed 

Dismissed 

Affirmed 

Dismissed 

Affirmed 


en 


CASES  DISPOSED  OF  DURING  JANUARY  TERM,  1928. 


Name  of  Offender 


Offense 


County 


Court 


Disposition 


Homer  Addison 

A.  M.  Albea 

Geo.  Alford  and  Ned  Alford 

John  Alnierlgotti   

T.  E.  Bargesser  

T.  E.  Bargesser 

Berry  Benton  „ 

Mitchell  Blomauist  and 

Anna  M.  Pronty 

Win.  B.  Bogert,  Jr 

Rutus  Baggett  et  al 

Lonnie  Booker  „ 

Bud   Boyett   

Leon  Browne  11 

Fred  Brownlee  et  al 

P.  Brazier  

J.  W.  Buchanan 

Roosevelt  Bullard  

George  Bunkley  

George  Burns   

George  Burns   

William  G.  Burns  

Joe   Campbell 

Antonio  Castillo 

Daniel  P.  Chesser 


Breaking  and  Entering 


Assault  to  Murder 

Violation  Liquor  Law 

Larceny    

Larceny    

Stealing  


Adultery  

Perjury    

Breaking  and  Entering 

Manslaughter  „ 

Breaking  and  Entering 


Murder,  1st  Degree  

Receiving  Stolen  Property 

Murder,  1st  Degree  

Murder,  1st  Degree  

Murder,  let  Degree  

Highway  Robbery  

Highway  Robbery  

Bigamy   

Larceny , 


Withholding  Support 


Charlotte 

Circuit 

Hillsborough 

Circuit 

Escambia 

Ct.  of  Ri 

Palm  Beach 

Circuit 

Hillsborough 

Criminal 

Hillsborough 

Criminal 

Charlotte 

Circuit 

Polk 

Criminal 

Hillsborough 

Criminal 

Santa  Rosa 

Circuit 

Santa  Rosa 

Circuit 

Okaloosa 

Circuit 

Holmes 

Circuit 

Indian  River 

Circuit 

Dade 

Criminal 

Taylor 

Circuit 

Brevard 

Circuit 

Voluafa 

Circuit 

Dade 

Criminal 

Dade 

Criminal 

Dade 

Criminal 

Okaloosa 

Circuit 

Hillsborough 

Criminal 

Hillsborough 

Criminal 

I  Affirmed 
I  Dismissed 
;  Dismissed 
Reversed 
I  Affirmed 
|  Reversed 
I  Affirmed 

|  Affirmed 

Affirmed 

.  Dismissed 

Affirmed 

Reversed 

Dismissed 

Affirmed 

Reversed 

Affirmed 

Affirmed 

Reversed 

Reversed 

;  Reversed 

I  Affirmed 

'  Reversed 

I  Dismissed 

■  Reversed 


Will  Cole  

J.  A,  Conner  et  at, 

W.  C.  Cooper 

Peter  Corlise  

Oscar  W.  Craig  ... 
W.  J.  Daniel 
Benjamin  E.  Darby 

Arthur  Davis  

Gordon  Denmark  and  Berta  Hall  .. 

Al   Dwyer „. 

G.   W.  Elklns , 

John  Everett  , 

Henry  Ferguson  

Sylvester  Fernandez  

Filey  Fewoi  and  Henry  Carutbers 

Haywood  Foy  

W.  O,  Gltcrease 

H.  E.  Ooolsby  

H.  M.  Hires  

Richard  Holt 

Howard  Hood  and  Randolph  Hood 

Ernest   Houseman   , 

Melvln  Johnson  . „ 

Reta  Kelly 
David  8.  Kloss,  Jr., 
Stephen  A.  Gullfoyle 

A.    Linsmore    

Nap   Lo vet t „_»„ 

Daniel  T.  Lowe 
Walker  L.  Marks 


Murder,  1st  Degree 
Murder,  1st  Degree 
Assault  to  Murder  .. 
Larceny   


Embezzlement 

Violating  Banking  Law 


Murder,  1st  Degree 
Murder,  1st  Degree 
Grand  Larceny 

Embezzlement 


Murder,  1st  Degree 


Habeas  Corpus  . 

Manslaughter  

Violating  Prohibition  Law 

Violating  Liquor  Law 

Habeas  Corpus  ., 

Manslaughter    

Larceny 

Perjury  „ 


Robbery  „ 

Possessing  Liquor 

Manslaughter 

Rape 

Habeas  Corpus  „_ 


Pinellas 

Gilchrist 

Orange 

Hillsborough 

Volusia 

Jackson 

Osceola 

Volusia 

Duval 

Dade 

Dade 

Hamilton 

Hillsborough 

Hillsborough 

Hillsborough 

Dixie 

Taylor 

Polk 

Hillsborough 

Escambia 

Walton 

Washington 

Volusia 

Dade 

Pinellas 

Orange 

Osceola 

Duval 

Monro* 


Circuit 

Circuit 

Criminal 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Criminal 

Circuit 

Criminal 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 


Reversed 

Affirmed 

Affirmed 

Reversed 

Affirmed 

Reversed 

Dismissed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Dismissed 

Dismissed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Affirmed 

Reversed 

Dismissed 

Dismissed 

Dismissed 

1 
Reversed 

|  Affirmed 

I  Affirmed 

;  Affirmed 

.  Affirmed 


s 


CASES  DISPOSED  OF  DURING  JANUARY  TERM,  1928— (Continued) 


i'H  tn  i  in  Mock 

Didney  Morris  „_™. 

H.  8.  McAllister  

T.  If    McAllister 
Chas.  C.  McCornilck  .... 

(!.  A.  McLeod  

U.  S.  Norriw  . 


Assault  to  Murder 
Receiving  Stolen  Property 


Alonzo  Padgett  .. 

II.  1J.  Parker  

Joe  Pariah  

J.  P.  Pearce  

M.  L.  Pelt  „ 

John  Peterson 

Ulysses  Peterman  

Robert  Carlton  Pitman 

Leslie  Qulgg   

Henry  Ridley  

Harold  Rivera  et  al 

Harold  Rivers  and 

Lonnle  Boatright  

Emory  Seals  

Joe   Smith   

Henry  Smith  

Emlllo  Suarez  et  al. 
Clarence  Sullivan  ... 


Larceny    

Desertion    

Habeas  Corpus  

Embezzlement   

Murder,  1st  Degree  .... 

Assault  to  Rape  

Violating  Liquor  Law.. 
Murder,  2nd  Degree 
Carnal    Intercourse  .... 
Murder,  1st  Degree  .... 


Murder,  1st  Degree 
Habeas  Corpus  


Larceny 


Larceny   _. 

Murder,  2nd  Degree. 
Murder,  2nd  Degree 

Manslaughter  

Larceny,  etc. 

Habeas  Corpus  ... 


Santa  Rosa 

I'u  I  in  Beach 

Dade 

Leon 

Bay 

Dade 

EBcatnbta 

Taylor 

Escambia 

Polk 

Baker 

Wakulla 

Volusia 

Hillsborough 

Seminole 

Dade 

Volusia 

Hillsborough 

Hillsborough 

Escambia 

Sarasota 

Escambia 

Hillsborough 

Hillsborough 


I  Circuit 
Criminal 
Criminal 
Circuit 
Circuit 
Circuit 
Ct.  of  Rec 
Circuit 
Circuit 
Criminal 
Circuit 
Circuit 
Circuit 
Criminal 
Circuit 
Circuit 
Circuit 
Criminal 

Criminal 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 


I 


A  dinned 
Affirmed 

Dismissed 

Dismissed 

Reversed 

Discharged 

Dismissed 

Reversed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Reversed 

Dismissed 

Affirmed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Dismissed 

Reversed 

Reversed 

Petitioner 

Remanded 


E,  B.  Sweeney 

Oriler  Taylor 

Alfred  Townsend 
Wm.  A.  Vannoy  ... 
Abe  Washington  . 

Alcus  Ward  

L.  E,  Weinberg 

.Joseph  Williams  

Leon  M,  Wolfe  and 
Wallace  A.  Carter 
Howard  Zeigler 


Breaking  and  Entering  

Arson   „ 

Murder,  let  Degree  

Exhibiting  Obscene  Prints 

Murder,  1st  Degree  „_„ 

Shooting  Into  Building 


Aiding  and  Abetting  Robbery 
Grand  Embezzlement  


Okaloosa 

Dade 

Lafayette 

Dade 

Duval 

Walton 

Dade 

Volusia 

Lake 
Dade 


Circuit 

Criminal 

Circuit 

Criminal 

Circuit 

Circuit 

Criminal 

Circuit 

|  Circuit 
|  Criminal 


Affirmed 

Affirmed 

Reversed 

Reversed 

Affirmed 

Affirmed 

Dismissed 

Dismissed 

Reversed 
Reversed 


CASES    DISPOSED   OF   DURING    JUNE   TERM,    1928 
Murder,  1st  Degree  Brevard 


Circuit 

Criminal 

Ct.  of  Rec. 

Ct,  of  Rec. 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Criminal 

Circuit 

Circuit 

Criminal 

Circuit 


Affirmed  as 

to  Adams 

Affirmed 

Dismissed 

Dismissed 

Reversed 

Dismissed 

Reversed 

Affirmed 

Affirmed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Dismissed 

Affirmed 

Affirmed 


Pearl  Adams  et  al. 

A.  M.  Alfonso 

Geo.  Alford  and  Ned  Alford 
Geo.  Alford  and  Ned  Alford 

J,  E.  Ballard  

E.  A.  Beaty 

Anna  Bellamy  et  al. 
Everett  Bennett 
Johnnie  Branch  . 


Dorough  Busb  and  Inez  Thomas,  etc. 

Walter  Carey 

William  C.  Cross 
Theodore  Davis 

George  Doby  

Martha  Douglass 


Archie  Driggers  and  Otis  Simons 


Carnal  Intercourse 
Aaault  to  Murder 

Asault  to  Murder 

Violation  Liquor  Law  ... 

Murder,  2nd  Degree  ._.. 

Manslaughter    

Murder.  1st  Degree 
Breaking  and  Entering 

Grand  Larceny 

Larceny   _ 

Violation  Liquor  Law 
Manslaughter 
Larceny    « 


Dade 

Escambia 

Kscambia 

Santa  Rosa 

St.  Johns 

Seminole 

Bradford 

Orange 

Madison 

Hillsborough 

Hillsborough 

Walton 

Alacbua 

Dad  i! 

Lee 


U1 
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Name  ol   Offender 


Disposition 


Arthur  Dunn  

Frank  Edge  

Wes  Ellerby  et  al. 

Herman   Felke   

Marlon  Fogler  

Isaac  French  

Isaac  French  

Zollie  Gibson  

Eller  Gilley  

Basil  Griggs  

J.  L.  Gunnells  


Claude  Hall  ...... _ 

Eddie  Harrington  ... 

James  Harris  

Herbert  Harvey  

Fred    Hutching   

Thomas  James  

James  Jernigan 

Lewis   Jernigan   

Francis  Jiminez  

Lewis  Kelly  

Roy  Kilcrease  

Roosevelt  Kirk  land 
Mary  Lee 


Embezzlement 
Burglary   


Highway  Robbery  

Manslaughter  

Murder,  2nd  Degree 

Murder,  2nd  Degree 

Murder,  2nd  Degree 

Murder,  let  Degree  

False  Swearing  

Obtainfng  Money  by  False 

Pretenses 

Violation  Fish  Law  

Murder,  1st  Degree 

Robbery „ 

Murder,  1st  Degree  


Murder,  1st  Degree 

Larceny  

Larceny   


Murder,  1st  Degree  

Receiving  Stolen  Property 

Murder,  lat  Degree  

Manslaughter   


Manatee 

Walton 

Hillsborough 

Dade 

Duval 

Holmes 

Holmes 

Orange 

Jackaon 

Orange 

Okaloosa 

Okaloosa 

Duval 

Hillsborough 

Baker 

Lake 

St.  Johns 

Santa  Rosa 

Santa  Rosa 

Hillsborough 

Jackson 

Okaloosa 

Baker 

Calhoun 


Circuit 

Circuit 

Criminal 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Circuit 

Circuit 


Affirmed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Dismissed 

Affirmed 

Affirmed 

Dismissed 

Affirmed 

Reversed 

Reversed 

Dismissed 

Affirmed 

Dismissed 

Dismissed 

Affirmed 

Affirmed 

Affirmed 

Dismissed 

Reversed 

Reversed 

Dismissed 

Reversed 


Ralph  Long  ... 
B.  A.  Lopez  ... 


A  run  A.  Luttrell  

Bennie  Manascalcio 

John   Mean   

Neil  McArthur 

U    B.  McFeeters 

M.  McCee  

Ray  McQuagKe  

U.  B.  Xorria  

U.  S.  Morris  

Eugene  Oglesby  ...... 

Fred  Osius 

Louise  Palmer  

Eduardo  Queraada  .. 

Dallls  Reddlck   

Paul  Rodriquez 

Geo.  and  J.  J.  Roe 

Paul  Ryan 

Frank   Santana   

Tom  Sasser  

David  Sellars  

Archer  Shepard   

E.  ft  Skiff 
Edward  G.  Smith 
J.iIm.ii    Smith 
Roy  Smith 
John    Stevens 
E.  E   Tart     





Murder,  1st  Degree  

Receiving  Money  by  False 

Pretense  

Robbery    


Murder.  1st  Degree  .- 
Violation  Liquor  Law 

Manslaughter  

Violation  Liquor  Law 

Manslaughter  

Embezzlement   

Embezzlement   „ 

Violation  Fish  Law 
Manslaughter 


Carnal   Intercourse 


Arson  ... 

Murder    

Larceny   

Manslaughter  _*, 
False  Swearing  ... 
Bastardy 


Arson 

Violation  Liquor  Law 

Breaking  and  Entering 


=/ 


Manslaughter 


Duval 

Palm   Beach 

Palm  Beach 

Hillsborough 

Calhoun 

Santa  Roaa 

Dade 

Walton 

Bay 

Escambia 

Escambia 

Seminole 

Dade 

Dade 

Hillsborough 

Walton 

Hillsborough 

Hillsborough 

Highlands 

Hillsborough 

Okaloosa 

Orange 

Monroe 

Hillsborough 

Hillsborough 

Santa  Rosa 

Dade 

Hillsborough 

Escambia 


Circuit 

Criminal 

Criminal 

Criminal 

Circuit 

Circuit 

Criminal 

Circuit 

Circuit 

Ct.  of  Rec. 

Ct.  of  Rec. 

Circuit 

Criminal 

Criminal 

Criminal 

Circuit 

Criminal 

Criminal 

Circuit 

Criminal 

Circuit 

Criminal 

Circuit 

Criminal 

Criminal 

Circuit 

Criminal 

Criminal 

Ct  of  Rec. 


Dismissed 

Reversed 
Affirmed 
Dismissed 
Affirmed 
Reversed 
Reversed 
Affirmed 
Affirmed 
Dismissed 
Dismissed 
Affirmed 
Reversed 
Dismissed 
Dismissed 
Affirmed 
Dismissed 
Reversed 
Affirmed 
Affirmed 
Dismissed 
Affirmed 
Affirmed 
Dismissed 
Affirmed 
I  Reversed 
Reversed 
Dismissed 
MnatiMl 


-_« 


CASES    DISPOSED    OF   DURING    JUNE    TERM,    192S— (Continued) 


S 


Name  at   Offender 


Off  oust? 


County 


Court 


Disposition 


Incest 


Oil)  Thomas j  Murder,  2nd  Degree 

William  C,  Turner  „ 

A.  E.  Twlss __ 

James   Wad  Icy  and 

Addaway  Wadley 

Eugene  Ward  „ 

Abe  Washington „ J  Certiorari 

James  W.  Wells  I  Habeaa  Corpus 

Dozler  Wilder I  Forgery 


Carnal  Knowledge,  etc. 


Osceola 

Hillsborough 

Polk 

Palm  Beach 
Holmes 

Hillsborough 
Hillsborough 


Circuit 

Criminal 

Criminal 

Criminal 
Circuit 
U.  8.  Sup. 
Circuit 
Criminal 


A  (Tinned 

Dismissed 

Affirmed 

Dismissed 
Affirmed 
Pet.  Denied 
Affirmed 
Affirmed 
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List  of  Cases  Handled  by  State  Attorneys  and  County 
Prosecuting-  Attorneys. 

REPORT  OF  STATE  ATTORNEY  FIRST  JUDICIAL  CIRCUIT  OF 

FLORIDA 
Dear  Sir : 

During  the  year  1927  the  grand  jury  In  this  circuit  Investigated  348  cased, 
and  during  the  year  1928,  271,  and  returned  Indictments  as  follows : 

I'.i-JT  1828 

Murder    - -     16  9 

Manslaughter    - — ™      4  2 

Rape    15  8 

Robbery  „ __~       1  0 

Grand  larceny  - 30  19 

Arson  ."_..___ ™ __„ ~ -       1  1 

Perjury   „ „. „..„„ 0  3 

False  pretenses  ~ „ ~.-. 5  3 

Burglary  (breaking  und  entering) „ 18  15 

Second  offense  liquor IS  7 

Desertion  and  non-support  wife,  children „„„„„    20  16 

Adultery „ 3  4 

Assaults— to  murder,  rape,  etc.,  felonies ,     13  16 

Receiving  stolen  property '. 0  2 

I  ncest  _ _ _ 0  1 

Kidnapping    j 1  1 

Keeping  gambling  house 1  0 

Embezzlement  - ~ 3  2 

Forgery  5  5 

Banking  law  violations — overlouns  2  0 

Counterfeiting  ., 0  2 

Abortion   - . „ 3  0 

Misdemeanors    78  7." 


2-ifi  188 

Tours  very  truly,  - 

L.  L.  BABISINSK1, 
State  Attorney,  First  Judicial  Circuit. 

REFORT  OF  STATE  ATTORNEY  SECOND  JUDICIAL,  CIRCUIT  Of 

FLORIDA 

February  23.  1929. 
Fkwki.in  County 
During  the  year  1927  the  grand  jury  in  this  county  investigated  15  cases, 
and  during  the  year  1928  investigated  12  cases,  and  returned  indictments,  as 
follows : 

Murder _ _ 2 

Other  felonies , 16 

Misdemeanors   „_ , ~    8 

Total    _ „■„„.... „ „ 27 
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Gadsden  County 
I  luring  the   year   1927   the  grand   jury   in  this   county   investigated   43 
cases,  anil  during  the  year  1928  investigated  65  cases,  and  returned  indict- 
ments as  follows :  » 

Murder 

Robbery  „...__. 

Desertion   - „ 

I'nlawfully  receiving  stolen  property 

Breaking  and  entering;  felony  

G  rand  la  rceny „„_ „ _... 

Assault  to  murder  — 

Assault  to  have  carnal  intercourse  with  female  under  18.— 

Larceny  of  automobile 

Assault  to  rape  „ „ _. _ __ 1 

Manslaughter  _ „.  1 

Adultery-   „ „ „ _ „  2 

Forgery  __. , 

Resisting  an  officer,  etc ....  2 

Entering  building  to  commit  misdemeanor. 7  13 

Possessing  and  selling  intoxicating  liquors.  2nd  offense 1  I 


027 

1928 

4 

7 



3 

6 

2 

1 

it 

1 

1 

9 

2 

1 

■> 

S 

o 


Total „„ „    32  46 

Jefferson  County 
I  Hiring  the  yenr  1027  the  grand  jury  in  this  county  investigated  37  ca*es, 
and  during  the  year  1928  investigated  2S  cases,  and  returned  indictments  as 
follows ; 

1927  1928 

M  u  rde  r    • ~ - 3  B 

Assault  with  intent  to  murder 5  2 

Assault  with  intent  to  rape  2  1 

Grand  larceny  — - -— 1  0 

Manslaughter    ~ _ - 0  1 

Breaking  and  entering  building  with  intent  to  commit  a  felony       1  2 
I'nlawfully  entering  a  building  with  Intent  to  commit  a  misde- 
meanor  - 9  1 

Robbery  of  the  person _ __ 0  1 

Obtaining  goods  or  property  under  false  pretense 2  2 

Larceny  of  automohlle 0  3 

Gross  cheat  and  fraud 1  0 

I'nlawfully  receiving  stolen  property  0  1 

E]n1te:.7_lement  - .      0  2 

T'nlawfully  burning  a  building „ 0  1 


Total    „ 24  22 

Liberty  County 

Piuring  the  year  1927  the  grand  jury  in  this  county  investigated  13  cases, 
in  5  of  which  no  true  bills  were  found ;  in  the  remaining  8  cases  true  bills 
were  found,  one  of  which  was  for  murder. 

During  the  year  192S  the  grand  jury  investigated  11  cases.  In  5  of  which 
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no  t  rue  bills  .were  found ;  In  the  remaining  6  cases  true  bills  were  found,  none 
of  which,  however,  were  for  murder. 

Leon  County 
During  the  year  1927  the  grand  Jury  in  this  county  investigated  103  cones, 
and  during  the  year  1928  investigated  83  cases,  and  returned  indictments  as 
follows : 

Murder 

Assault  with  intent  to  murder. - 

Manslaughter    ..... 

Assault  with  intent  to  rajie 

Grand  larceny 

Forgery  - 

Larceny  of  automobile  

Larceny  of  cattle _ 

Receiving  stolen  property 

Obtaining  property  under  false  pretenses 

i'nlawfuUy  entering  hu tiding  (misdemeanor) 

Inlawful  possession  of  mullet  _ 

I'nlawful  desertion  of  minor  child „ 


927 

tin 

3 

3 

« 

8 

2 

1 

1 

MM 

2 

.... 

5 

7 

7 

ft 

3 

3 

1 

1 

7 

2 

33 

23 

6 

*__* 

2 

1 

Total „ :. SO  58 

Wakitaa  CooNTy 
No  report  received. 

The  total  number  of  criminal  cases  bandied  by  me  before  the  grand  jury 
during  the  two-year  t>eriod  covered  by  this  report  was  410. 

Yours  very  truly. 

GEO.  W.  WALKER, 
State  Attorney  for  the  Second  Judicial  Circuit  of  Florida. 

REPORT  OF  STATE  ATTORNEY  KELLY  FOR  THIRD  JUDICIAL  CIR- 
Ct'IT  OF  FLORIDA  FOR  1927-28 

About  twenty  (20)  bond  validations  were  handled  Iu  this  circuit. 

If  more  convictions  appear  than  indictments,  reason  for  this  Is  that  Nome 
cases  were  already  on  docket. 

DIXIE  COFNTY 
Spring  Term,  1927. 

Grand  Jury  returned  18  Indictments;  do  not  know  number  of  cases  in- 
vestigated. 

Adultery,  2 ;  1  sentence  withheld,  1  convicted. 

Assault  with  Intent  to  murder,  2;  1  at  large;  1  acquitted. 

Grand  larceny,  4 ;  2  convictions. 

Larceny  of  auto,  1 ;  convicted. 

Murder,  6;  1  acquitted,  1  convicted  2nd  deg..  1  convicted  manslaughter. 

Petit  larceny,  3 ;  all  transferred  to  County  Judge's  Court. 

Lewd  and  lascivious  cohabitation,  1 ;  nolle  pressed. 

Aggravated  assault,  2 ;  1  convicted,  other  acquitted. 

Malpractice  in  of  Bee,  1;  acquitted. 

Perjury,  2;  1  convicted,  1  at  large. 


1 
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Fall  Term,  1927. 
Eighty-two  cases  investigated  by  grand  Jury ;  27  indictments  brought. 
Murder,  1 ;  convicted  manslaughter. 
Forgery  and  uttering,  2  ;  convicted. 
Adultery  2. 
Robbery,  1. 

Breaking  and  entering,  1 ;  nolle  prossed. 
Selling  mortgaged  property,  1;  acquitted. 
Grand  larceny,  1. 

Assault  to  murder,  4 ;  2  acquitted,  1  convicted  aggravated  assault. 
Running  In  .use  of  ill-fume.  1  ;  nolle  pressed, 
Assault  with  intent  to  commit  felony,  1 ;  convicted. 
Malpractice  in  office,  1 ;  acquitted. 
Rape.  2;  acquitted. 
Larceny  of  auto,  1 ;  convicted. 

Driving  auto  while  intoxicated,  1 ;  transferred  County  Judge's  Court. 
Larceny  hogs,  3;  transferred  to  County  Judge's  Court. 
Lewd  and  lascivious  cohabitation,  1. 

Larceny  two  hogs.  1  ;  transferred  to  County  Judge's  Court, 
Fraudulently  marking  hogs,  10 ;  nolle  prossed. 
Aggravated  assault,  2;  both  convicted,  6  months  county  Jail, 

Spring  Term,  1928. 

Twenty-seven  true  bills  returned;  48  cases  bandied  by  grand  Jury, 

Enticing  female  for  purposes  of  prostitution,  1 ;  convicted  and  sentenced. 

Murder,  1  ;  mistrial. 

Lewd  and  lascivious  cohabitation,  4 ;  convicted  and  sentence  with- 
held ;  two  married  and  cases  dismissed. 

Deserting  wife  and  children,  1 ;  assessed  $10  month. 

Larceny  of  cow,  1 ;  convicted.  2  year3  State  Prison. 

Assault  to  murder,  2:  1  convicted;  1  nolle  prossed. 

Grand  larceny,  2;  1  sent  rerorm  school;  1  not  tried  yet. 

Assault  to  commit  felony,  1 ;  same  man  convicted  lewd  and  lascivious 
cohabitation  above;  nothing  done,  as  he  is  serving  one  sentence. 

Cutting  fence  of  another,  1 :  on  docket. 

Perjury,  2;  1  convicted;  1  at  large. 

Selling  mortgaged  property,  1 ;  acquitted. 

Forgery  and  uttering,  1 ;  nolle  prossed. 

False  pretenses.  1 ;  tried  later. 

Running  gambling  house.  1 ;  convicted. 

Keeping  house  ill-fame,  1 ;  tried  later. 

Trespass,  1 :  on  docket. 

Selling  intoxicating  liquors,  5 ;  transferred  County  Judge's  Court. 

Adultery,  2  ;  both  married  ;  cases  dismissed. 

Fall  Term,  192S. 
Nine  true  bills  returned ;  18  cases  handled  by  grand  jury. 
Aggravated  assault,  3;  1  acquitted;  2  court  disqualified. 
Larceny  truck,  1 ;  still  on  docket 
Murder,  1 ;  convicted  second  degree,  20  years. 
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Breaking  and  entering,  2;  both  convicted,  1  six  months,  1  sent  reform 
school. 

Assault  to  murder,  1 ;  convicted,  six  months  county  jail  or  $150  Ano  and 
costs. 

Trespass,  1   (from  spring  term)  i  nolle  pressed. 

LAFAYETTE  COUNTY 
Note  :     Alfred  Townsend  convicted  murder  first  degree  and  reversed  and 
sent  hack.     Tried  again  at  Fall  Term,  1928. 

Special  Term,  January  3,  1927. 
Fourteen  indictments  fonnd  by  grand  jury,  all  for  violation  of  prohibition 
laws;  transferred  to  County  Judge's  Court. 

Spuing  Term,  1027. 
No  true  bills  returned  by  grand  jury  :  15  cases  handled. 
Murder.  1 ;  mistrial. 
Rape,  1 ;  mistrial. 

Fall  Tebm,  1927. 
Grand  jury  returned  no  true  bills;  investigated  18  coses. 

Spring  Teem.  1928. 
Eleven  indictments  returned  by  grand  jury:  15  cases  handled. 
Assault  to  murder.  4 ;  postponed  to  Fall  Term.. 
Murder,  3 ;  on  docket, 
larceny  of  cow,  3 :  on  docket. 

{Two  cases  against  each  one).  Violation  of  prohibitum  law,  4:  trans- 
ferred County  Judge's  Court. 

Special  Tebm.  Jt  ly  IB,  1928. 
Xo  criminal  cases  tried  because  of  an  illegal  jury  Imx.    Civil  cases  tried. 

Fall  Term,  1928, 
Thirty-two  cases   handled   by   grand   jury ;    18    Indictments   found. 
Murder,  4;  2  convicted,  second  degree:  2  acquitted. 
Violation  prohibition  laws.  11 ;  transferred  County  Judge's  Court. 
Manslaughter.    1  :  acquitted. 

Petit  larceny,  1;  transferred  Comity  Judge's  Court. 
Assault  and  battery,  1 ;  transferred  County  Judge's  Court. 
Reckless  use  firearms.  1;  transferred  County  Judge's  Court. 
Assault  to  mnrrter,  1 ;  convicted  aggravated  assault. 

CIRCUIT  COl'RT,  COLUMBIA  COUNTY 
Spring  Term.  1927. 
On  docket  at   beginning  of  term,  82;  Indictments  returned  during  term. 
39;  number  of  cases  Investigated  by  grand  jury,  70. 
Murder,  4 ;  3  convicted,  1  nolle  pressed. 
Breaking  an  entering,  7 ;  7  convicted. 

Assault  to  commit  murder,  5;  2  convicted.  2  acquitted.  1  nolle  prossed. 
Forgery.  2 ;  2  convicted. 

Larceny  of  automobile,  5 ;  4  convicted,  1  acquitted. 
Bigamy,  2 ;  1  convicted.  1  acquitted. 
Lewd  cohabitation,  1 :  1  acquitted. 
Rape,   statutory,  2;    1   convicted,   1   acquitted. 
Withholding  support  from  wife  and  children.  4  :  2  convicted,  2  acquitted. 

3— A.  G. 
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Grand  larceny.  2:  2  con victed. 

Mans  lit  tighter,  1 ;  1  convicted. 

Shooting  into  motor  vehicle,  1 ;  1  acquitted. 

Disposing  of  mortgaged  property;  larceny,  grand,  1;  1  acquitted. 

Fall  Tebm,  1027. 

Indictments  returned.  'Si;  number  or  eases  investigated  by  grand  jury.  45. 

Murder.  2 ;  1  acquittal,  and  mistrial. 

Assault  to  commit  murder,  6;  4  convicted.  1  acquitted.  1  nolle  prossed. 

False  pretense,  3;  1  convicted,  2  acquitted. 

Graud   lnrceuy,  4  ;  3  convicted,  1  acquitted. 

Larceny  of  automobile,  4:  3  convicted,  1  acquitted. 

House  of  ill-fame.  2 ;  2  acquitted. 

Breaking  and  entering,  10  :  6  convicted.  4  acquitted. 

liape,  1  ;  1  acquitted. 

Biga  my,  1 ;  1  acquitted. 

Withholding  supi>ort  from  wife  and  children.  4 :  2  convicted,  2  acquitted. 

Mayhem.  1  :  1  convicted. 

Forgery,  3;  3  convicted. 

Larceny  of  cow,  4 ;  1  eonvietcd.  3  nolle  prossed. 

Embezzlement,  3 ;  1  convicted,  2  acquitted. 

This  does  not  show  bond  validation,  commitment  hearings,  habeas  corpus 
and  inquests.  All  misdemeanors,  where  he  has  jurisdiction,  are  transferred 
to  County  Judge's  Court. 

My  records  do  not  show  all  cases  tbat  are  nolle  prossed.  and  does  not 
show  any  appeal  cases  which  are  handled  by  State  Attorney  and  are  numerous. 

Spbino  Teem,  1928. 
Indictments  returned  during  term.  28 1  investigated  by  grand  jury.  42. 
Murder,  3 ;  1  convicted,  1  acquitted,  1  nolle  prossed. 
Assault  to  commit  murder.  3  :  1  convicted,  2  continued. 
Breaking  and  entering,  10 ;  9  convicted,  1  acquitted. 
Larceny  of  automobile,  4  :  4  convicted. 
Forgery.  3 :  1  convicted,  2  continued. 
Inserting  wife  and  children.  5:  3  convicted,  2  acquitted. 

Fall  Term,  1928. 
Indictments   returned   during   term,    It!;   investigated   by  graud   jury,   no 
.  record. 

Murder,  1 :  1  convicted. 

Manslaughter.  1 :  1  acquitted. 

Assault  to  commit  murder.  1  ;  1  convicted.  1  acquitted. 

Breaking  and  entering,  6:  4  convicted.  2  acquitted. 

Embezzlement,  1 ;  1  convicted. 

Larceny   of  a  utomobile,   1  ;  1  convicted. 

Robbery.  3 ;  2  convicted.  1  acquitted. 

False  pretenses,  1 ;   1   convicted. 

Forgery,  1 ;  1  convicted. 

Desertion  of  wife  and  children,  2 :  2  convicted. 

Disposition  of  cases  on  docket  at  beginning  of  1927: 

Murder.  1  convicted. 

Manslaughter,  1  convicted. 
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Assault  and  attempt  to  murder,  2  convicted. 
Rape,  1  acquitted. 
Breaking  and  entering,  6  convicted. 
Larceny  of  automobile,  2  convicted. 
Desertion  of  children,  1  convicted. 
Aggravated  assault,  1  convicted. 

CIRCUIT  COURT,  HAMILTON  COUNTY 

We  do  not  have  the  cases  in  Hamilton  county  by  term.  One  hum!  red 
twenty  (120)  persons  were  indicted  and  ninety-three  (93)  indictments  re- 
turned by  the  grand  jury  between  January  1,  1927,  and  December  31.  1!I2S. 
Also  twenty  (20)  cases  transferred  from  Madison  county  to  Hamilton  county. 
Cases  disposed  of  during  tbat  period : 

Murder,  8;  4  convictions,  4  acquittals. 

Assault  to  commit  murder,  8;  4  convictions,  4  acquittals. 

Manslaughter.  1;  1  conviction. 

Grand  larceny,  9 ;  6  convictions,  3  acquittals. 

Forgery  and  uttering  forgery,  4 :  2  convictions.  2  acquittals. 

Larceny  of  steer,  2 ;  2  convictions. 

Trespass,  3;  3  acquittals. 

Withholding  support  from  wife  and  children.  7:  2  convictions,  5  acquittals. 

Enticing  girl,  immoral  purpose,  1;  1  acquittal. 

Keeping  house  of  ill-fame,  1 ;  1  acquittal. 

Assault  to  commit  felony,  8 ;  6  convictions.  2  acquittals. 

Violating  banking  law,  3;  3  acquittals. 

Rape.  1;  1  conviction. 

Bigamy.  3:  3  convictions. 

Lewd  and  lascivious  cohabitation,  4  ;  4  acquittals. 

Arson.  2;  2  acquittals. 

Attempt  to  commit  arson.  1 ;  1  acquittal. 

Embezzlement,  1 ;  1  conviction. 

Breaking  and  entering,  3;  3  convictions. 

Seventeen  (17)  of  the  cases  transferred  from  Madison  county  have  bean 
iiOllo  t Tossed  and  ten  (10)  other  cases  nolle  (trussed.  This  report  Is  taken 
from  the  transcript  of  the  Bench  Docket  and  notes  on  same, 

CIRCUIT  COURT.  MADISON  COUNTY 
Spbttco  Tbbm,  1928. 

Number  of  cases  investigated  by  grand  Jury,  36:  number  of  Indictments 
returned.  27. 

Murder,  4 ;  2  convicted,  2  acquitted. 

Manslaughter,  2 ;  2  convicted. 

Rape,  statutory.  3:  2  convicted.  1  acquitted. 

Grand  larceny.  5:  3  convictpd.  2  acquitted. 

Breaking  and  entering.  8;  8  convicted. 

Larceny  of  automobile,  3;  2  convicted,  1  acquitted. 

Assault  to  commit  murder,  2 ;  1  convicted,  1  acquitted. 

Disposing  of  property  subject  to  lien.  3 :  3  convictions. 

Fall  Teem,  1928. 

Number  of  cases  Investigated  by  grand  Jury,  50;  number  of  Indictments 
returned,  36. 
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Murder,    :   1  convicted :   1  mistrial. 

Manslaughter,  3;  2  convicted.  1  acquitted. 

Assault  to  commit  murder.  0:  0  convicted. 

Eieserting  wife  and  children.  Hi  6  convicted.  2  acquitted. 

Breaking  and  entering,  9;  3  convicted,  l»  acquitted. 

Larceny  of  mule.  1 :  1  convicted. 

I jircen y  of  automobile,  2 ;  2  convicted. 

Assault  to  commit  felony,  5:  2  convicted,  3  acquitted. 

The  above  and  foregoiug  reiiort  for  1927  and  1928  does  not  show  alt  cases 
nolle  prossed.  Does  not  show  validation  of  bond,  commitment  hearing.  In- 
quests and  habeas  corpus. 

Indictments  for  misdemeanors,  which  in  the  aggregate  arc  many,  are 
transferred  to  County  Judge's  Court,  when  be  has  jurisdiction.  All  others  in 
this  circuit  are  tried  in  Circuit  Court.    This  report  does  not  show  appeal  eases. 

Special  Term,  January.  1927. 

There  were  not  any  cases  tried  at  this  term,  but  the  cases  for  violating 
the  bunking  laws  of  Florida  were  transferred  to  Hamilton  County.  Florida, 
twenty   I  20 1   in  number. 

Spring  Term,  1!>27. 

On  docket  at  beginning  of  term.  IS :  number  of  cases  investigated  by 
grand  jury.  35  :  number  of  indictments  returned,  22, 

Shooting  into  motor  truck,  -4  :  2  convicted,  2  acquitted. 

Throwing  missile  into  house,  1 :  1  convicted. 

Breaking  and  entering.  S  :  S  convicted. 

Larceny  of  automobile.  3 ;  3  convicted. 

Rnhl>ery.  5 ;  5  convicted. 

Murder.  3 :  3  convicted. 

Deserting  wife  and  children,  2:  2  convicted. 
Fall  Term,  1927. 

Number  of  cases  investigated  by  graud  jury.  29;  number  of  indictments 
returned,  18. 

Murder.  2:  2  convicted. 

Assault  to  commit  murder.  5 :  2  convicted.  3  acquitted. 

larceny  of  automobile.  2  ;  2  convicted. 

Malicious  killing  of  animal,  1 :  1  convicted. 

Statutory  rape,  2 :  2  convicted. 

Breaking  and  entering,  8;  6  convicted.  2  acquitted. 

Deserting  wife  and  children.  4 ;  2  convicted,  2  acquitted. 

Spring  Term,  1028. 

Number  of  cases  investigated  by  grand  jury,  -12:  number  of  indictments 
returned,  22, 

Assault  to  commit  murder.  2;  1  acquitted,  1  nolle  prossed. 

Breaking  and  entering.  8:  7  convicted.  1  acquitted. 

Grand  larceny.  3:  1  convicted.  2  acquitted. 

Selling  intoxicants,  second  offense.  1 :   1  convicted. 

Fau.  Term.  1928. 

Do  not  know  how  many  cases  were  investigated  :  number  of  indictments 
ret  urn  ed,  22. 

Assault  to  commit  murder,  3:  1  convicted,  2  acquitted. 
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Larceny  of  cows,  2:  1  convicted.  1  acquitted. 

Forgery,  1 :  1  convleted. 

Culpable  negligence,  1 :  1  acquitted. 

Shooting  iuto  house.  1  ;  1  convicted. 

Breaking  and  enteritis.  3:  2  convicted.  1  acquitted. 

Embezzlement.  3;  3  acquitted. 

We  have  not  investigated  to  ascertain  the  number  of  cases  nolle  prossed. 
Each  grand  jury  returns  true  Hills  for  selling  intoxicating  li'iuors  and  other 
misdemeanors  that  are  transferred  to  the  County  Judge's  Court.  For  the 
non-support  uf  wife  and  children,  defendant  many  times  agree  to  a  stipulated 
amount  for  their  support,  and  the  cw«  remained  on  the  docket.  Also  a 
number  of  Horn!  validations,  commitment  hrarinus.  inquests  and  habeas 
corpus  proceedings  are  not  shown.  The  following  cases  arc  found  on  my 
record  that  were  on  the  docket  at  the  beginulng  of  the  tlcgutar  Term  In  the 
Spring  of  1927: 

Murder.  2 ;  2  convicted, 

Aggravated  assault.  1 :  1  convicted. 

(J  rand  larceny,  2;  2  convicted. 

Breaking  and  entering.  4  :  4  convicted. 

Withholding  means  from  wife  and  children.  2:  2  nolle  prossed. 

There  are  many  eases  appealed  from  County  Judge's  Court.  Justice  of 
the  Peace  Courts  and  City  Courts  in  this  county,  which  are  handled  by 
State  Attorney.  All  cases  appenled  in  the  Supreme  Court,  hills  of  exception 
are  settled  by  State  Attorney. 

circuit  corirr,  sfwaxnke  cofxty 

Special  Twin.  Begin  si  no  Feb.  15.  1027. 

On  docket  at  beginning  of  term,  27;  number  of  cases  Investigated  by 
grand  Jury.  6:  number  of  Indictments  returned.  4. 

Assault  with  intent  to  commit  rape,  1  j  1  convicted. 

Breaking  and  entering,  1 ;  1  convicted. 

Assault  to  commit  murder,  1;  1  convicted. 

Murder,  1 :  1  convicted. 

8peI.no  Tekii    1927. 

On  docket  at  beginning  of  term.  29:  number  of  cases  investigated  by  grand 
Jury,  50;  number  of  indictments  returned.  29. 

Murder,  5;  2  convicted,  3  acquitted. 

Forgery,  3;  3  convicted. 

Assault  to  commit  murder.  3;  2  convicted.  1  acquitted. 

(irand  larceny,  4;  4  convicted. 

Larceny  of  automobile.  1 ;  1  convicted. 

Ureaking  and  entering.   11  ;   1<>  convicted.  1  acquitted. 

Aggravated  assault,  2;  2  convicted. 

Disposing  of  property  subject  to  lien.  5:  2  convicted.  3  acquitted. 

For  non-support  of  wife  and  children.  4 :  3  convicted.  1  acquitted. 

Fall  Tkkm.   1927. 
Number  of  cases  investigated  by  grand  Jury,  50;  numl-er  of  Indictments 
returned.  41. 

Murder.  3;  2  convicted,  1  acquitted. 
Manslaughter,  2;  1  convicted,  1  acquitted. 
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Assault  to  commit  murder,  3 ;  4  convicted,  1  acquitted. 
Breaking  anq  entering.  8 ;  6  convicted,  2  acquitted. 
Bank  robbery.  2 ;  2  convicted. 
Forgery,  1 ;  1  convicted. 
Grand  larceny,  4;  3  convicted,  1  acquitted. 
Larceny  of  cows.  7 ;  2  convicted,  S  acquitted. 
Larceny  of  automobile,  4;  2  convicted.  2  acquitted. 
Disposing  of  property  snbject  to  lien,  1 ;  1  conviction. 
For  non-support  of  wife,  1;  1  acquitted. 

CIRCUIT  COURT,  TAYLOR  COUNTY,  FLORIDA 
Regular  Spring  Tf.iim,  1928. 
Number   of   cases    investigated    by    grand   jury.    32;    number    of    bills    re- 
turned.  18. 

Murder.  4  :  3  convicted.  1  acquitted. 

Robbery,  1 :  1  acquitted. 

Assault  to  commit  murder.  3;  2  convicted,  1  acquitted. 

Grand  larceny,  2 ;  2  convicted. 

Bigamy.  2;  2  convicted. 

Breaking  and  entering,  2:  1  convicted.  1  acquitted. 

Larceny  of  automobile,  1;  1  convicted. 

Special  Teem,  Juke  25,  1938. 
Have  lost  record  of  cases  tried  at  special  term  above  stated. 

Regular  Fall  Term.  1928, 

Number  of  cases  investigated  by  grand  jury,  42*.  number  of  true  bills, 
returned.  19. 

At  the  end  of  the  first  week  of  this  Fall  Term  all  of  indictments  found 
by  the  grand  Jury  were  quashed  because  of  an  illegal  jury  box.  The  grand 
jury  reconvened  the  following  Monday  and  returned  12  indictments.  And 
court  adjourned. 

Special  Term,  Novemhee  5,  1928. 

No   grand  Jury.     The   following  cases  were  disposed   of: 

Murder.   1  ;   1    acquittal. 

Robbery,  1  ;  1  convicted. 

Forgery,  1 ;  1  convicted. 

Desertion  of  wife  and  children.  1 :  1  convicted. 

Breaking  and  entering.  1 ;  1  convicted. 

Several  cases  were  transferred  to  the  County  Judge's  Court.  We  do  not 
have  the  number  of  cases  nolle  prossed.  Because  of  the  number  of  murder 
cases  in  Ihis  county  there  are  many  cases  on  the  docket  not  disposed  of  and 
we  will  have  to  hold  special  terms  to  clear  docket. 

CIRCUIT  COURT,  TAYLOR  COUNTY 
Special  Tebm,  January,  1927. 

On  the  docket  at  beginning  of  term.  22;   number  of  cases  investigated  by 
grand  jury,  15;  number  of  true  bills  returned,  5;  cases  disposed  of  as  follows: 
Murder.  4 ;  4  convicted. 

Special  Term,  Mmhu  14,  1927. 
No  grand  jury.  The  following  cases  disposed  Of: 
Murder,  1 ;  1  convicted. 
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Rape,  statutory,  1;  1  convicted. 

Robbery,  1 ;  1  convicted. 

Trespass,  3 ;  1  convicted,  2  acquitted. 

it  El's  vi. ar  Spkixo  Term.  1927. 
Number  of  cases  investigated  by  grand  Jury,  34;  number  of  indictments 
returned,  22. 

Murder,  3 ;  2  convicted,  1  acquitted. 

Rape,  statutory,  4;  2  convicted,  2  acquitted. 

violating  flali  law,  9;  9  convicted. 

Special  Teiim.  June.  1927. 

No  grand  Jury. 

Murder,  1;   1  convicted. 

Grand  larceny,  1 ;  I  acquitted. 

Trespass,  2 ;  2  acquitted. 

Fall  Term.  1927. 

Number  of  cases  investigated  by  grand  Jury,  24;  number  of  indictments 
returned.  17.    Cases  disposed  of  as  follows: 

Murder,  2;  2  convicted. 

Orand  larceny,  1 ;  1  acquitted. 

Breaking  and  entering.  2;  1  convicted,  1  acquitted. 

Larceny  of  cow,  2 ;  1  convicted,  1  acquitted. 

Fraudulently  marking  an  animal,  2;  2  acquitted. 

Lewd  and  lascivious  cobabltatlon.  2 ;  1  convicted.  1  acquitted. 

Five  (5)  cases  for  non-support  of  wife  and  children  before  or  after  con- 
viction were  assessed  by  the  Court  an  agreed  amount  for  their  support.  A 
number  of  cases  were  certified  to  the  County  Judge's  Court.  We  do  not  have 
the  number  of  cases  nolle  prossed.  We  do  not  have  the  bond  validations. 
commitment  hearing,  inquests  and  habeas  corpus. 

REPORT   OF   CHARLES   M.    DVRRANCE.    STATE    ATTORNEY    FOURTH 
JUDICIAL  CIRCUIT  OF  FLORTIU 
Crime — Felonies.  No.  of  Case*. 

Murder,  first  degree  „ !i8 

Murder,  second  degree  .„ «__ M 

Rape - „ 3 

Assault  with  Intent  to  rape — 2 

No  blllB  » 

Total  number  of  cases 92 

Crlnie — Misdemeanors.  No.  of  Case*. 
Annan  It  and  battery  1 

Crime — Felonies.  No,  of  Cases. 

Murder  and  assault  with  intent  to  commit  murder.. 8 

Stealing  cattle I 

Rigaiuy    .„ ...,,,,,.....,,.,.,. 1 

Embezzlement I 

Shooting  into  a  dwelling .„. „..  1 

Shooting  Into  a  railroad  car .,  ,  „  I 
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Breaking  jail  _ _ 1 

Breaking  and  entering  and  grand  larceny 21 

Forgery  8 

Total  number  of  cases  43 

Crime — Misdemeanors.                                                                  No.  of  Cases. 

Indecent  exposure  of  person  _ - 1 

Gambling    TO 


Total  number  of  cases 80 

Crime — Felonies.  No.  of  Cases. 

Murder 5 

Breaking  and  entering  „ 12 

Grand    larceny    - — - — - 2 

Assault  with  intent  to  commit  murder . 3 

Manslaughter  . — 1 

Forgery  _ 2 

Desertion  of  minor  children _ - 1 

Receiving  stolen  goods  -  1 

Embezzlement  - - - 1 

Conspiring  to  commit  an  offense 1 

Altering  the  mark  of  an  animal * 1 

Stealing  a  heifer 2 

Shooting  into  a  vehicle  1 

Enticing  a  female  to  leave  home  for  immoral  purposes 1 

Total  number  of  cases „ -- _         38 

Crime — Misdemeanors.  No.  of  Cases, 

Taking  shrimp  from  inside  watera 4 

White  man  and  negro  woman  living  together  in  the  night  time 1 

Aggravated  assault 2 

Selling  iitjnor „ „  1 

Exposure  of  sexual  organs  .._.. _ _ _  1 

Unlawful  possession  of  intoxicating  liquor 1 

Doing  a  fish  business  without  a  license „ 1 

Discharging  firearms  on  a  public  highway 1 

Total  number  of  cases 12 

In  addition  to  the  above,  the  following  wises  were  investigated  by  grand 

juries  and  no  true  hills  found:     Murder,  2;  possessing  intoxicating  liquor,  1 ; 

receiving  stolen  goods,  1 ;  accessory  after  the  fact,  1 :  breaking  and  entering,  1. 

REPORT  OF   STATE   ATTORNEY   FOR    FIFTH   JUDICIAL,   CIRCUIT   OF 

FLORIDA  FOR  1927-28 
Hon.  Fred  Davis.  Attorney  General : 

Cases   handled   in   Fifth   Judicial   Circuit  during  years   1927   and    1928 
(Marion  county  only)  as  follows: 
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Murder.  25.  Robberies,  4. 

Rape,  1.  Other  felonies,  1T5. 

Misdemeanors.  30.  C,   A,  SAVAGE,  JR., 

State  Attorney,  Fifth  Judicial  Circuit  of  Florida. 

REPORT  OF  STATE  ATTORNEY   SIXTH   JUDICIAL  CIRC  LIT  OF 

FLORIDA 

Clearwater,  Fla„  January  30th,  1929. 
Hon.  Fred  H.  Davis,  Attorney  General, 
Tallahassee,  Florida. 

Dear  Sir : — Complying  with  your  request  for  report  of  State  attorneys.  I 
herewith  beg  to  submit  my  report  together  with  recommendations  for  changes 
In  the  law,  as  they  appear  to  me.  Beg  to  advise  that  my  report  may  not  be 
accurate,  as  I  have  not  had  time  to  carefully  Inspect  the  record  of  the  grand 
juries. 

There  being  a  county  court  In  both  Pasco  and  Pinellas  county  the  grand 
jury  does  not,  as  a  usual  thing,  investigate  misdemeanors,  however,  lu  some 
instances  they  indict  in  misdemeanors  and  certify  same  to  County  Court  for 
trial. 

At  the  spring  term  of  the  Circuit  Court  for  Paaco  county,  which  convened 
in  April,  192S,  the  grand  Jury  investigated  about  thirty-five  cases,  classed  as 
follows :  Breaking  and  entering,  10 ;  second  offense  violation  liquor  law,  10 ; 
assault  to  kill,  5;  grand  larceny,  5;  other  offenses  about  5.  (The  above  Is 
more  or  less  guesswork.) 

At  the  spring  term  In  Pinellas  county.  May,  1928.  there  was  Investigated 
by  the  grand  jury,  upon  commitment  by  the  various  magistrates  of  the  county, 
75  cases,  classed  as  follows:  Grand  larceny,  10;  false  pretense,  5;  breaking 
and  entering,  16;  attempt  to  murder,  <i;  robbery,  3;  larceny  of  auto,  8; 
assault  to  robbery.  1 ;  desertion,  6 ;  embezzlement.  3 ;  forgery,  S ;  murder,  1  ; 
rape,  1;  carnal  intercourse  under  IS  years,  1;  second  offender  liquor  law,  1; 
enticing  for  prostitution,  1  ;  receiving  stolen  property,  1 ;  bigamy.  1.  There 
were  about  20  charges  of  various  kinds  investigated  other  than  those  com- 
mitted. 

At  the  fall  term  in  Pasco  county,  October,  192S,  about  the  same  number 
of  cases  investigated  and  about  the  same  classification. 

The  fall  term  In  Pinellas  county.  December,  1928,  investigated  upon  com- 
mitment 52  cases,  as  follows:  Grand  larceny,  8;  false  pretense,  4;  breaking 
and  entering,  12;  attempt  to  kill,  4;  larceny  of  auto,  5;  attempt  to  rob,  1; 
desertion,  4 ;  embezzlement,  4 ;  manslaughter.  1 ;  forgery,  2 ;  bigamy,  1 ;  re- 
ceiving stolen  property,  2;  election  fraud.  1:  larceny  of  cow,  2;  arson,  1. 
About  6  indictments  returned  In  misdemeanors  and  about  10  or  15  other 
charges  investigated,  which  were  not  ut>on  commitment. 

Beg  to  say  that  as  I  had  not  been  required  to  keep  this  record  heretofore 
I  have  not  kept  It  accurately,  but  will  be  glad  to  do  so  henceforth.  Hope  this 
will  serve  your  purpose  for  the  present. 

Recommendation  fob  Changes  in  the  Present  Law. 
I  would  suggest  that  the  law  lie  changed  so  as  to  allow  the  State  attorney 
in  counties  where  do  criminal  court,  to  Hie  Information  In  all  felonies,  not 

capital.    This  would,  I  believe,  take  a  constitutional  amendment. 
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I  would  also  suggest  that  the  law  relative  to  securing  juries  be  amended 
so  as  to  allow  the  court  to  order  sufficient  number  to  fill  regular  panel,  also 
extra  panels  from  the  body  of  the  county,  in  discretion  of  court. 

I  would  like  to  see  law  amended  allowing  the  State  the  right  of  appeal 
not  only  in  matters  of  law,  but  also  from  verdicts  of  juries. 

Another  matter.  I  would  like  to  see  some  regulation  requiring  the  par- 
doning board  to  notify  the  State  attorney  of  all  applications  for  pardons 
arising  from  his  circuit  and  giving  him  an  opportunity  to  present  the  State's 
side  of  the  matter  before  the  pardon  is  granted. 

I  think  the  State  should  have  the  closing  argument  in  all  criminal  cases- — 
all  laws  seem  to  be  made  in  favor  of  the  criminal  (defendant). 

I  shall  not  prolong  these  suggestions,  as  I  know  you  are  a  busy  man,  and 
I  know  that  you  are  fully  able  to  take  care  of  the  State's  interest  lu  these 
matters. 

Thanking  yon  for  past  favors,  and  assuring  you  that  I  shall  be  in  position 
to  render  a  more  perfect  and  accurate  report  next- time,  I  am, 

Tonrs  very  truly, 

E,  P.  WILSON. 

LIST  OF  CASES  HANDLED  IN  THE  SEVENTH  JUDICIAL  CIRCUIT  OF 

FLORIDA.  VOLUSIA  COUNTY,  DURING  THE  YEAR  192K 

J.  A.  Scaklett,  State  Attorney. 

There  were  considered  by  the  grand  jury  during  1928.  160  cases.  There 
were  true  bills  in  125  cases,  and  no  true  bills  in  35  eases.  Of  the  125  true 
bills,  5  were  for  misdemeanors  that  were  sent  to  the  County  Judge's  Court. 

Breaking  and  Entering — Plead  guilty,  12;  found  guilty.  4;  nolle  prossed. 
1;  not  tried,  4;  acquitted,  1.    Total.  22. 

Assault  with  Intent  to  Commit  Murder — Found  guilty  of  aggravated  as- 
sault, 2 ;  plead  gnilty.  4 ;  found  guilty,  1 ;  not  yet  tried,  3 ;  continued,  1. 
Total.  11. 

Aggravated  Assault — Found  guilty,  1;  nolle  proased,  2;  bond  estreated.  1; 
plead  guilty,  1.  Tut  a  I  5. 

Murder  in  First  Degree — Plead  guilty  to  manslaughter.  1 :  plead  guilty 
to  murder  in  second  decree.  2:  found  guilty  of  murder  in  second  degree,  2; 
found   not    guilty.   1.     Total  6. 

Murder  in   Second  Degree — Plead  guilty.  1  ;  found  guilty,  1  :     Total  2. 

Mayhem — Found  guilty.  1  j  change  of  venue.  2.    Total.  3. 

Fulse  Imprisonment  and  Kidnapping — Change  of  venue  1.    Total,  1. 

Grand  Larceny — l'lend  guilty,  5:  found  not  guilty.  1;  found  guilty,  1; 
continued.  1  :  bond  estreated.  1.    Total,  9. 

Embezzlement — Indictment  quashed,  2;  nolle  grossed.  1:  found  gnilty,  12; 
continued,  4.     Total  9, 

Robbery — Continued,  2;  found  guilty,  1.     Total,  2. 

Burglary — Plead  guilty,  5.    Total,  5. 

Receiving  Stolen  Goods— Plead  guilty.  4  :  not  tried.  2.     Total,  (1. 

Assault  with  Intent  to  Rot) — Found  guilty,  1 ;  found  not  guilty.  1  ;  bond 
estreated,  1.    Total.  3. 

Forgery — Found  guilty,  1  ;  nolle  prossed.  2 :  plead  guilty,  2  ;  extradition 
pending,  1.     Total,  6. 

Uttering  Forged  Instrument— Plead  guilty.  2;  found  guilty,  2.    Total.  4. 
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Withhold  ins  Support — Found  not  guilty.  2 ;  found  guilt  j,  1 ;  bond 
estreated,  1.    Total,  4- 

Desertlon — Plead  guilty,  2:  settled  In  full.  2,    Total,  4. 

Malpractice  fa  Office — Found  not  guilty,  1 :  not  tried,  4.    Total,  5. 

Carnal  Intercourse  with  Unmarried  Female  Under  Age  of  18  Years — 
Found  not  guilty,  1;  plead  sum. v.   1.     Total,  2. 

Attempt  Hare  Carnal  Intercourse  with  Unmarried  Female  Under  Age  of 
18  Tears— Plead  guilty.  1.    Total,  1. 

Bigamy— Found  guilty.  1.     Total,   1. 

Trespass — Plead  guilty.  1.  Total,  1. 

Libel — Found  not  guilty,  1 ;  found  guilty,  l.    Total.  2. 

Abstraction  of  Monies.  Funds,  etc..  of  Banking  Corporation — Released  on 
writ  of  habeas  corpus.  J.     Total,  1. 

Obtaining  Money  Under  False  Pretense — Found  guilty.  \-  nut  tried,  1. 
Total.   2. 

Conspiracy — Indictment  tiuashed,  1.    Total.  1. 

Inducing  and  Enticing  and  Procuring  Girl  to  Leave  Home  for  Immoral 
Purposes — Xolle  pressed,  1.    Total,  1. 

Assault  with  Intent  to  Commit  Rape— Nolle  prossed,  1.    Total,  1. 

Total,  120. 

In  addition,  there  are  a  number  of  cases  pending  against  bank  officials 
for  mlsappllance  of  funds,  credits,  etc,  and  for  embezzlement,  which  hare 
gone  through  the  year  1928  without  trial,  and  which  were  ready  for  trial  at 
the  time  that  Judge  Hutchinson  became  too  ill  to  continue  the  trial  of  the 
cases. 

The  cases  marked  "not  tried"  were  set  for  January  and  February,  1929 
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REPORT  OF  L.  D.  McRAE,  CHIPLEY.  STATE  ATTORNEY   IN  AND  FOR 
THE  NINTH  JUDICIAL  CIRCUIT  OK  FLORIDA 
To   Hon.    Fred    II.   Davis,   Attorney   General   of    Florida,   showing   cases 
bundled  by  State  attorney  during  years  V,\'2~  and   l!»Us. 

Number  murder  cases.  Holmes  county,  6;  Washington  county,  none. 
Number  rape  eases  Holmes  county,  1;  Washington  county,  none. 
Nunilier  felonies.  Holmes  county,  73;  Washington  county,  61. 
Number  misdemeanors.  Holmes  county,  18:  Washington  county,  8. 
Total.  167. 

N  urn  tier  cases   investigated   l>y  grand  jnry.    Holmes  county,  127;   Wash- 
ington county.  12T.,    Total.  202. 

I  also  handled  during  this  |*>riod  several  bond  validation  suits. 

L.  D.  McRAE, 
State  Attorney,  Ninth  Circuit.  State  of  Florida. 
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REPORT  OF  C.  A.  KOSWELL,  STATE  ATTORNEY  FOR  TENTH  J1THCIAL 

CIRCtTT  OF  FLORIDA 

Fall  term  of  crand  jury  of  P.t2<i.  recalled  January  li.  I!i27. 

Returned  tive  true  bills. 

State  vs.  Eugene  Smith ;  murder ;  tried  February  12.  1!K7.  fouud  guilty 
of  murder  in  tirst  degree  with  recommendation  to  mercy ;  sentenced  to  life 
imprisonment. 

State  vs.  Earl  London,  alias  Anthony  farter,  reindicted  as  it  this  Poker 
liill ;  murder. 

State  vs.  Bartow  Foose;  murder;  tried  October  20.  1927.  directed  verdict 
by  court ;  not  guilty. 

State  vs.  Margaret  March  Sullivan,  reindicted  under  name  of  Margaret 
March ;  murder. 

State  vs.  Harry  Brooks;  murder;  tried  .January  31,  1927;  verdict,  not 
guilty. 

102C  fall  term  of  grand  jury  recalled  January  24.  192T. 

Returned  one  true  bill. 

State  vs.  Earl  London,  alias  Poker  Bill;  murder;  tried  February  2.  li'27. 
found  guilty  of  murder  In  first  degree;  sentenced  to  be  electrocuted. 

State  vs.  Henry  Lewis,  alias  Anthony  Carter;  murder;  plead  guilty, 
murder  in  second  degree  ;  sentenced  to  life  imprisonment. 

Special  term  of  grand  jury  of  1027. 

Returned  six  true  bills  and  one  no  bill. 

State  vs.  Roscoe  Costlne;  rope;  tried  October  18,  1927;  verdict,  not  guilty. 

State  vs.  Ethel  Robinson ;  murder;  plead  guilty  of  manslaughter:  kjii- 
fenced  to  one  year;  sentence  suspended  on  account  of  health  and  time  she 
bad  been  in  jail. 

State  vs.  Norman  L.  Oreen  and  Charles  P.  Acton,  transcribed  to  Criminal 
Court  of  Record;  obtaining  money  by  false  pretenses. 

State  vs.  Lawrence  Williams;  murder;  died  while  in  custody. 

State  vs.  R.  D.  Rogers ;  rape ;  not  in  custody. 

State  vs.  Monroe  Cook;  no  bill. 

State  vs.  W.  A.  Fleinming;  murder;  tried  March  16,  1027:  verdict,  man- 
slaughter; sentenced  10  years;  later  released  by  judge  because  indictment 
bad  not  been  filed  in  two  years  after  the  date  of  committing  the  crime. 

S|>ecial  term  of  grand  jury,  recalled  April  5.  1P27, 

Returned  one  true  bill. 

State  vs.  Claude  Austin;  murder;  plead  guilty  of  second  degree  murder. 

Fall  term  of  grand  jury  of  1027. 

Returned  nine  true  bills  and  one  no  bill. 

State  vs.  James  Myers;  murder;  tried  November  8,  1027;  verdict,  seconi] 
degree  murder;  sentenced  25  years  State  prison. 

State  vs.  Lawrence  Myers;  accessory  murder;  nolle  prossed,  insufficient 
evidence. 

State  vs.  Joe  Asbnry  ;  murder;  plead  guilty  second  degree  murder;  sen- 
tenced to  life  imprisonment. 

State  vs.  George  Jones;  murder;  plead  guilty  second  degree  murder;  life 
imprisonment 

State  vs.  Roy  Lay;  murder;  true  bill  with  later  count  of  Irregularities 
and  presented  to  the  grand  jury  at  special  session. 
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State  vs.  Will  Stevens;  murder;  tried  November  S,  1927;  verdict,  man- 
slaughter ;  se n tended  5  years,  * 

State  vs.  Margaret  March  ;  murder  ;  plead  guilty  of  manslaughter;  sen- 
tenced to  1  year;  sentence  suspended  on  good  behavior. 

State  vs.  Richard  Bennett ;  murder ;  tried  January  30,  192S ;  verdict,  man- 
slaughter ;  sentenced  10  years. 

State  vs.  Clifford  Stovall ;  murder;  tried  November  11.  1927;  verdict,  man- 
slaughter; sentenced  3  years. 

State  vs.  Roy  O'Hara ;  no  bill. 

Fall  term  of  grand  jury,  recalled  October  21,  1927. 

Rescinded  the  action  because  ot  irregularities  in  the  case  of  State  vs. 
Roy  Lay  and  returned  a  no  bill. 

Special  term  of  grand  jury.  192S.  returned  one  true  bill  and  two  no  bills. 

State  vs.  Washington  Thomas,  alias  Wash  Thomas;  murder;  tried  April 
23,  1928;  verdict,  manslaughter;  sentenced  5  years. 

State  vs.  Tony  Thomas ;  no  bill. 

State  vs.  J.  N.  Tillman ;  no  bill. 

Fall  term  of  grand  jury  of  1928. 

Returned  nine  true  bills  and  four  no  bills. 

State  vs.  Gary  Johnson;  murder;  tried  October  22,  192S;  verdict,  not 
guilty.     " 

State  vs.  Mary  Gibbs  and  Ilattie  1'herson.  accessory  to  murder ;  nolle 
pressed ;  insufficient  evidence. 

State  vs.  Joe  Griffin ;  murder ;  tried  October  23,  1928;  verdict,  first  degree 
murder  with  mercy ;  sentenced  to  life  Imprisonment. 

State  vs.  Sam  Harry;  no  bill. 

State  vs.  Robert  I'rldgeon;  murder;  tried  October  24.  1928;  verdict,  niur 
der  In  first  degree  with  mercy ;  sentenced  to  life  imprisonment. 

State  vs.  Shorty  Prldgeon,  alias  John  Doe ;  murder ;  not  in  custody. 

State  vs.  James  McNeil ;  murder ;  plead  guilty  second  degree  murder ; 
sentenced  20  years. 

State  vs.  Joe  Wlgfall ;  no  bill. 

State  vs.  Isaac  Co  well ;  no  bill. 

State  vs.  Harry  Edwards ;  murder ;  not  in  custody. 

State  vs.  Bill  Williams,  alias  Ben  Williams,  alias  J.  D.  Williams ;  murder ; 
not  in  custody. 

State  vs.  Henry  Johnson  ;  no  bill. 

State  rs.  H.  C.  Patterson ;  murder ;  tried  October  25.  192S ;  directed  ver- 
dict not  guilty. 

State  vs.  Charlie  Cray;  bastardy  case;  compromised  on  sanction  of  court. 

State  vs.  Leo  Jones;  bastardy;  tried  October  24.  1928;  verdict  guilty. 

REPORT   OF  VERXOX   HAWTHORNE.    STATE   ATTORNEY   FOR   ELKV- 
EXTI1  JUDICIAL  CIRCUIT  OF  FLORIDA.  1927-;!* 

From  the  mouth  of  June,  1927,  up  to  January  1,  1928,  this  office  inves- 
tigated and  handled  191  cases,  including  23  deaths  from  natural  causes.  4 
statutory    offenses.    73  accidental  deaths,   44   unlawful  homicides.    18   lawful 
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homicides,  19  suicides.  3  rapes.  2  assaults  to  lommll  murder,  1  attempted 
suicide  and  4  embezzlements. 

During  this  period  of  time  the  grand  jury  returned  13  indict  meats.  Of 
this  number :  4  charged  murder  in  first  degree,  5  charged  murder  in  second 
degree,  4  charged  embezzlement.  2  charged  statntory  offense  and  2  no  true 
bills  were  returned. 

Concerning  the  44  unlawful  homicides.  Immediate  Investigations  of  the 
crime  conducted  by  this  office  revealed.  In  most  cases,  a  homicide  triable  in 
the  Criminal  Court  of  Record  and  coming  under  the  jurisdiction  of  the  county 
solicitor,  to  whom,  in  such  cases  we  have  followed  the  practice  of  delivering 
all  evidence  and  facts,  including  the  names  and  addresses  of  all  witnesses 
obtainable  in  the  course  of  such  investigation,  including,  in  a  great  numl»er 
of  such  cases,  signed  confessions  of  the  criminal.  This  practice  has  brought 
about  happy  results  in  eliminating  the  expense  of  a  grand  jury  Invest Igatbm 
and  insuring  a  speedy  triul  in  the  court,  where  the  defendant  would  finally 
lie  put  oil  trial.  This  is  essentially  true  in  all  cases  where,  upon  investigation, 
it  is  found  that  the  grade  of  the  offense  is  less  than  capita). 

Of  the  above  Indictments  trial  jurisdiction  was  assumed  by  the  county 
solicitor  in  all  except  capital  cases. 

Convictions  were  obtained  in  all  of  the  four  first  degree  murder  cases. 

Two  disbarment  petitions  against  Miami  attorneys  were  Bled  resulting 
in  the  disbarment  of  one  defendant  and  a  finding  for  the  defendant  in  the 
other. 

During  the  year  192S  this  office  investigated  and  bandied  201  cases,  in- 
cluding 33  deaths  from  natural  causes,  SO  accidental  deaths.  43  unlawful 
homicides.  4  rapes,  15  lawful  homicides,  16  suicides,  1  statutory  offense,  1 
attempted  suicide  and  8  assaults  with  intent  to  commit  murder  or  rape. 

During  the  year  the  grand  jury  returned  30  indictments.  Of  this  nam- 
her  13  charged  murder  In  first  degree,  7  charged  murder  In  second  degree.  1 
charged  non-support.  1  charged  arson,  2  charged  assault  and  battery.  1 
charged  conspiracy  to  obstruct  justht?.  1  charged  statutory  offense.  3  charged 
rai>e,  1  charged  robbery  and  2  no  true  bills  were  returned. 

Of  the- 13  indictments  fur  murder  in  first  degree,  convictions  have  been 
obtained  in  nine  cases,  there  has  been  three  acquittals  and  one  case  has  not 
yet  been  tried.  Two  criminal  assault  cases  arc  now  pending,  and  one  has 
l»een  nolle  prossed  because  the  prosecuting  witnesses  have  moved  out  of  the 
State. 

Four  disbarment  petitions  against  Miami  attorneys  have  been  filed. 
Three  of  these  have  already  been  tried  and  the  other  one  will  be  tried  at  an 
early  date.  la  these  cases  the  offenders  are  charged  with  dishonest  practices 
and  conduct  unfitting  them  for  association  with  the  fair  and  honorable 
members  of  the  bar. 

This  office  has  resisted  three  bond  validations  during  the  year.  Th« 
proposed  Issue  of  $3,000,000  to  bulkhead  private  property  along  the  ocwan 
front  of  Miami  Beach  by  county  and  city  taxatinn  was  defeated,  represent- 
ing a  total  saving  of  $6,600,000  to  the  taxpayers.  A  proposed  bond  issue  of 
$46,000  for  the  town  of  Ojus  was  defeated.  These  bonds  were  later  validated 
without  objection  after  a  compliance  with  the  law  by  the  town  authorities. 

We  are  now  contest  inn  the  East  Coast  Canal  bond  issue  in  the  Supreme 
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Court  of  the  State,  wherein  $1,887,000  bonds  are  sought  to  be  validated  on 
the  part  of  the  Florida  Inland  Navigation  District  Commission, 

REPORT  OF  GUY  M.  STRAYHORN,  STATE  ATTORNEY  TWELFTH  JU- 
DICIAL CIRCUIT,    FORT  MYERS,    FLA. 

February  7,  1929, 
Hon.  Fred  H.  Davis,  Attorney  General, 
Tallahassee.  Fla. 

Dear  Sir : — Pursuant  to  your  request.  I  report  herewith  a  summary  of 
the  criminal  business  handled  In  the  twelfth  judicial  circuit  during  the 
years  1S27  and  1928: 

During  the  year  1927  the  grand  juries  in  this  circuit  iuv estimated  138 
cases,  and  during  the  year  3  928.  140  cases,  and  returned  indictments  as  fol- 
lows : 

Charge—  1927  ■  1928 

Murder 8  4 

Burglary 15  17 

I-arreny 8  6 

Rape   „ 1  1 

Misdemennors     2  1 

Miscellaneous  felonies  _ _™™__    66  84 

Totals _.._ 100  113 

I  linpe  this  is  the  information  you  desired,  but  if  you  wnnt  anything 
further,  write  me  and  I  will  try  to  get  it  up  for  you. 

Yours  truly. 

GUY  M.  STRAYHORN. 

UF.t'ORT  (IF  CHARLES  B.  PARKHILL.  ESQ.,  STATE  ATTORNEY  THIR- 
TEENTH JUDICIAL  CIRCUIT  OF  FLORIDA.  1927-28 

Tampa.  Fla.,  January  31,  1929. 
1927. 

I'eb.    7     John  Small  vs.  State  ;  appeal ;  reversed. 

Feb.  10     Mrs.  L.  Davis  vs.  State;  api>eal ;  dismissed  and  affirmed. 

Feb.  16     Robert  Green  vs.  State;  murder;  convicted. 

Feb.  23     Ex  Parte  William  Clarke ;  habeas  corpus. 

Feb.  24    Tony  Rneno  vs.  State  ;  appeal ;  affirmed, 

Feb.  2"i     Seth  M.  Smith  vs.  State;  appeal;  argued  and  submitted. 

Feb.  25     John  Bergman  vs.  State;  appeal;  reversed. 

Feb.  25    F.  Fernandez  vs.  State;  appeal;  argued  and  submitted. 

March  26     Jacob  Gilbert  vs.  State;  murder;  convicted. 

April   IS     State  vs.  Will  Brown  :  .murder;  not  arrested. 

April  25    Jacob  Long  and  David  Watson  vs.  State:  murder:  two  mistrials 

and  nolle  pressed. 
May  11     State  vs.  Sanford  Forter;  murder;  convicted. 
July    S    Ex  Parte  Clarence  Sullivan ;  habeas  corpus ;  discharged.    The  Staie 

appealed  and  judgment  reversed. 
July  20     State  vs.  B.  F.  Levins ;  murder ;  convicted  and  electrocuted. 
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July  29     State  vs.  B.  F.  Levins;  murder;  nolle  prossed. 

July  27    Harvey  Myers  vs.  State ;  appeal ;  dismissed, 

July  27    Harvey  Myers  vs.  State :  appeal ;  reversed. 

July  26    Grady  Scroggtns  vs.  State ;  appeal :  affirmed. 

Aug.   29    V.  Pullara  vs.  State ;  appeal ;  reversed. 

Sept.    6    State  vs.  Leonard  Thompson  :  murder ;  not  guilty. 

Sept.  17    State  vs.  Ethyl  E.  Duncan  and  Eleanor  Wells ;  murder :  Bessie  Lee 

Duncan  convicted;  Eleanor  Wells*,  nolle  prussed. 
Sept,  22    E.  Maddoloni  vs.  State :  appeal ;  dismissed  aud  affirmed. 
Sept. 22     E.  F.  Robin  vs.  State;  appeal:  dismissed  aud  affirmed. 
Sept.  22     Eddie  Coin  vs.  State ;  appeal ;  dismissed  and  affirmed. 
Sept ....    F.  W.  King  vs.  State;  appeal ;  dismissed  and  affirmed. 
Oct,  18     State  vs.  Richard  Haywood ;  murder ;  not  guilty. 
Oct.  20     State  vs.  Louis  Archer;  murder;  convicted. 
Oct. 26    Cleve  Yates  vs.  State;  ap]>eal ;  dismissed  and  affirmed. 
Oct,  26     Eddie  Andrews  vs.  Slate ;  appeal ;  dismissed  and  af  Armed. 
Oct,  26    Bob  Long  vs.  State;  appeal;  dismissed  and  affirmed. 
Oct,  26    C.  K.  Weaver  vs.  Slate  ;  appeal ;  dismissed  and  affirmed. 
Oct,  26    G.  C.  I'olk  v.  State;  appeal;  dismissed  and  affirmed. 
Oct. 26    Andrew  Gaskius  vs.  State;  appeal ;  dismissed  and  affirmed. 
Oct. 26    George  Nueclo  vs.  State:  appeal;  dismissed  and  affirmed. 
Nov.    S     In  Be:  Albert  Dewey  Hunt;  habeas  corpus;  discharged. 
Nov.  16    He :  Artie  Colson  ;  habeas  corpus. 

Nov,  17     State  vs.  George  Smith,  alias  Outlaw  ;  murder ;  convicted. 
Dec.   2    State  vs.  John  Held;  murder:  convicted. 
Dec.    7    In  Re :  Daniel  F.  Morton  ;  habeas  corpus ;  discharged. 
Dec.    S    State  vs.  Adolpnus  Howard ;  murder ;  convicted, 

1928. 
Jan.   9    State  vs.  Bert  O'Neal ;  murder ;  convicted. 
Jan.  12     State  vs.  Francisco  Jimfnez;  murder:  convicted. 
Feb.    1    C.  J.  Weaver  vs.  State ;  appeal :  dismissed  and  affirmed. 
Feb.    1     In  Re:  Bill  Young;  habeas  corpus;   writ  denied;  appealed  to  Su- 
preme Court. 
March  26    State  vs.  Rosa  Watson ;  murder ;  convicted. 
March  27     State  vs.  Lillie  May  Green;  murder;  convicted. 
March  28    State  vs.  Theodore  Brown,  alias  Buster  Brown ;  rape ;  convicted. 
June  27    A.  E.  Mountain  vs.  State;  appeal;  dismissed  and  affirmed. 

Beatrice  Jones  vs.  State;  appeal;  dismissed  and  affirmed. 

Frank  Edwards,  alias  Sonny  Edwards  vs.  State :  appeal ;  dismissed 
and  affirmed. 

Alto  Klay  and  Lyman  Reed  vs.  State:  appeal ;  argued  and  submitted. 

State  vs.  Paul  Grumpier ;  Tape ;  convicted. 

Sam  and  Charles  Pitisci  vs.  State ;  appeal ;  affirmed. 

Lucas  Gullo  vs.  State;  appeal;  reversed. 

State  vs,  Pedro  Leon,  alias  Pica;  murder;  convicted. 

State  vs.  Henry  Graham ;  murder ;  convicted. 

State  vs.  Jose  Pelaez :  murder ;  not  guilty. 

State  vs.  Janie  Crutcber :  murder ;  convicted  of  second  degree  mur- 
der ;  new  trial  granted ;  transferred  to  Criminal  Court. 
Nov.  20    State  vs.  Albert  Williams ;  rape ;  convicted. 
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Nov.  14.    State  vs,  Carl  Roberts ;  assault  to  rat>o ;  transferred  to  Criminal  Court. 
Nov,  14     State  vs.  Charles  Brown;  murder;  not  arrested. 
Nov. 22    In  Ite:  George  Nuecio;  hatieas  corpus;  writ  denied. 
Nov.  22    J?H.  Ellis  vs.  State :  appeal :  argued  and  submitted. 

February  0,  1929. 
In  addition  to  the  criminal  cases  above  stated,  the  following  civil  causes 
were  bandied  and  disposed  of  by  Charles  B.  1'arkblll,  Esquire.  State  Attorney 
of  the  Thirteenth  Judicial  Circuit  of  the  State  of  Florida,  during  the  years  or 
1U27  and  192S : 

1*127. 
Jan.  27    City  of  Plant  City  vb.  State ;  validation  of  $58,000.00  bonds. 
March  8    County  of  Hillsborough  vs.  State;  validation  of  $52,000.00  bonds. 
May  14    City  of  Tampa  vs.  State;  validation  of  $30,000.00  bonds. 
June  20     Special  Tax   School   District  No.  53  vb.   State;    validation  ofr  $25,- 

000.00  bonds. 
June  20     Special   Tax   School   District  No.   11  vs.    State;   validation  of  $42,- 

.      000.00  bonds. 
June  20    Special  Tax  School  District  No.  IS  vs.  State:  validation  of  $100,- 

000.00  bonds. 
July  10    Special  Tax  School  District  No.  57  vs.  State:  validation  of  $25,000.00 

bonds. 
Aug.  20     Special    Tax    School    District    vs.    State :    validation    of    $100,000.00 
bonds. 
City  of  Tampa  vs.  State ;  validation  of  $300,000.00  bonds. 
Comity  of  Hillsborough  vs.  State;  validation  of  $75,000.00  bonds. 
Board  of  Public  Instruction  of  Hillsborough  County  vs.  State ;  val- 
idation of  $100,000.00  bonds. 
Plant  City  Special  Road  and  Bridge  District  of  Hillsborough  County 
vs.  State ;  validation  of  $120,000.00  bonds. 

Special  Tax  School  District  No.  36  vs.  State;  validation  of  $70,000.00 
bonds. 
Juan  Lugriz  vs.  State;  removal  of  disability  of  insanity. 
City  of  Plant  City  vs.  State  ;  validation  of  $25,000,00  bonds. 
North  Tampa  Special  Road  and  Bridge  District,  Hillsborough  County, 
vs.  State;  validation  of  $75,000.00  bonds. 
Oct.  11    Lake  Fern  Special  Road  and  Bridge  District  of  Hillsborough  County 
vs.  State;  validation  of  $306,000.00  bonda. 
1928. 
Jan.    3     Special  Tax  School  District  No.  7  vs.  State; -validation  of  $20,000.00 

bonds. 
April    5     G.  M.  Denton  vs.  State;  removal  of  disability  of  insanity. 
May  1     Catherine  Waldon  vs.  State;  removal  of  disability  of  Insanity. 
May  4     Josephine  E.  Flowers  vs.  State:  removal  of  disability  of  insanity. 
Oct. IS     Robert  E.  Gregory  vs.  State:  removal  of  disability  of  insanity. 
Nor,   S    W.  H.  Young  vs.  State;  removal  of  disability  of  non-age. 
No.  19     Special  Boad  and  Bridge  District  No.  5  vs.  State:  validation  of  $42,- 

000.00  bonds. 
Nov.  19     County  of  Hillsborough  vs.  State;  validation  of  $171,000.00  bonds. 
Dec.  27    Special  School  District  No.  7  ;  validation  of  $15,000.00  bonds. 

CHARLES  B.  PARKHILD. 
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REPORT  OF  J.  FRANK  ADAMS,  STATE  ATTORNEY,  FOURTEENTH  JU- 
DICIAL CIRCUIT,  BLOCNTSTOWN,  FLA. 

February  7.  1929. 
Hon.  Fred  Davis,  Attorney  Genera], 
Tallahassee,  Fla. 

Dear  Sir: — Pursuant  to  your  request.  I  have  gathered  as  bent  I  could 
the  desired  data  in  connection  with  the  fourteenth  judicial  circuit  for  the 
years  1927  and  1928,  which  is  as  follows,  which  I  am  sorry  to  say  is  not 
complete,  owing  to  the  fact  that  I  have  been  sick  for  almost  three  weeks 
and  no  one  could  get  the  data  for  me,  however,  it  is  approximately  correct : 

Number  of  causes  investigated  before  the  grand  jury,  251 ;  number  of  in- 
dictments returned,  185:  number  of  indictments  returned  for  felonies.  180: 
number  of  Indictments  for  misdeamenors,  5,  and  estimated  numher  of  con- 
victions and   pleas  of  guilty,  150. 

With  reference  to  making  recommendations  as  to  any  change  in  our 
laws,  will  state  that  the  present  system  of  procuring  jumrs  is  an  insult  to 
common  decency  and  should  be  remedied  in  some  way.  1  have  also  hail 
occasion  (however,  not  recently)  to  investigate  our  laws  concerning  false 
imprisonment,  and  unless  amended  since  I  last  looked  into  the  matter,  it  is 
very  defective. 

Am  indeed  sorry  that  I  have  been  unable  to  get  this  data  to  you  erp 
this,  but  have  done  the  best  I  could. 

Respectfully  yours, 

J.   FRANK  ADAMS. 

REJ'OKT  OF   STATE  ATTORNEY    L.    It.   BAKER.   WEST   PALM    BEACH, 
FOR  THE  FIFEEXTH  JI'DlClAL  CIBCl'lT  OF  FLORIDA. 

Date  of  Indictment — 1927. 
Feb.  10 — Bessie  Anderson,  murder ;  manslaughter. 
Feb,  10 — J.  V.  Lancles,  murder :  acquitted. 
Feb.  10 — Larry  James,  murder  :  manslaughter. 
Feb.  10 — Leonard  Hill.  Sam  Hill  and  May  Jones,  murder:  Leo  Hill  and  May 

Jones  convicted  of  manslaughter;  Sam  H.  acquitted. 
Feb.  If! — E.  H.  Walker  et  al..  murder ;  transferred  to  Federal  Court 
June  8 — D.  S,  Hilliard.  murder :  acquitted. 
June  S — Lee  Hunt,  murder ;  acquitted, 
June  8 — Clarence  Worthy,  murder:  manslaughter. 
June  8 — Cecil  Messer.  murder:  manslaughter. 
Nov,  16 — L.  T.  Creech,  murder:  acquitted. 
Nor.  10— John  Childs.  carrying  concealed  weapons:  transferred  to  Criminal 

Court. 
Nov.  lfi — It.  L.  Saunders,  rape:  acquitted. 

Four  investigations  into  criminal  matters  during  1927  result etl  in  no 
true  bills. 

1028— 
April  2 — James  McKinney,  manslaughter:  transferred  to  Criminal  Court. 
April  2 — Mark  Rafalsky  and  A.  T.  Herd,  obtaining  money  under  false  pre- 
tense ;  transferred  to  Criminal  Court. 
June  7- — LeRoy  fJoshea,  Clinton  Love  and  Ed  Cox.  murder;  acquitted. 
June  7 — John  Thomas  Tucker,  murder;  nolle  prossed. 
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.Nov.  8 — lrviii  Worthy,  murder:  second  degree. 
Nov.  S— Orover  Henry,  murder ;  manslaughter. 

Three  matters  investigated  resulted  In  no  true  hills  In  1928. 

SIXTEENTH  CIItCITT— XO  REPORT. 

REPORT  OF  STATE  ATTORXEY  C.  A.  BOYER  FOR  SEVEXTEENTH  JU- 
DICIAL CIRCUIT  OF  FLORIDA.  1927-28. 

As  you  know,  there  is  in  Orange  county  a  Criminal  Court  of  Record  and 
during  my  administration  which  commenced  June  10,  1927,  the  following 
are  a  list  of  eases  handled  by  me  during  this  period  of  time,  to- wit : 

Murder,  12:  assault  with  inteut  to  murder,  2;  rape,  I.  and  kidnapping,  1. 

In  Osceola  comity ,  where  there  is  no  Criminal  Court  of  Record,  I  huve 
the  prosecution  of  all  felonies  and  the  following  is  a  record  of  the  eases 
tried  by  me  in  Osceola  county  during  my  administration  thus  far: 

Murder.  2;  withholding  support  from  wife  and  child.  3;  larceny,  5; 
carnal  intercourse.  1:  receiving  stolen  goods,  5:  rape,  1;  selling  intoxicating 
liquor.  8;  manslaughter,  1;  perjury,  4:  assault  with  intent  to  murder,  5; 
embezzlement.  3:  breaking  and  entering  with  intent  to  commit  a  felony.  1; 
assault  with  intent  to  rape,  3;  compounding  a  felony.  1;  carrying  concealed 
weapons.  1. 

I  wish  to  report  that  both  In  Osceola  county  and  Orange  county,  which 
comprises  the  Seventeenth  Judicial  Circuit,  both  dockets,  as  far  as  criminal 
cases  are  concerned,  are  up  and  at  no  time  do  I  allow  cases  to  go  over  and 
have  had  the  good  fortune  thus  far  not  to  have  any  continuances  granted. 
This  naturally  keeps  the  dockets  from  getting  congested  and  grants  to  the 
defendant  a  speedy  trial.  * 

Very  truly  yours, 

C.  A.  BOYER. 

REPORT  OF   STATE   ATTORXEY    FOR   EIGHTEENTH    JUDICIAL   CIR- 
CUIT OF  FLORIDA  FOR  1927-28. 

As  you  know,  a  number  of  bond  validations  are  always  being  bandied 
by  the  State  Attorney,  as  also  proceedings  for  restoration  to  judicial  sanity, 
other  than  these  matters  the  following  business  has  been  disposed  of,  namely  : 

Scrim;  Term,  1927. 
Manatee    Couuty.    Florida — Twenty-one    true   bills.    15   no    bills.   14   bond 
estreature  proceedings,  S  convictions,  4  acquittals.  2  mistrials  and  1  murder 
case. 

Spring  Teem.  1927, 
Sarasota    Couuty.    Florida:— Thirty-one  true  bills,   11   no  hills,   no   l>oud 
estreature  proceedings,  7  convictions.  5  acquittals,   1   mistrial  and  4  murder 
cases. 

Fall  Tersc,  1927. 
Manatee  County,   Florida — Twenty-two   true  bills,  20  no  bills,  24  bond 
estreature  proceedings.  8  convictions,  5  acquittals,  no  mistrial  and  2  murder 
enses. 

Spklng  Tebm.  192S. 
Manatee  County,  Florida — Fourteen  true  bills.  7  no  bills,  5  convictions,  2 
acquittals,  G  bond  estreature  proceedings,  no  murder  cases. 
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Fall  Tebm,  1928, 

Manatee  County,  Florida — Twenty-three  true  bin*.  20  no  bills.  22  bond 
estreature  proceed  iugs,  7  convictions,  4  acquit  tnls.  uo  murder  cases. 

In   the   alHive   re]iort   convictions   include   pleas   of  guilty. 

Sara&otu  county  was  taken  from  the  Eighteenth  Judicial  Circuit  in 
July.  1927. 

Criminal  cnscB  now  pending,  Manatee  County  Circuit  Court,  35;  six  con- 
tinued. 29  not  in  custody  last  term  of  court. 

This  report  Includes  only  felony  cases,  others  are  handled  in  County 
Court  and  seldom  come  before  the  grand  jury. 

J ii  addition  to  crlmiuul  and  bond  cases.  Itemized  ntwive  during  the  pe- 
riod of  time  covered  by  this  report,  probably  three  dozen  criminal  appeal 
cases  and  habeas  corpus  cases  have  been  handled  by  my  office,  together  with 
approximately  a  dozen  preliminary  hearings.  In  addition,  all  criminal  cases 
a  p  pea  let!  to  the  Supreme  Court  from  this  circuit,  have  been  briefed  by  me 
as  assistant  td  the  Attorney  General.  nirwFV   A    I1YF 

Criminal  cases  presented  by  the  grand  jury  and  placed  on  the  trial  docket 
for  Highlands  county  and  State  of  Florida  for  the  years  1927  and  1928: 

1927. 

1.  State  vs.  Charlie  Orr,  assault  with  intent  to  commit  murder;  con- 
tinued ;  not  in  custody. 

2.  State  vs.  Jesse  David,  larceny  of  live  stock ;  nolle  proased,  after  re- 
versal of  conviction  by  Supreme  Court. 

3.  State  vs.  Paul  Rhyan.  Joe  Rhyan,  Dudley  Rhyan  and  L.  L.  Kbyan, 
murder ;  guilty  third  degree  as  to  Paul ;  others  not  guilty, 

4.  State  vs.   Henry   James,  embezzlement:   guilty. 

5.  State  vs.  Paul  Rhyan,  assault  inteut  to  murder ;  not  guilty. 

6.  State  tb,  George  Wilson,  embezzlement ;  not  in  custody. 

7.  State  vs.  Willie  Smith,  interfering  with  railroad  track ;  nolle  pressed 
at  request  of  prosecution. 

8.  State  vs.  Julius  Hyman.  murder;  not  guilty. 

9.  State  vs.  J.  G.  Parker,  obtaining  money  by  false  pretenses ;  not  guilty. 

10.  State  vs.  George  B.  Walker,  embezzlement;  nolle  pressed  (new  Indict' 
ment  obtained). 

11.  State  vs.  George  B.  Walker,  embezzlement ;  nolle  prossed  (new  indict- 
ment obtained). 

12.  State  vs.  George  B.  Walker,  embezzlement;  nolle  prossed  (new  indict- 
ment obtained). 

13.  State  vs.  George  B.  Walker,  embezzlement:  nolle  prossed  (new  Indict  - 
See  below. 

.  George  B.  Walker,  embezzlement :  not  guilty. 

.   W.  A.   Hatchell,  obtaining  money  by   false  pretenses! ;   not 

,  Ivey  E.  Futch,  aggravated  assault:  guilty. 
Fred  Taylor,  forgery ;  continued ;  not  in  custody, 
.  Robert  Martin,  obtaining  property  by  false  pretenses:  not 

.  E.  F.  Hall,  unlawfully  deserting,  etc.,  wife  and  children ; 

continued  ;  not  in  custody. 
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Fall  Teem,  1927. 
State  vs.  Charlie  Orr.  same  as  So.  1 ;  not  in  custody. 
State  vs.  George  B.  Walker,  embezzlement ;  same  as  No. 


10;  con- 


State   vs.   George  B.   Walker,  embezzlement :   same  as  So,   11 ;  con- 

State  vs.   George  B.   Walker,  embezzlement :   same  as   So,   12 ;   eou- 

State  vs.  Fred  Taylor,  forgery:  same  as  No.  17:  not  in  custody. 
State  vs.  George  E,  Wilson,  embezzlement;  same  as  No.  0;  not  In 

State  vs.  E.  F.  Hall,  same  as  So.  19 ;  not  in  custody. 

State  vs.    Katie  Williams,   murder :  continued. 

State  vs.  Joseph  Haywood,  larceny  of  auto ;  guilty. 

State  vs.  William  T,  Mack,  grand  larceny;  guilty. 

State  vs.  Julius   Hyumn.  receiving  stolen  property :  guilty. 

State  vs.   Pleas  W.  Van  Meter,  deserting  child  ;  not  guilty. 

State  vs.   George   B,   Walker,  embezzlement:    same  as  21   and   10; 

State  vs.  George  B.  Walker,  embezzlement:  same  as  22  and  11;  con- 
State  vs.  George  B.  Walker,  embezzlement ;  same  as  23  and  12 ;  eon- 
State  vs.  Rosa  Mae  and  Mildred  Spradlin,  housebreaking,  intent  to 


commit   a   misdemeanor ;  guilty  as  to  Rosa  Mae,  not  guilty   for  Mildred. 

35.     Rosa  Mne  Spradlin,  assault,  intent  to  murder ;  guilty. 

315.     Statu  vs.  Stephen  Q,  Eastwood  and  George  Eastwood,  housebreaking, 
intent  to  commit  felony ;  nolle  prossed. 

37.     State  vs.  Joe  Williams,  housebreaking,  intent  to  commit  felony; 


guilty. 

38. 
guilty. 

39. 
guilty. 

-m. 

pressed . 
41. 


State  vs.  Joe  Williams,  housebreaking,  intent  to  commit  felony  : 
State  vs.  Joe  Williams,  housebreaking,  intent  to  c-ommit  felony; 


(1) 


<2> 


(3) 


State  vs.  Lonnle  Folsome.  breaking,  intent  to  commit  a  felony;  nolle 


State  vs. 


\rthur  Oates  and  Victoria  Thomas,  murder;  nolle  prossed; 
no  evidence  to  convict. 

42.  State  vs.  William  Russell,  larceny  of  auto  :  guilty. 

Swung  Tebm,  1928. 

43.  State  vs.  Charlie  Orr,  same  as  No.  1 ;  not  in  custody. 

44.  State  vs.  George  B.  Walker,  same  as  Nos.  11  and  22;  continued. 

44.  State  vs.  George  B.  Walker,  same  as  Sos.  12  and  23 ;  continued. 

45.  State  vs.  Fred  Taylor,  same  as  So.  17 :  continued  ;  not  in  custody. 

46.  State  vs.  George  B.  Wilson,  same  as  No.  6 ;  continued ;  not  in  custody. 

47.  State  vs.  E.  F.  Hall,  same  as  No.  19 ;  continued ;  not  in  custody. 

48.  State  vs.  Katherine  Williams,  murder;  guilty  third  degree. 

49.  State  vs.  Paul  Shanks,  desertion  of  wife ;  not  in  custody ;  continued. 
GO.     State   vs.   Tom    Yaney.   obtaining  property    under    false    pretenses: 

continued ;  motion  of  defendant. 
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51.  State   vs.    Lewis   Taylor,    manslaughter:   continued ;   motion   of   de- 
fendant. 

52.  State  ts.  Willie  Montgomery,  assault  intent  to  murder :  not  guilty. 

53.  State  vs.   Bill  Thomas,   housebreaking,   iutent   to  commit  a   felony : 
guilty. 

54.  State  vs.  Johnnie  Jones,   Lee  Hamilton  and   Albert   Brown,  assault 
with  Intent  to  murder;  guilty  Jones  and  Hamilton;  not  guilty  Brown. 

55.  State  vs.   Sheltle  Oliver,  manslaughter :  not  guilty. 

50.     State   ts.   J.   Trot  tie  Bowers,  liastardy :   settled   cobb   ont  of  court  ; 
nolle  prossed. 

Faix  Tebu,  1928. 

57  to  02  same  as  above  Xos.  43  to  47.  lne. 

t>{  same  as  No.  40. 

04  same  as  above  \"o.  50. 

t!5.     State  vs.   Lewis   Taylor,   m a un la  lighter ;   nolle   prossed   and    No.   'M 
substituted  by  new  Indietment. 

00.     Lewis  Taylor,  murder ;   not  guilty. 

07.     State  vs.  Clarissa  Robertson  and  Arthur  Bennett,  housebreaking,  in 
teut  to  commit  a  felony;  guilty  as  to  Clarissa;  not  utility  tts  to  Benuett 

OS.     State  vs.  Edward  U,  Rhodes,  bigamy;  guilty. 

09,     State  vs.  Claud  Cunningham,  Willie  Lawson  and  Jim  Merrltt,  rob- 
berty ;  guilty. 

70,     State    vs.    Willie    May    David,    grand    larceny:    continued;    not    to 
custody. 

7L     State    vs.    Allen    V.    Wcsrberry.    unlawful    sexual    Intercourse    with 
unmarried  female  under  18,  etc. :  guilty. 

72.  Willie  Bun  I  in  and  Leroy  Stewart,  housebreaking.  Intent  to  commit 
a  felony ;  guilty  as  to  Burdln ;  not  guilty  as  to  Stewart. 

73.  State   vs.   Marie  Moore,  murder ;   continued. 

DESOTO  COUNTS 

1.  State  vs.  Marvin  Carver  and  Thomas  Mulford,  larceny  of  live  stock  ; 
guilty  and  sentenced. 

2.  State  vs.  Valmar  Herman  and  Douglas  Herman,  breaking  and  en- 
tering building  with  Intent  to  commit  a  misdemeanor  therein ;  nolle  prossed. 

3.  State  vg.  W.  M.  Holland,  breaking  and  entering  with  Intent  to  com- 
mit a  felony ;  guilty  and  sentenced. 

4.  State  vs.  Phillip  Anderson,  embezzlement  and  conversion;  continued. 

5.  State  vs.  Phillip  Anderson,  embezzlement  and  conversion  ;  continued. 

6.  State  vs.  Carl  Halm,  grand  larceny :  guilty  and  sentenced. 

7.  State  vs.  Robert   Lee  Stlubrldge,  larceny  of  automobile;  guilty  and 
sentenced. 

8.  State  vs.  Dou  Lewis,  embezzlement  of  automobile;  guilty  nnd   sen- 
tenced. 

0. 
10. 
11. 
prossed. 
12. 
13. 


State  vs.  V.  O.  Fussell.  embezzlement :  Indictment  quashed. 

State  vs.  Abraham  Jelks.  murder:  acquitted. 

State  vs.  J.  B.  Austin  ami   Mrs.  J.  B.  Austin,  embezzlement ;  nolle 

State  vs.  Walter  Bush  Dykes,  forgery;  motion  granted  to  quash. 
State  vs.  J.  E.  GneRt,  emtiezzlement ;  nolle  prossed. 
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14.  State  vs.  H.  M.  Greenberg,  obtaining  money  under  false  pretenses. 

15.  State    vs.    J.   E.   Guest,    obtaining   property    under   false    pretenses ; 
guilty  and  sentenced ;  same  ease  as  party  on  No.  13. 

16.  State  vs.  Wenton  Curry,  larceny  of  live  stock ;  nolle  prossed. 

17.  State  vs.  Joe  Johnson,  forgery ;  guilty  and  sentenced. 

18.  State  vs.  Joe  Johnson,  forgery :  guilty  and  sentenced. 

19.  State  vs.  Seymore  Smith,  manslaughter ;  guilty  and  sentenced. 

20.  State  vs.  Earl  H.  Hickman,  larceny  of  automobile;  acquitted, 

21.  State  vs.   Oiie   Elum,  forgery ;   guilty  and   sentenced. 

22.  State  vs.    Marion   M.   Brown,  deserting   and    withholding  means   of 
support   from   wife  and   child ;   nolle  prossed. 

23.  State  vs.  E.  T.  Bailey  and  G.  D,  Hnss.  Jr.,  obtaining  property  under 
false  pretenses;  motion  to  quash  granted. 

24.  State  vs.  J.  W.  Wade,  unlawfully  deserting  and  withholding  means 
of  support  of  wife  and  child  ;  nolle  prossed. 

25.  State  vs.  Pythian  Smith,  grand  larceny :  guilty  and  sentenced. 

26.  State  vs.  David  Jones,  grand  larceny;  guilty  and  sentenced. 

27.  State  vs.   Willie  Jones,   forgery ;   guilty   and   sentenced. 

28.  State  vs.  Otis  C.  Peters,  unlawfully  withholding  means  of  support 
from  his  minor  children ;  guilty  and  sentenced. 

29.  State   vs.    Ed.    Smith,    unlawful    carnal   intercourse :    continued, 

30.  State  vs.  J.  C.  Howell,  forgery  and  uttering  instrument ;  continued. 

31.  State  vs.    Paul    Stephens,    unlawfully    deserting    and     withholding 
means  of  support  from  wife  and  child ;  guilty  and  sentenced. 

32.  State  vs.  Phillip  Anderson,  embezzlement  and  conversion ;  continued. 

33.  State  vs.  Phillip  Anderson,  embezzlement  and  conversion ;  continued. 

HARDEE  COUNTY  CASES—  1927  AND  1928. 

Sfring  Tebm,  1927. 

1.  State  vs.  L.  Lazarus,  forgery;  nolle  prossed, 

2.  State  vs.  C.  L.  Jones,  alias  W.  J.  Webb,  housebreaking ;  nolle  prossed  ; 
defendant  dead. 

3.  State  vs.  A.  L.  Turner,  obtaining  money  under  false  pretenses ;  con- 
tinued. 

4.  State  vs.  Arthur  Williams,  shooting  into  dwelling  house  :  continued  ; 
motion  of  defendant. 

5.  State  vs.  T.  J.  Rivers,  shooting  into  dwelling  bouse ;  continued  ;  mo- 
tirm  of  defendant. 

6.  State  vs.  Finas  Albritton,  forgery  ;  guilty. 

7.  State  vs.  Finas  Albritton,  forgery ;  guilty. 

8.  State  vs.  Finas  Albritton.  forgery:  guilty. 

9.  State  vs.  Elbert  Coker,  robbery :  guilty. 

10.  State  vs.  Joe  Bond,  alias  Joe  Bond,  murder;  guilty,  second  degree. 

11.  State  vs.  P.  A.  Chauncey.  desertion  of  wife  ;  guilty. 

12.  State  vs.  J.  B.  Jack,  larceny  ;  capias  issued  :  not  in  custody. 

13.  State  vs.  Noah  Kirkland,   forgery";  guilty. 

14.  State  vs.  Noah  Kirkland,  forgery ;  guilty. 

15.  State  vs.  Sharmau  Philips,  assault  intent  to  murder ;  guilty. 

W.     State  vs.  W.  A.  Stewart,  grand  larceny ;  continued  ;  motion  of  defend- 
ant. 
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17.  State  vs.   Elbert  Coker,  robbery ;  guilty. 

IS.  State  vs,  E.  W.  Downey,  dlsjiosing  of  personal  property  under  con- 
ditional sales  contract ;  not  guilty. 

19.  State  vs.  Cliff  Cochran,  forgery :  guilty. 

20.  State  vs.   Cliff  Cochran,  forgery ;  guilty. 

21.  State  vs,  Henton  Smith,  disturbing  religious  worship;  nolle  grossed 
request  church    officials. 

22.  State  vs.  Charles  G.  Adler.   embezzlement ;   not   in   custody :  capias 
issued  ;  continued. 

Fall  Tax,  1027. 

1.  State   vs.   Charlie   Bryant,    murder;   guilty    third   degree. 

2.  State  vs.  Catherine  Singleton,  murder :  guilty  first  degree. 

3.  State  vs.  J.  C.  Jones  and  Atben  Albritton,  assault  Intent  to  murder : 
guilty. 

4.  State  vs.  John  Kceoe,  larceny  of  auto:  not  guilty. 

5.  State  vs.  Carl  W  hidden,  grand  larceny ;   nolle  prossed ;  request  of 
prosecutor. 

(I.    state  vs.  Charlie  Lowe,  larceny  of  live  stock  ;  guilty. 

7.  State  vs.  Charlie  Lowe,  larceny  of  live  stock ;  nolle  prossed  after  con- 
viction other. 

8.  State  vs.  Charlie  !/)«<■.  Sll  McClelland  and  George  Williams,  larceny 
of  live  stock :  not  guilty. 

9.  State  vs.  Charlie  Ixtwe.  altering  brands:  indictment  (gnashed. 

10.  State  vs.  Harlle  McClelland,  larceny  of  live  stock ;  continued. 

11.  State  vs.  Evan  Pelkow,  larceny  of  live  stock  :  continued. 

12.  State  vs.  King  Elam  Albritton.  desertion  of  wife  uiitl  child  ;  guilty. 

13.  State  vs.  John  W.  Gaylarcl.  desertion  of  wife  ami  children ;  guilty 

14.  State  vs.  Isnacb  Albritton,  carnal  intercourse  unmarried  female  un- 
der 18,  etc.;  parties  married  after  Indictment  and  case  nolle  prossed, 

15.  State  vs.  B.  31.  Parker,  forgery;  guilty. 
IB.     State  vs.  Jake  Moore,  forgery  :  guilty. 

17.  State  vs.  O.  W.  Ponder,  forgery;  not  guilty. 

18.  State  vs.  Frank  Moore,  forgery :  not  guilty. 

19.  State  vs.  Hershell   Whaley.  aggravated  assault ;  guilty, 

*J0.     State  vs.  E.  G.  Lewis,  embezzlement;   nolle  proaaed  after  restitution 
and  request  of  prosecutor. 

Hpiiso  Term,  1028. 
Higdon  Lyles,  forgery ;  guilty. 
Higdon  Lyles,  forgery :  guilty. 
Isaac  Albritton,  desertion  of  wife :  guilty. 
Willie   Smith,   breaking  and  entering  building  to  commit 

Willie  Smith,   breaking  and  entering  building  to  commit 

M.  C.  Kirk  lit  in  J.  disposing  of  personal  property  under  con- 
ditional sale:  nolle  prossed:  request  of  prosecution  after  settlement. 

7.  State  vs.   Roscoe  Tidwell  and   Leslie   Lowe,   breaking   and  entering 
to  commit  felony;  guilty. 

8.  State  vs.  Pete  Browu,  violation  of  prohibition  law,  second  offense: 
not  guilty. 


1. 

State  vs 

.2 

State  vs. 

3. 

State  vs 

4. 

State  vs. 

felony  ; 

(.niilty. 

5. 

State  vs 

felony  ; 

guilty. 

t 

State  vs. 
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9.     State  vs.  George  D.  Huss,  violation  of  prohibition  law.  second  of- 
fense ;  not  guilty. 

10.  State  vs.  A.  G.  Bray,  violation  of  prohibition  law.  second  offense; 
not  jftiilty. 

11.  State  vs.  W.  D.  Melnnis,  forgery;  not  guilty. 

12.  State  vs.  W.  D.  Mclunls.  embezzlement  j  continued. 

13.  State  ts.  \\.  D.  Mclnais.  embezzlement ;  continued. 

14.  State  vs.  W.  D.  Mclunls,  embezzlement  j  continued 

15.  State  vs.  W.  D.  Mclnnl*.  embezzlement :  continued. 

16.  State  vs.  W,  li.  Mclnuis.  embezzlement ;  continued. 

Fall  Tehm,  1928. 

1.  State  vs.  Q,  J,  Spillers.  desertion  of  wife  and  children  ;  guilty. 

2.  State  va.  C.  D.  Owens,  aggravated  assault  ■  guilty. 

3.  State  vs.  Joe  Adkins.  housebreaking  to  commit  a  felony ;  guilty. 

4.  State  vs.  Mercer,   aggravated  assault ;  guilty. 

5.  State  vs. .  housebreaking  to  commit  a  felony ;  guilty. 

8.  State  vs. ,  housebreaking  to  commit  a  felony ;  guilty. 

7.  State  vs.  .  larceny  of  live  stock ;   not  guilty. 

Note:  I  have  been  unable  to  get  complete  record  of  the  cases  reported 
hy  the  grand  jury  for  Hardee  county  Fall  term  1928.  so  as  to  Rive  name  of 
each  defendant  and  result  of  each  case  and  that  will  be  supplied  later  If 
desired. 

However,  in  addition  to  the  foregoing  seven  cases  reported,  there  were 
four  others,  all  being  felonies. 

Respectfully  submitted. 

m.  r.  Mcdonald 

State  Attorney  19th  Circuit. 

11KPORT  OF  ARTHUR  GOMEZ.   STATE  ATTORNEY  FOR  TWENTIETH 
JUDICIAL  CIRC  FIT  OF  FLORIDA 
Only  one  criminal  case: 
State  vs.  Archer  Sheppard ;  bastardy. 

REPORT  OF  ANGUS  SUMNER.  STATE  ATTORNEY  FOR  TWENTY-FIRST 
JUDICIAL  CIRCUIT  OF  FLORIDA   FOR  1927-28 
The  number  of  persons  tried  in  Martin  County.  Florida : 
It '27     Convicted — Forgery,  1 ;  breaking  and  entering  railroad  car.  2;   rai>e,  1  j 
murder.  8 ;  larceny,  2 ;  assault  to  kill,  1 ;  breaking  and  entering.  3. 
Acquitted — Receiving  stolen  goods.  1 ;  breaking  and  entering,  1. 
VJ2&    Convicted — Larceny,  7  ;  murder.  2 ;  breaking  and  entering,  1. 

Acquitted — Larceny,  1 ;  shooting  Into  house.  1. 
1!!29     Convicted — Larceny,  4 ;  breaking  and  entering,  1 ;  assault  to  rape.  1 ; 
murder.  1;  assault  to  murder.  1;  forgery,  2. 
Acq  uitted — None. 
The  number  of  persons  tried  in  St  Lucie  County.  Florida: 
1927    Convicted — Larceny,  « ;  forgery.  1 :  assault  to  kill.  1 :  desertion,  1 :  mur- 
der, 1. 
Acqnl  tied — None. 
192S    Convicted — Larceny.  1 ;  sodomy,  1:  breaking  and  entering,  1. 
Acquitted— None. 
The  nutuuer  of  persons  tried  in  Okeechobee  County.  Florida : 
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1927    Convicted— Murder,  2. 
Acquitted — Forgery,  1. 
1S28    Convicted — Breaking  and  entering,  2;  forgery,  2;  grand  larceny,  1. 
Acquitted — Crand  larceny,  1 ;  forgery,  1. 
The  number  of  persons  tried  in  Indian  River  County,  Florida : 
1927    Convicted — Murder.  3 ;  aaeault  to  kilt,  2 ;  possession  of  liquor,  second 
offense.  1 ;  breaking  and  entering,  1. 
Acquitted— Bigamy,  1. 
1028    Convicted — Forgery,   2;   breaking  and  entering.   3:   grand  larceny.  4; 
assault  to  rape,  1. 
Acquitted — Manslaughter.  1 ;  adultery.  2. 

REPORT  ON  DISPOSITION  OF  CRIMINAL  CASKS  IN  THE  CIRCUIT 
COURT  OF  THE  TWENTY-SECOND  JUDICIAL  CIRCUIT  IN  AND  FOR 
BROWARD  COUNTY.  FLORIDA.  SINCE  THE  INCEPTION  OF  SAID 
COURT : 

State    vs.  Lon  Gurley.  murder,  2nd  degree:  July  6,  1027;  nolle  prossed. 

State  vs.  Grover  Cleveland  Greenway.  bigamy  :  July  (J,  1827  I  nolle  prosseil. 

State  vs.  Thomas  Holliday.  forRery;  July  6.  1927;  nolle  prossed. 

State  vs.  Will  Harper,  breaking  and  entering ;  July  8.  1927 ;  plead  guilty. 

State  vs.  Will  Harmon,  breaking  and  entering;  July  8.  1027 ;  plead  guilty. 

State  vs.  Frank  Washington,  breaking  and  entering;  July  8.  1927;  plead 
guilty. 

State  vs.  Thelbert  Wheeler,  breaking  and  entering;  July  8,  1927;  plead 
guilty. 

State  vs.  Waiter  Smith,  breaking  and  entering;  July  8,  1927;  plead  guilty. 

State  vs.  Will  Albert  Williams,  breaking  and  entering;  July  8.  1927;  plead 
guilty. 

State  vs.  Dink  Moody,  breaking  and  entering;  July  8.  1927;  plead  guilty. 

State  vs.  WlUle  Thomas,  breaking  and  entering;  July  8.  1927  ;  plead  guilty. 

State  vb.  William  A.  Hicks,  murder ;  July  12.  1927 ;  nolle  prossed. 

State  vs.  John  Freeman,  murder;  July  13.  1927;  acquitted. 

State  vs.  Grover  T.  Usher,  manslaughter;  July  15,  1927;  acquitted. 

State  vs.  Jimmie  Dorrlngton,  breaking  and  entering;  July  18,  1927;  ac- 
quitted. 

State  vs.  Scipio  Jenkins,  assault  with  intent  to  murder;  July  19,  192 1 ; 
guilty  assault  with  Intent  to  commit  manslaughter. 

State  vs.  Eugene  Berry  and  Eddie  MeCray,  murder,  first  degree ;  Septem- 
ber 3,  1927 ;  guilty  with  recommendation  of  mercy. 

State  vs.  William  A.  Hicks,  murder,  first  degree;  September  11,  1927; 
guilty,  recommendation. 

State  vs.  W.  W.  Wittkamp,  manslaughter;  November  10.  102T7;  acquitted. 

State  vs.  Horton  Hicks,  murder,  first  degree;  November  17,  1927;  guilty, 
recommendation. 

State  vs.  J.  Gordon  Harden,  manslaughter;  November  18,  1927;  acquitted. 

State  vs.  F.  M.  Dyer,  embezzlement:  November  18,  1927;  nolle  prossed. 

State  vs.  John  W.  Green,  murder,  first  degree;  January  14.  1928;  ac- 
quitted. 

State  vs.  John  W.  Green,  murder,  first  degree;  January  14,  1928;  nolle 
prossed. 
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Harry  Martin,  rape :  January  14,  192S ;  plead  guilty  assault  with  Intent 
to  rape. 

State  vs.  Robert  Whitehurst.  robbery,  armed;  January  14.  1925;  plead 
guilty. 

State  vs.  Olver  Edwards,  robbery,  armed  ;  January  14,  1028 ;  plead  guilty. 

Letha  Boler.  murder,  first  degree:  March  2'2,  1B28;  plead  guilty  murder 
second  degree. 

State  vs.  Annie  May  Parks,  umrder,  first  degree:  March  22,  192S;  plead 
guilty  mansla lighter. 

State  vs.  Arthur  Guest,  unlawful  carnal  intercourse ;  December,  1928 ; 
nolle  prossed, 

William  Conkle.  attempt  carnal  intercourse;  December  21,  192S:  plead 
guilty. 

State  vs.  Louis  Taylor,  murder,  first  degree;  January  7,  1920;  guilty  man- 
slaughter. 

State  vs.  Lisbon  Simpkins,  murder,  first  degree;  January  7,  1929;  ui- 
qnitted. 

State  vs.  Monty  MyerB.  manslaughter:  January  31.  1920:  guilty. 

State  vs.  Fred  I'lerson.  robbery,  armed ;  February  1.  1020 :  acquitted. 

The  grand  jury  convened  in  said  circuit  on  the  following  dates : 

July  7th.  1927;  July  Sth.  1027;  July  Oth,  1927.  On  this  date,  in  addition 
to  indictment-*  returned  and  listed  as  tried  hereinabove,  the  following  charge 
was  disposed  of: 

Antia  Knight :  perjury ;  no  true  bill. 

July  12th.  1027;  July  Kith,  1927;  July  14th.  1027:  Laurie  Weston;  for- 
gery; no  true  bill. 

October  25th,  1027  :     Edward  Forbes  :  highway  robbery :  no  true  bill. 

March  22.  102S:  John  A.  Whlttaker;  desertion:  uo  true  bill.  M.  8. 
Spates :  manslaughter :  no  true  bill, 

October  11th,  1928:  William  Devine:  manslaughter;  no  true  bill.  C.  C. 
Livingston;  murder;  no  true  bill.  Maggie  Cohen:  aiding  escape:  no  true  bill. 
ISt'D  Parrish:  manslaughter :  no  true  bill.  G.  J.  Moore;  robbery,  armed;  no 
true  bill. 

January  14th.  1020 :  January  18th.  1929. 

The  following  Indictments  have  been  returned  against  the  following 
named  defendants,  and  have  not  been  tried  to  date: 

P.  J.  Grunenlhal.  embezzlement;  F,  J,  Grunenthal,  embezzlement ;  C.  L. 
MeFaddyn,  grand  larceny;  Louis  Austin,  grand  larceny:  Howard  Cade,  break- 
in  ig  and  entering;  Claude  Reynolds,  obtaining  property  under  false  pretenses. 

I,  Louis  P.  Maine,  State  Attorney  for  the  Twenty-second  Judicial  Circuit 
in  and  for  Broward  County.  Florida,  do  hereby  certify  that  the  above  and 
foregoing  is  a  true  and  correct  record  of  the  criminal  cases  disposed  of  since 
the  Inception  of  said  circuit  in  June.  1927, 

This  February  4th,  1929. 

LOCIS  F.   MAIRE. 
State  Attorney.  22nd  Judicial  Circuit. 
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LIST  OF  CASES  WHERE  INDICTMENTS  WERE  FOUND  AND  RE- 
TURNED BY  THE  OR  AND  JURY  TWENTY -THIRD  JUDICIAL  CIR- 
CUIT OF  FLORIDA.  FOR  THE  YEAR  A.  D.  192T : 

BREVARD  COUNTY 

April  1    II.  H.  Hart,  C.  C.  Hart  ami  W.  D.  Hart;  grand  larceny. 
"        Ralph  Whiting;  grand  larceny. 

Louis  Tamer ;  resisting  an  officer  with  violence  to  his  person. 
"        S.  S.  Cooper :  aiding  an  escape. 

Fred   R.   Brown ;   unlawful  carnal    intercourse  with   an   unmarried 
feumle  under  the  age  of  IS  years. 
"        Fred  R.  Brown  ;  rape. 

Alhert   Thomas:    assault   with   Intent   to   commit   murder    in    first 
degree. 
"         Will  Brown  ;  attempt  to  break  and  enter  with   intent  to  commit  a 

felony. 
"        Pearl  Adams,  Mamie  Adams,  Gladys  Jones,  Carrie  Lee  Jones ;  mur- 
der In  the  first  degree. 
"         Jessie  Crawford  ;  aiding  esiai>e. 
"        Roosevelt  Billiard;  murder  in  the  first  degree. 

Frank  Brown  and  Charlie  Bell  J  breaking  and  entering  with  Intent 

to  commit  a  felony. 
Alex  Pollock ;  assault  with  intent  to  commit  murder  in  first  degree. 
"        Samuel  Dixon ;  aggravated  assault. 
"        Thomas  Blye:  aggravated  assaut. 

Samuel  Dixon ;  assault  with  intent  to  commit  murder  in  first  degree, 

'*        Jacob  Bock ;  assault  with  Intent  to  commit  murder  in  first  degree. 

"        Josephine  Senger  and  J.  W.  Grlffts ;   breaking  and  entering  with 

intent  to  commit  a  felony. 

Josephine  Senger  and  J.   W.  Grlffis;  breaking  and  entering  with 

intent  to  commit  a  felony. 
James  Martin ;  forgery. 

E.  E.  Duckworth :  obtaining  money  under  false  pretenses. 
Fred  R.  Brown;  rape. 

Fred  R.  Brown ;  unlawful  intercourse  with  female,  etc. 
John  Setters  and  Cecil  Piatt;  grand  larceny. 
E.  E.  Duckworth :  obtaining  money  under  false  pretenses. 
"        Josephine  Senger  and  J.  W.  Griffts;  breaking  and  entering  with 
Intent  to  commit  felony. 
Josephine  Senger  and  J.  W.  tlrif lis :   breaking  and  entering  with 
Intent  to  commit  felony, 
"        John  Setters,  Cecil  Piatt ;  grand  larceny. 

W.  L.  Mc Knight;  assault  with  Intent  to  commit  rape. 
Henry  Montgomery ;  forgery. 
"        Philip  K.  Each  bach  :  desertion  and  uon -support  of  his  minor  child. 

William  Lange  and  Jack  Smith :  larceny. 
"        Ben  Burch ;  murder  in  first  degree. 
"        Willie  Pugh;  manslaughter. 

"        Thomas  Blye;  assault  with  intent  to  commit  murder.  flr»t  degree. 
.    "         Roosevelt  Bullard  :  murder  in  first  degree. 
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April  1.     Jesse  Crawford :  aiding  escape. 

Rufus  T.  Shannon;  breaking  and  entering  with  intent  to  commit  a 
misdemeanor. 
"        E.  W.  Cheatham ;  disposing  of  or  removing  personal  property  under 

lien.  etc. 
"         It  a  f  us  Shannon:  grand  larceny. 
Oct.  8    Napoleon  Phillips:  murder  in  first  degree. 
"        Ross  Wilson ;  murder,  first  degree. 

Jack  King  and  Clarence  Robinson ;  breaking  and  entering  with  intent 
to  commit  a  felony. 
"        Jack  King  and  Clarence  Robinson ;  breaking  and  entering  with  intent 

to  commit  a  felony. 
"        Speedy  Jackson ;   breaking  and  entering  with   intent  to  commit  a 
felony. 
Speedy   Jackson ;   breaking  and  entering   with   Intent  to  commit   a 

felony. 
Sam  King;  breaking  and  entering  with  intent  to  commit  a  felony. 
Speedy    Jackson ;    breaking   and    entering    with    Intent    to   commit    a 
felony. 
"         Nick  Boston ;  changing  marks  of  an  animal  not  bis  own. 
L.  J.  Meadows ;  embezzlement. 
D.  J.  O'Connell ;  forgery. 
D.  J.  O'Connell ;  forgery. 

Edward  Stevens,  alias  Earl  Jobnson;   forgery, 

"        L.  J.  Meadows;  forgery. 

L.  J.  Meadows ;  forgery. 

"•        L.  J.  Meadows ;  forgery. 

L.  J.  Meadows;  forgery. 

Roy  Rusk  in.  alias  Roy  Raskin ;  aggravated  assault. 
Frank:  Milton;  robbery. 
Frank  Milton ;  robbery. 

Squire  Nixon  and  Maude  Nixon ;  grand  larceny. 
M.  L.  Hndgins.  alias  M.  TV.  McCraw ;  grand  larceny. 
"        James  Taylor,  alias  James  Lewis,  and  Harry  Snowden  ;  grand  larceny. 

Estell  Davis;  grand  larceny. 
"        DeWltt  irall ;  assault  with  intent  to  commit  murder  in  first  degree. 
Tom  Wilson ;  unlawful  possession  of  fish. 
Russ  Norwood  ;  unlawful  possession  of  fish. 
"         Russ  Norwood  ;  unlawful  possession  of  fish. 

"        Fred  Douglass;  breaking  and  entering  with  intent  to  commit  a  felony. 
Ernest  James:  breaking  and  entering  with  intent  to  commit  a  misde- 
meanor. 
Allen  Lowery;  assault  with  intent  to  commit  murder  in  first  degree. 
"         George  Brown;  grand  larceny. 
"        Sam  Graham ;  keeping  a  gambling  bouse. 

Ned  Ford  ;  desertion  of  wife  and  children  and  withholding  support. 

C.  W.  Carr ;  removing  property  out  of  the  county  without  permission 

of  holder  of  retain  title  contract. 

D.  J.  O'Connell ;  forgery. 

L,  J.  Meadows;  embezzlement. 
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Oct.  K.     H.  B.  Slower*:  crime  against  mil  me. 
II.  B.  Ktowers:  crime  against  nature. 
I..  J.  Meadows :  embezzlement. 
L.  J.  Meadows:  forgery. 
L.  J.  Meadows  ;  forgery. 
I..  J.  Meadows;  eintiezziemeut. 

R  C,  Myers;  obtaining  money  under  false  pretense. 
K.  K.  Dealing;  grand  larceny. 
It.  C.  Myers;  falsely  impersonating  an  nfflcw. 

skminole  oockti 

Kel>.  <S     Henry  Calary:  assault  with  intent  to  commit  murder. 
Willie  Jones;  Imying  and  receiving  stolen  goods. 
Philip  Washington ;  buying  and  receiving  stolen  good-. 
Hen  Reynolds  ;  buying  and  receiving  stolen  goods. 
I>.  J.  WllllaniB;  buying  anil  receiving  stolen  goods. 
Joe  Johnson ;  breaking  and  entering. 
W.  B.  Ballard  ;  larceny. 
I.  W.  Godbee;  embezzlement. 
Itobert  Adams :  bigamy. 
J.  E.  White;  murder,  ttrst  degree. 

tieorge  Mezone.  Lewis  Carter  and  Joe  Dolly;  breaking  and  entering. 
James  Hall.  Will  McCoy.  May  Roberts;  robbery. 
Otba  White  and  Eugene  Early:  breaking  and  entering. 
i  Hha  White  and  Frank  Curr  :  breaking  and  entering. 
W.  A.  Flannlgan ;  breaking  and  entering. 
John  Henderson ;  murder,  first  degree. 
H,  R.  Calary ;  murder,  first  degree. 
Robert  Carlton  Plttniau ;  murder,  first  degree. 
Truman  Hollo  way :  aggravated  assault. 
Win  field  Bowman  ;  guilty  robbery. 
Lewis  Tabor ;  murder,  first  degree. 
Booker  Seott:  grand  larceny. 
Roy  Black ;  murder,  first  degree. 
Frank  Thompson ;  grand  larceny. 
•    Walter  Williams ;  assault  with  Intent  to  commit  murder,  flrwt  degree. 
Willie  Johnson;  grand  larceny. 
Fred  Bellamy ;  breaking  and  entering. 
Julius  Mack  and  Nelson  Bush;  grand  larceny. 
Chester  Atten  and  Emanuel  Unwell :  breaking  and  entering. 
Forrest  Lake  and  A.  R.  Key ;  violation  banking  laws. 
A.  R.  Key;  violation  banking  laws. 

Forrest  Lake;  embezzlement  and  misapplication  of  Lank  funds. 
Forrest  Lake  and  A.  R.  Key;  embezzlement  and  misapplication  of 

bank  funds. 
Forrest  Lake  and  A.  R.  Key:   embezzlement   and   misapplication  of 

bank  funds. 
Forrest  I.ake ;  violation  hanking  laws. 
Forrest  Lake;  borrowing  in  excess  of  10  percent. 
A.  R,  Key;  violation  of  banking  laws. 
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Feb.  6.     A.  R.  Key  ;  violation  of  hanking  laws. 

"         A.  R.  Key  and  Forrest  Lake ;  making  false  entries  in  bank  books. 

Forrest  Lake  and  A.  R.  Key ;  embezzling  bank  funds. 

Forrest  Lake;  malpractice  in  of  nee, 

Forrest  Lake;  malpractice  in  office. 

A,  R.  Key  and  Forrest  Lake ;  making  false  entries, 

A.  R.  Key  and  Forrest  Lake ;  making  false  statement  to  Comptroller. 

A.  R.  Key  and  Forrest  Lake ;  making  false  statement  to  Comptroller. 

A.  R.  Key  and  Forrest  Lake;  making  false  entries  on  report  to  Comp- 
troller. 

Forrest  Lake  :  embezzlement  of  hank  funds. 

A,  R.  Key ;  embezzlement  of  bank  funds. 

A.  R.  Key  and   Forrest  Lake;  embezzlement  and   misapplication   Of 
bank  funds, 

Forrest  Lake  and  A.  R.  Key ;  embezzlement  and  misapplication   of 
bank  fnnds. 

Ernest  Amos;  malpractice  in  office. 

Ernest  Amos;  malpractice  in  office. 

F,  F,  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton  ;  issuing  worthless  draft, 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton  ;  issuing  worthless  draft, 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton ;  issuing  worthless  draft. 

F.  P.  Dutton ;  issuing  worthless  draft. 

F.  F.  Dutton  ;  Issuing  worthless  draft. 

F.  F.  Dutton  ;  issuing  worthless  draft. 

Charlie  Giles  i  forgery. 

Walter  Grant ;  embezzlement, 

Albert  Livingston  and  Catherine  Williams;  breaking  and  entering. 

Endell  Williams;    breaking  and  entering. 

Ed  Spirey ;  breaking  and  entering. 
"  Joe  Real ;  breaking  and  entering. 
"         George  Williams  ;  embezzlement. 

Summary. 
Murder  cases,  13;  rape  cases,  2;  robbery  cases.  4;  embezzlement  cases, 
15:  breaking  and  entering  with  intent  to  commit  a  felony.  25;  grand  larceny, 
8;  assault  with  Intent  to  commit  murder,  9;  forgery.  10;  all  other  cases  being 
felonies,  62.    Total,  148. 

The  above  report  represents  cases  only  where  indictments  were  actually 
returned  and  filed,  and  indictments  are  returned  in  this  circuit  in  about  or 
less  than  50  per  cent  of  the  investigations. 

M,  B.  SMITH, 

State's  Attorney.  23rd  Judicial  Circuit.  Brevard  County,  Florida. 
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LIST  OF  CASES  WHERE  INDICTMENTS  WERE  FOl'SD  AND  RE- 
TURNED BY  THE  GRAND  JURY  TWENTY -THIRD  JUDICIAL  CIR- 
CUIT OF  FLORIDA.  FOR  THE  YEAR  A,  D.  1028. 

SEMINOLE  COUNTY 

February     6     A.  R.  Key  and  Forrest  Lake  :  ranking  false  entries. 

"  Forrest  Lnke  and  A.  R.  Key ;  violation  of  banking  laws. 

"  Forrest  Lake  and  A.  R.  Key ;  embezzlement  and  misapplication 

of  bank  funds. 
"  Forrest   Lake  and  A.   It.    Key  :  eniliezxleinent  and  abstraction 

of  bank  funds. 
February  IT     Forrest  Lake  :  embezzlement  and  misapplication  of  bank  funds. 
'*  A.   R.   Key   and    Forrest    Lake ;   making   false  entries  In   bank 

books. 
"  Forrest  Lake;  embezzlement  and  misapplication  of  funds. 

"  A.  R.  Key  and  Forrest  Lake;  embezzlement  mid  misapplication 

of  bank  funds. 
"  A.  R.  Key  and  Forrest  Lake,  ma  king  fntxe  entries. 

"  A.  R.  Key  and  Forrest  Lake  :  making  false  entries  on  report 

to  Comptroller. 
February  18     A.  R.  Key  and   Forrest  Lake;   making  falsi-  entries  on  report 
to  Comptroller. 
"  Forrest  Lake  and  A.  R.  Key;  embezzlement  and  misapplication 

of  bank  funds. 
"  A.  R,  Key  and  Forrest  Lake;  making  false  entiles  on  NpQft 

to  Comptroller. 
"  Forrest  Lake  and  A.  K.  Key  ;  violation  of  banking  laws. 

"  A.  R,  Key  and  Forrest  Lake:   violation  of  banking  laws. 

May  25    E.  Z.  Xorris ;  rape. 

E.  Z.  Norris;  assault  with  intent  to  commit  rape. 
"  Fred  Behrnes  and  D.  A.  Muffley  ;  robbery  by  a  person  nnnwl. 

'■  Ida    Horn   and  Owen    Washington :    murder   In    first   degree. 

"  Earl  Mathews  ;  breaking  and  entering. 

"  Riley  Robertson  and  J.  A.  Farless;  grand  larceny. 

"  Albert  Jenkins;  grand  larceny. 

"  Isiab   Donaldson ;   murder  In  first   degree. 

"  Carl   Soles ;  murder  in  first  degree. 

Fred  Behrnes  and  D.  A.  Muffley ;  robbery  by  a  person  armed, 
uhariie    Wesley;    breaking   and   entering. 
C,  Ml   Hogg ;   murder  in   first  degree. 
"  Charlie    Johnson ;     breaking    and    entering. 

May  27     Charlie   Johnson;    breaking   oud    entering. 
"  William  Brown;   murder  in  first  degree. 

"  Fred  Sally  white,  assault,  etc.,  murder. 

"  Sam  Pride ;  desertion, 

"  Johnnie  Bridges ;  desertion,  etc. 

"  Lamar  Wilson  :  forgery. 

"  Lamar  Wilson  ;  forgery. 

E.   Z.   Norris;    rape. 
"  '         Fred  Behrnes  and  D.  A.  "Muffley  :   robbery  by  a  person  armed. 
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May  27     Fred  Bell  mew  and  D.  A.  Muffley  ;  robbery  by  a  i»erson  armed. 

W.  D.  Lemons ;  possession  intoxicating  liquors. 
December  7    Enock  Boston ;  forgery. 

"  L.  H.  Ray ;  wantonly  shooting  into  dwelling. 

L,  H,  Ray  ;  assault  with  intent  to  commit  murder. 

Frank   Williams ;    breaking  and   entering. 

William   Ward  ;  assault  with  intent  to  commit  murder. 
"  Carl  Bruton  ;  bigamy. 

Charlie  Davis  ;  murder  in  first  degree. 
"  Effie  May  King ;  murder  in  first  degree. 

Maxwell  LeMoiue !  kidnapping. 

Walter  Reaves ;  desertion  of  child  and  withholding  support. 

CUsby    Washington ;    assault    with    Intent    to    murder. 

J,  H.  Dodd,  desertion  and  non-support. 

J.  G,  Milton;  forgery. 

J.  G.  Milton ;  forgery, 

Hugh    Wynn ;    desertion    and    non-support. 

Charles    C.   Eldridge ;   desertion  and   non-support. 

E.  C.  Metts;  obtaining  property  under  false  pretense. 

BREVARD  COUNTY 

March  27     Jesse  Perry ;  manslaughter. 

"  Joe  Henderson ;  murder  in  first  degree. 

Charlie  Mathers ;   breaking  and  entering  with  intent   to  commit 

a  felony. 
David    Harrell ;    breaking    and    entering    with    Intent   to   commit 

a  felony. 
T.  B.  Selph  ;  breaking  and  entering  with  intent  to  commit  a  felony. 
Jim  Beacher;  assault  with  intent  to  commit  murden  In  first  degree. 
Nathaniel  Miller;  assault  with  intent  to  commit  murder  in  first 

degree. 
Ella  Harden ;  assault  with  intent  to  commit  murder  in  first  degree. 
"  Carrol  Houston ;  aggravated  assault. 

Allen  Lowery ;  resisting  an  officer. 
A.  B.   Sumrall ;  grand  larceny, 
"  Nannie  Hall ;  receiving  stolen  goods, 

Eddie  Roberts ;   breaking  and  entering  with  intent  to  commit  a 

felony. 
Frank  Wesley;  breaking  and  entering  with   intent  to  commit  a 
felony. 
*'  Robert  Reed ;  murder  in  first  degree. 

Nels   Olson;    breaking   and   entering    with    Intent    to   commit    a 

misdemeanor. 
John  Henry  Jones;  breaking  and  entering  with  intent  to  commit 

a  fetony. 
John  Henry  Jones;  breaking  and  entering  with  intent  to  commit 
a  felony. 
■  O.  G.  Laney ;  forgery. 

Laura  Laney ;  forgery. 
O.  G.  Laney;  forgery. 
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March  27     Lttura  Laney;  forgery, 
O.  G,  Laney ;  forgery, 
*"  Laura  Laney  ;  forgery. 

Marco  20     Karl    Miller;    breaking    and    entering    with    intent    to    commit    a 
felony, 
Karl    Miller ;   breaking   and   entering   with   Intent   to  commit   a 
felony. 
"  Johny  Johnson  and  Willie  Ferguson ;  robbery, 

October  16    Vasco  Daniels  and  Blnke  Williams :  breaking  and  entering  with 
intent  to  commit  a  misdemeanor. 
"  Stephen  E.  Owens;  desertion  and  witbboldfng  support. 

D.  J.  O'Connell  and  Chesley  Clark;  aggravated  assault, 
Grady  Ellis;  embezzlement. 
"  Grady  Ellis ;  embezzlement 

"  Grady  Ellis;  embezzlement. 

"  George  Bell,  alias  Ralph  Boyd ;  forgery. 

"  George  Bell,  alias  Ralph  Boyd ;  forgery. 

Alberta  Jones;  grand  larceny. 
"  Dewey  Luke  aud  R.  G.  McCain ;  conspiracy. 

"  Frank  Powell  and  Will  Ross;  grand  larceny. 

""  Will  Ross  and  Johnnie  Brothers;  receiving  stolen  goods. 

Z.    Simmons ;    breaking    and    entering   with    intent    to   commit 
a  felony. 

Frank  Young,  alias  Henry  Haggey;  assault  with  intent  to  com- 
mit murder  in  first  degree. 
"  Dewey  Luke  and  R.  G.  McCain  ;  impersonating  an  officer. 

Lloyd  Ellis,  James  Taylor  and  Harry  Snowden  ;  breaking  and 
entering  with   Intent   to  commit   a   felony. 
"  D.  J,  O'Connell ;  aggravated  assault. 

"  Chesley  Clark;  aggravated  assault. 

"  G.  E.  Spires;  violation  of  banking  laws. 

"  G.  E,  Spires ;  violation  of  banking  laws. 

G.  E.  Spires;  violation  of  banking  laws. 
"  J.  C.  Mr  Let*] ;  forgery. 

"  J.  C.  MeLeod ;  forgery. 

"  J.  C.  MeLeod  ;  violation  of  banking  laws. 

"  J.  C.  MeLeod ;  violation  of  banking  laws. 

"  J.  C.  MeLeod ;  violation  of  banking  laws. 

"  J.  C.  MeLeod ;  violation  of  banking  laws. 

G.  E.   Spires;   violation  of  banking  laws. 
"  G.   E.   Spires;    violation   of   banking   laws. 

"  J.  C.  MeLeod ;  embezzlement. 

Summary 


Murder  cases,  10 ;  rape,  2 ;  robbery,  5 ;  embezzlement,  10 ;  breaking  and 
entering  with  intent  to  commit  a  felony,  14;  grand  larceny,  4;  assault  with 
Intent  to  commit  murder,  7 ;  forgery,  14 ;  all  other  cases  being  felonies,  47. 
Total,  113. 

The  above  report  represents  cases  only  where  indictments  were  actually 
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returned  and  filed  and  indictments  are  returned  in  this  circuit  in  about  or 
less  than  50  percent  of  the  investigations. 

MILLARD  B.  SMITH, 
State's  Attorney  23rd  Judicial  Circuit,    Brevard   County,   Fla. 

REPORT   OF   E.    C.    MAY.    STATE   ATTORNEY    FOR   TWENTY-FOURTH 
JTDICIAL   CIRCTIT   OF   FLORIDA   FOR   1927-2S 

February  2,  1929. 
Hon.  Fred  H.  Davis,  Attoruey  General. 
Tallahassee.    Fla. 

Dear  Sir:— In  compliance  with  your  request.  I  submit  herewith  my  re- 
port of  cases  handled  under  the  various  designations  from  the  time  of  my 
appointment  in  July,  1927,  until  February  1,  1329.  all  in  the  Twenty-fourth 
circuit. 

Murder.  7;  robbery,  15;  miscellaneous  felonies,  57. 
Under  the  charges  of  murder,  one  case  of  manslaughter  is  included. 
In  the  robbery  cases  are  inclnded  cases  of  burglary. 
In   miscellaneous  felonies  are  included  such  cases  as  grand  larceny,  as- 
sault   to   murder,    aggravated   assault,    theft    of   automobiles,    etc. 

Very  truly  yours, 

E.  C.  MAY, 
State  Attoruey,  Twenty-fourth  Circuit. 

REPORT  OF  STATE  ATTORNEY  JULIAN  C.  CALHOUN  FOR  TWENTY- 
FIFTH  JUDICIAL  CIRCUIT  OF  FLORIDA 

PUTNAM  COUNTY 

Spbixo  Tkkm,  1927. 
Nathan  Lavine  and  Mondell  Beach  :  larceny. 
George  Shipman  ;  murder  in  the  first  degree. 

S.  J.  Brown,  George  W.  Brown,  Herbert  Brown,  Tom  Brown  ;  larceny  of 
log  of  less  value  than  one  hundred  dollars. 

Bisbee  White;  assault  with  intent  to  commit  murder. 

Doctor  DuBose;  forgery  and  uttering  forgery, 

Theodore  Roosevelt;  shooting  into  a  railroad  ear. 

Alf  Hngan ;  larceny  of  hogs. 

Bert  Butler  and  Eunice  Stanley ;  living  in  open  state  of  adultery. 

Frank  Robinson ;  larceny  of  automobile. 

A.  L,  Strickland ;  incest. 

Albert  Brown;  assault  with  intent  to  commit  murder. 

Frank  Rohinsou ;  assault  with  intent  to  commit  murder. 

Willie  Tomlln ;  breaking  and  entering, 

Willie  Taylor;  breaking  and  entering. 

G.  S.  Willis ;  forgery  and  uttering  forgery. 

Amos  Peacock ;  manslaughter. 

A,  E.  Green;  forgery  and  uttering  forgery. 

Eugene  Garver  and  Virginia  Bess;  murder  in  the  first  degree. 

Eugene  Garvin  and  Vfrginia  Bess;  murder  in  the  first  degree. 

Theodore  Roosevelt  Cohen;  shooting  into  railroad  car. 

S.  L.  Rickles ;  larceny  and  emliezzlcment. 

Charlie  Davis ;  breaking  and  entering. 
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Fall  Term,  1927. 

Jesse  Mitchell;  assault  with  intent  to  murder. 

Minnie  Pinekney  ;  grand  larceny. 

Walter  Clay ;  breaking  and  entering. 

Howard  Jones,  Roy  Jenfcerson  ;  larceny. 

J.  B.  Burnett;  forgery. 

Uriah  Copeland ;  forgery. 

Lawton  V.  Spires  J  desertion,  non-support. 

Otis  Cary,  Alphonzo  Alexander;  breaking  and  entering. 

William  Lewis,  George  Lewis;  larceny  of  automobile, 

Paul  Gray ;  forgery. 

George  E.  Conway ;  embezzlement. 

S.  R.  Pal  more.  Robert  Palmore ;  breaking  and  entering. 

George  E.  Conway;  embezzlement, 

S,  G.  Lewis ;  manslaughter. 

Jack  Berry,  James  Teasley;  assault  with  intent  to  commit  murder. 

Joe  Loekett ;  robbery, 

J.  C.  Walnwriglit;  offering  for  sale  stock  of  Domestic  Investment  Corpo- 
ration without  permit. 

Walter  Clay ;  breaking  and  entering. 

Walter  Clay ;  breaking  and  entering. 

B.   A.   Williams;    removing   personal    property   from   county,   same    belus 
under  conditional  sale  contract. 

J.  C.  Wain wright  i  being  stock  agent  of  corporation  without  registering 
w'ith  Comptroller. 

Jack  Berry,  James  Teasley;  assault  with  intent  to  commit  murder. 

Jack  Berry,  James  Teasley.  James  Holsey;  robbery. 

Bruce  Gray,  Lofton  Davis  and  K.  L.  Kirkland;  grand  larceny. 

Allwrt  Ilaynes ;  perjury. 

Richard  Fields;   perjury. 

Jesse  Mitehell ;  ]>erjury. 

Spring  Tebm.  I!i2si, 

Charles  W.  Arnold,  alias  F.  A.  Richardson  ;  false  imprisonment  and  kid- 
napping. 

Charles  W.  Arnold,  alius  F.  A.  Richardson ;  mayiiem  No.  1. 

Charles  W,  Arnold,  alias  F.  A.  Richardson;  mayhem  No.  2. 

Jlmmie  Maynor;  assault  with  intent  to  murder. 

Jacob  Morgan;  murder  in  the  first  degree. 

Hilton  Watson ;  forgery. 

Charlie  Harrell,  alias  Johnson  Jones;  forgery  and  uttering  forgery. 

Lucius  Curlie;  murder  in  the  first  degree. 

Walter  Gordon,  alias  W.  Gordon;  obtaining  goods  by  false  pretenses. 

John  Green  and  James  Williams ;  breaking  and  entering, 

John  Holmes;  murder. 

John  Blockman ;  breaking  and  entering. 

W.  L.  Stanley;  embezzlement. 

Crawford  Stewart ;  grand  larceny. 

J.  C.  Stafford ;  breaking  and  entering, 

Nicholas  Jones ;  forgery  and  uttering  a  forgery. 

Grover  Newhalfeti ;  breaking  and  entering. 
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Elnora  Ralls:  grand  larceny. 

George  Smith  and  Ted  Wilkinson ;  robbery. 

Mills  K.  Armstrong ;  bigamous  cohabitation. 

Fred  Sykea;  desertion  and  non-support, 

Walter  Whitehead ;  assault  with  intent  to  murder. 

John  Hosendorf ;  breaking  and  entering  with  intent  to  commit  a  misde- 
meanor. 

Jim  Pinner  ;  aggravated  assault. 

Paix  Term,  1928. 

Columbus  Williams;  desertion,  non-support, 

Ed  Williams:  breaking  and  entering. 

Ira  W.  Clay ;  larceny  of  heifer. 

James  Friinsley  and  Freddie  Rogers :  breaking  and  entering. 

Leroy  Shelton,  alias  Eddie  Thomas ;  forgery  and  uttlng  forgery.1 

John  W.  Tallant ;  murder  in  the  first  degree. 

A.  M.  MeCleilan;  sending  threatening  letter. 

James  Holmes ;  breaking  and  entering. 

Robert  White ;  breaking  and  entering. 

John  Lewis  and  Tobe  Williams  i  larceny  of  automobile. 

Charlie  Sims :  buying  stolen  property. 

Sylvester  Col  ley ;  grand  larc-eny. 

C.  A.  Le  Hardy ;  assault  with  Intent  to  carnally  know  and  abuse  a  female 
child  under  ten  years  of  age. 

C.  A,  Le Hardy ;  assault  with  intent  to  carnally  know  and  abuse  a  female 
child  under  ten  years  of  age. 

Frank  Jackson ;  murder  in  the  first  degree. 

Henry  Cowart;  carnally  knowing  and  abusing  female  under  ten  years 
of  age. 

John  Mo M 11  isi in  ;  breaking  and  entering. 

Ed  Anderson  ;  breaking  and  entering. 

W.  M.  Pool  J  disposing  of  goods  and  chattels  subject  to  mortgage, 

W,  M.  Pool ;  mortgaging  property  subject  to  prior  lien. 

A.  O.  Fearce;  removing  property  from  county  under  lien. 

A.  O.  Fearce;  defrauding. 

Ell  J.  Bohannon  :  embezzlement. 

Eli  J.  Bohannon  :  fraud. 

Eli  J.  Bohannon  ;  embezzlement,  etc. 

Eli  J.  Bohannon  ;  embezzlement,  etc. 

Eli  J.  Bohannon  ;  embezzlement,  etc. 

A.  O.  Pearce;  defrauding. 

FLAGLER  COCNTY 

t  Spring  Tebm,   1927. 

Robert  Frank,  murder  in  the  first  degree ;  20  years  In  State  prison, 
Lucius  Lamb,  breaking  and  entering ;  two  years  In  State  prison. 
James  Freeman,  grand  larceny;  two  years  in  State  prison. 
Elma  Cowart,  assault  with  intent  to  murder ;  case  continued  for  term. 
Defendant  permitted  to  go  on  own  recognizance  (with  bond)  with  such. 

Garfield  Sutton,  assault  with  intent  to  murder ;  three  years  In  State  prison, 
William  Norman,  assault  with  intent  to  murder :  five  years  in  State  prison. 
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Clarence  Ford,  larceny  of  automobile;  not  guilty. 

George  W.  Cooley,  assault  with  intent  to  murder;  case  continued  for 
term.  $500.00  bond. 

Fall  Term.  192T. 

George  W.  Cooley,  assault  with  intent  to  murder;  upon  motion  of  State 
attorney,  nolle  prosequi  entered. 

Elma  Cowart,  assault  with  intent  to  murder;  upon  motion  of  State  attor- 
ney, nolle  prosequi  entered. 

Lafayette  Wynn.  murder  in  first  degree ;  ease  continued  for  term. 

Lonnie  Anderson,  assault  with  intent  to  murder;  sentenced  to  reform 
school  until  21 ;  alternative,  Ave  years  In  State  prison. 

Will  Smith,  manslaughter:  sentenced  to  one  year  county  jail. 

Henry  Jay,  breaking  and  entering  in  day  time  with  intent  to  commit  a 
misdemeanor ;  sentenced  to  two  years  State  penitentiary. 

Joseph  Furlan.  Province  Briganti,  Louis  Chirco.  Renald  feasant,  breaking 
and  entering;   each  defendant  sentenced  to  three  years  In  State  prison. 

Joseph  Furlan,  Province  Briganti,  Louis  Chirco,  Renald  Pessanl,  break- 
ing and  entering;  case  continued  for  term  ni»on  motion  of  state  attorney. 

Joseph  Furlan.  Province  Briganti,  Louis  Chirco,  Itenold  Pussanl,  break- 
ing and  entering;  case  continued  for  term  iqion  motion  of  State  attorney. 

Joseph  Furlan,  Province  Briganti,  Louis  Chirco.  Reunld  l'u«sani.  break- 
ing and  entering;  case  continued  for  term  iq»on  motion  of  State  attorney. 

Spbi  no  Teem,  1928. 

Lafayette  Wynn,  murder  in  first  degree;  sentenced  to  life  imprisonment 
In  State  penitentiary. 

James  Williams,  breaking  and  entering ;  sentenced  to  three  years  in  State 
penitentiary. 

Robert  W.  Arnold,  bigamy. 

Will  Arnold,  alias  Robert  W.  Arnold,  bigamy:  sentenced  to  one  year. 

Fall  Tesm.  1028. 

George  York,.  Pel  be  rl  Maddox,  breaking  and  entering;  capias  ordered 
issued;  bond  fixed  at  $1,000.00  each. 

Julius  Gibson.  Gus  Williams,  assault  with  Intent  to  murder;  each  sen- 
tenced to  five  years  in  State  penitentiary. 

O.  B.  Hudson,  assault  with  intent  to  murder;  sentenced  to  five  years  in 
State  penitentiary. 

C.  B.  Hudson,  breaking  and  entering. 

Louis  Stnckey,  alias  Louie  Stuckey,  larceny  of  automobile ;  capias  ordered 
issued  :  bond  fixed  at  $500.00. 

ST.  JOHNS  COTNTY 

Spring  Tebm,   1927. 

R.  E.  Lee,  arson ;  May  21,  1926 ;  acquitted  June  28,  1927. 

John  Hicks,  arson  :  1927 ;  plead  guilty  June  25,  1027. 

George  Wilson,  alias  Frog  Wilson ;  forgery  and  uttering  forgery ;  Dec.  21, 
1925;  plead  guilty  to  forgery  June  25,  1927. 

Kugene  Lee,  robbery ;  March  7.  1 927  :  plead  guilty  June  21,  1927. 

Ate  Martin,  assault  with  intent  to  murder,  February  12,  1927;  nolle 
prosequi  entered  June  18.  1927, 
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Bert  Ross,  larceny  automobile,  February  3,  1927;  bond  estreated  June  25, 
1927. 

Julions  Johnson,  manslaughter,  January  30,  1927;  plead  not  guilty;  ac- 
quitted June  21,  1927. 

H.  A,  Harrell,  James  Kane,  Wesley  Cothron,  injuring  public  building, 
January  24,  1927;  H.  A.  Harrell  plead  guilty,  June  20,  1927;  nolle  prosequi 
entered  as  to  James  Kane.  "Wesley  Cothron,  June  22,  1927. 

II.  A.  Harrell.  James  Kane,  Wesley  Cothron,  larceny  of  automobile,  Jan- 
uary 24,  1027 ;  plead  not  guilty ;  Wesley  Cothron  acquitted ;  nolle  prosequi  en- 
tered as  to  H.  A.  Harrell  and  James  Kane. 

Henry  Richardson,  larceny  of  automobile,  January  IS,  1927;  plead  not 
gnilty ;  convicted  June  24,  1927. 

E.  A.  Beaty,  murder,  December  23,  1926;  nolle  prosequi  entered  June 
IS,  1927. 

James  Kane,  breaking  and  entering.  December  25.  1926;  plead  guilty 
June  20,  1927. 

Joseph  Moore,  breaking  and  entering  a  storehouse  March  13,  1927;  plead 
guilty  June  24,  1927. 

E.  A.  Beaty,  murder  in  the  first  degree,  December  25,  1926;  plead  not 
guilty;  convicted  June  23,  1927. 

Aaron  Anderson,  shooting  into  dwelling.  December  6,  1926;  plead  guilty 
June  20.  1927. 

Will  Scott,  murder  in  the  first  degree,  February  20,  1927;  plead  not  guilty  ; 
convicted  June  21,  1927, 

George  W.  Taylor,  mayhem.  May  5,  1927;  plead  not  guilty;  acquitted 
June  20.  1927. 

Katie  White,  murder  In  the  first  degree,  March  6.  1927;  plead  guilty  to 
manslaughter  Juno  22.  1927. 

Charlie  Stratum,  aggravated  assault,  May  27.  1927;  plead  guilty  June  25, 
1927. 

L.  H,  Goode.  secreting  with  intent  to  embezzle.  May  24,  1927;  plead 
guilty  June  20,  1927. 

Tnff  Hooper,  robbery.  May  22,  1927;  plead  not  guilty:  convicted  June 
24,  1927. 

Johnnie  Johnson,  larceny  of  automobile.  March  29,  1927;  plead  not 
guilty;  convicted  June  25,  1927. 

Aaron  Anderson,  breaking  and  entering.  December  6,  1926;  nolle  prosequi 
entered  June  20,  1927. 

Blanche  D.  Page,  removing  personal  property  under  lien  from  -limits  of 
county.  June  16.  1927;  nolle  prosequi  entered  June  22.  1927. 

Monroe  W  llson.  larceny  automobile.  February  9,  1927  ;  plead  not  guilty  ; 
convicted  June  27,  1927. 

Roy  Johnson,  grand  larceny,  February  17,  1927;  bond  estreated  and  judg- 
ment entered  June  IS,  1027. 

Jennings  W.  Hare,  Felix  W.  Hare.  Charlie  Black,  breaking  and  entering 
with  intent  to  commit  a  felony,  May  8.  1927 ;  defendants  Felix  W.  Hare  and 
Charlie  Black  plead  not  guilty;  tried  and  acquitted  June  24.  1927. 

Abe  Martin,  assault  with  intent  to  murder,  February  12.  1927 :  plead  not 
guilty  :  tried  and  acquitted  June  22,  1927. 
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Fall  Term,  1927. 

William  Rowe  (transferred  from  Nassau  county  In  19*25),  murder  in  the 
first  degree,  August  10,  192*2  i  nolle  prosequi  entered  November  23,  1M'_'T. 
(Defendants  plead  not  guilty.) 

Allen  Rowe  and  William  Howe,  murder  In  the  first  degree,  August  10. 
1922 ;  defendants  plead  not  guilty :  nolle  prosequi  entered  November  1 1 ,  1927. 

Gilbert  Scurry,  murder  In  the  first  degree,  June  22,  1920;  nolle  prosequi 
entered  November  IT,  1927. 

Charlie  Rice,  shooting  into  dwelling,  October  3.  1927;  convicted  Novem- 
ber 18,  1927. 

John  Davis,  alias  James  Jones,  forgery,  November  5,  1927;  plead  guilty 
November  17,  1927. 

J.  P.  Graham,  forgery.  September  14,  1927;  plead  guilty  Novemlier  17, 
1927. 

Rosa  Angel,  Irwin  Warren.  George  Williams,  robbery.  November  4.  1927; 
plead  not  guilty;  convicted  November  IS,  1927. 

L.  C.  Nunnerly  and  W,  D.  Allen,  injuring  public  building,  November  12. 
1927 ;  plead  guilty  November  23,  1927. 

Morris  Geter,  assault  with  intent  to  murder,  October  31.  1927 ;  plead 
guilty  November  17,  1927. 

Reginold  Blaekwelder,  Joseph  Eagle  and  James  Henderson,  breaking  find 
entering  August  21 ,  1927 ;  Reginold  Blaekwelder  and  Joseph  Eagle  plead  not 
guilty;  tried  and  convicted  November  23,  1927. 

William  IT.  Best,  assault  with  intent  to  murder,  July  2,  1927;  plead  nol 
guilty;  conrkted  of  assault  with  intent  to  commit  manslaughter  November 
19,  1927. 

George  Wilson,  murder  In  the  first  degree,  June  27,  1927 ;  plead  not 
guilty;  acquitted  November  22.  1927.  • 

Henry  Williams,  murder  in  the  first  degree,  October  2,  1927;  plead  guilty 
to  manslaughter  November  21,  1927. 

Pred  Slurry,  receiving  stolen  goods,  September  26,  1927;  plead  not  guilty; 
convicted  November  18,  1927. 

L.  C.  Barber,  forging  endorsements,  November  7.  1927;  plead  not  guilty; 
acquitted  November  17,  1927. 

Gilbert  Scurry,  murder  in  the  first  degree.  June  22,  1926 ;  plead  not  guilty  : 
convicted  of  manslaughter  November  17,  1927. 

B.  D.  Irwin,  grand  larceny,  September  20,  1927 ;  plead  guilty  Noveml>er 
18,  1927. 

Oliver  Turner,  murder  in  the  first  degree,  June  20.  1927;  plead  guilty  to 
murder  In  second  degree  November  21,  1927, 

Spring  Tebm,  11128, 

Kegfnold  Blaekwelder.  Joseph  Eagle  and  James  Henderson.  March  7. 
1927.  James  Henderson  plead  not  guilty;  convicted  June  13,  1928.  (Motion 
for  new  trial  granted.) 

Jose  Sanabria,  forging  check.  March  7,  1927;  plead  not  guilty;  acquitted 
June  15,  1928. 

Ed  Hushing,  robbery,  February  4,  1928;  plead  not  guilty;  convicted  June 
11.  1928, 

James  Williams,  forgery  and  uttering  forgery,  September  21,  1928;  nolle 
prosequf  entered  June  8.  1828. 
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Fred  Rivers,  murder  hi  the  first  degree,  March  4,  1928;  plead  not  guilty; 
actiuitted  June  13.  1928, 

Milton  Williams,  desert  ion  and  non-support.  July  16.  1927;  not  guilty; 
placed  under  bond  to  pay  wife  allowance  June  11,  1928. 

Sign  or  Carllterg,  alias  J.  C.  Crnger,  alias  S.  Kalino,  uttering  forgery,  Feb- 
ruary 14,  1928:  plead  not  guilty;  nolle  prosequi  entered  June  15,  1928. 

James  T,  Edmondson,  alias  J.  C,  I'ullen.  uttering  forgery.  February  14. 
1928;  plead  guilty  June  8,  1928. 

T.  B.  Martin,  alias  T.  J.  Daniels,  forgery  and  uttering  forgery,  February 
14.  1928;  plead  not  guilty;  convicted  June  1,1,  192S, 

Herman  Stevens  and  Murlen  Stevens,  larceny  of  calf,  March  3, 1928;  plead 
not  guilty ;  acquitted  June  14.  1928. 

Quitman  T.  Tjollar,  alias  J.  E,  Davis,  forgery  and  uttering  forgery,  Marcli 
10.  1928 ;  plead  guilty  to  uttering  forgery,  not  guilty  to  first  count ;  nolle 
prosequi  entered  as  to  first  count,  June  8,  1928. 

French  Harmon,  Oris  Denmark.  Herman  Peters  and  John  Hicks,  break- 
ing and  entering  May  5.  1928:  nolle  prosequi  entered  June  13,  1928. 

Quitman  T.  I.ollar.  alias  J.  S.  Miller,  forgery  and  uttering  forgery.  March 
!'_  ]!rjs:  plead  not  guilty  as  to  first  county  and  guilty  as  to  second  count;  nolle 
prosequi  entered  as  to  first  count,  June  8.  1928, 

French  Harmon,  Oris  Denmark.  Herman  I'eters  and  John  Hicks,  break- 
ing and  entering.  May  u.  1928;  French  Harmon.  Oris  Denmark.  Herman  Peters- 
plead  guilty;  nolle  prosequi  entered  as  to  John  Hicks,  June  13,  1928. 

Joe  Holmes,  breaking  and  entering  November  3.  1927:  plead  guilty  June 
13,  1928. 

Samuel  Orr,  assault  with  Intent  to  murder.  January  15.  1928;  plead  not 
g&iity;  convicted  June  13,  1928. 

Will  Reid,  breaking  and  entering.  June  19,  1927  ;  plead  guilty  June  B,  192S, 

Thomas  James,  murder  in  the  first  degree,  January  2.  1928;  plead  not 
guilty;  convicted  June  12.  1928. 

Wilson  Kearns.  assault  with  intent  to  murder.  May  If!.  1928.  Plead  not 
guilty ;  convicted  June  16,  1928. 

Robert  Corum.  Charles  Krause.  breaking  and  entering.  1928:  plead  guilty 
June  14,  192s. 

Jatnes  Williams,  forgery  and  uttering  forgery,  September  21.  1927;  plead 
not  guilty  :  convicted  of  uttering  forgery  June  13.  1928. 

Olin  Williams  and  Hart  McNair.  aiding  prisoner  to  escai>e,  July  3S,  1!»24 : 
Olin  Williams  plead  not  guilty;  actiuitted  June  11.  1928. 

Olin  Williams  ami  Hart  T.  Fleming,  aiding  prisoner  to  escape.  July  25. 
1924:  Olin  Williams  plead  not  guilty;  nolle  prosequi  entered  June  11,  1928. 

Fall  Term,  1928. 

Reginold  Blackwelder,  Joseph  Eagle  and  James  Henderson,  breaking  and 
entering.  August  21.  1927:  nolle  prosequi  entered  as  to  James  Henderson. 
November  15.  192s. 

Dowel!  A.  Ray.  embezzlement.  November  30,  1927;  plead  gtillty  Novem- 
ber 15.  1928. 

Dowell  A.  Ray.  embezzlement,  November  30.  1927:  plead  guilty  Novem- 
ber 15.  192S. 

IHiweil  A.  Ray,  emliezzlement,  Novemlier  30.  1927;  plead  guilty  Novem- 
ber 15.  1928. 
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F.  H.  Geuung,  practicing  dentistry  without  hr*t  obtaining:  certificate. 
March  2S,  1928;  plead  not  utility ;  convicted  November  St,  1888 

Iteujoinin  Williams,  Charles  Brooks,  breaking  aud  entering.  August  22. 
1988;  defendants  jilentt  nut  guilty:  convicted  November  20,   liris. 

Jaiues  Holmes,  grand  larceny.  June  1ft.  102*:  plead  not  guilty;  acquitted 
Noveillller  16,  192S, 

Bernard  <«.  King.  assault  with  intent  to  carnally  know  Telltale  |ierson 
under  IX  years  of  age;  plead  not  guilty;  acijnitted  November  20.  1U2K. 

.In men  Muss.  receiving  stolen  pm)ierty.  October  20,  1I12H;  plead  not  guilty: 
nolle  prosequi  entered  Novemltrr  10.  192.V 

C.  J.  I>ucket  and  Frank  Anderson,  grand  lar<«ny.  October  2ii.  V.r28:  Head 
guilty  November  15.  11128,  > 

J.  II.  Ma  ml  I  in.  i  .bi  nining  money  under  false  pretense.  June  U.  1!«2K:  plead 
guilty  November  Hi,  1028. 

have  Crawford,  breaking  and  entering.  July  3,  1028:  plead  not  guilt j  ; 
admitted  November  20.   102H. 

(i.  II.  Higginbotlmm,  Incest,  June  22.  1028;  plead  not  guilty;  convicted 
Novemtier  19,  1928. 

U.  C  Morgan,  fraudulent  conversion.  l*ecember  2.*.  102T:  plead  not  gutttj  ; 
ncoultted  November  SO,  1928. 

Owen  Holmes,  aggravated  assault.  July  4.  11128;  plead  not  guilty;  eon- 
victed  Novemlier  lfi.  1028. 

REPORT  OF  H,  V.  KNIGHT,  STATE  ATTORNEY  FOR  TWENTY-SIXTH 

JUDICIAL  CIRCUIT 


CRIMINAL  CASES  IN  CIRCUIT  COURT.  BRADFORD  COUNTY.  FLA. 

Spot  wo  Tekm.  11127. 

Minor  Fejonwt,  Etc,  Major  Ftl'mir* 

Investigated 13     Murder 

Indicted     0     Rape  

Continued  from  previous  term  0     Rape  

Not  guilty  S 

Nolle    jiroewed 7     Rape     

Murder    _ 

Continued    „____ 1     Rape    

Total  sentences.  S  years. 

Note:     Defendant   In  rn|K>  ease  wax  released  and  discharged  on  writ  of 
habeas  corpus  before  the  next   term  of  court. 


S 
I 

2 

1 

1 
1 


Faij,  Tkbm.  1927. 

Investigated 27     Murder 

Indicted     „... 8     Murder 

Continued  from  previous  term    1 

Not  guilty  1 

Convicted    „ 2 

Total  sentences,  1  year.  9  mouth*. 

Continued    S     Murder 

Nolle  prossed 3 


a 
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No  grand   jury, 
sentences.  JO  years. 


Special  Tebm,  1927. 
Tried  one  murder  ease :  verdict. 
All  other  cases  continued. 

Spbing  Tehm,  1328. 


manslaughter.     Total 


Investigated   23     Murder 1 

Indicted 17 

Continued  from  previous  term 3 

Not  guilty 5     Murder    - . 1 

Convicted    „ 8 

Nolle  prossed  —     1 

Continued 7 

Total  sentence,  8  yearR.  6  months. 

Fall  Term,  192S. 

Investigated    13 

Indicted     7 

Continued  from  previous  term 7 

Convicted    4 

Total  sentences,  2  years,  6  months  (One  defendant  not  sentenced). 

Not  guilty  3 

Nolle  prossed  1 

Indictment  quashed  1 

Continued  ..„ 4 

Bond  estreated   1 

CRIMINAL  CASES  IN  CIRCUIT  t'uiRT.  UNION  COUNTY,  FLA. 

VEAHS  1927  AND  1928. 

Spbixg  Term,  1927. 


Minor  Felonies,  Etc. 

Investigated  by  grand  jury  7 

Indicted  4 

No  bills  3 

Continued  from  previous  term 1     Murder    .. 

Convicted 3 

Continued  _ _ 2    Continued 

Total  sentences,  throe  years. 

Fall  Tebm.  1927. 


Major  Felonies. 


Investigated  by  grand  jury 11 

Indicted  8 

Continued  from  previous  terms  ....  2 

Convicted    „ 4 

Continued    _  5 

Nolle  prossed    1 

Total  sentences,  23  years. 

Spbiho  Tebm,  1928. 

Investigated  by  grand  jury  8     Murder 

Indicted  „ 5 

Continued  from  previous  terms  ....  5 

Convicted    „ „ „.  5 

Not  guilty „...  1 

Nolle  prossed 2 

Continued 2 


Investigated  by  grand  jury   ...- 2 

Murder „ 2 

Murder    .' 1 

Manslaughter  1 

Continued  _.._ 2 


Murder 1 

Murder 2 

Manslaughter _ „ 1 


Murder    2 
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Fali.  Term,  1928. 

Investigated  by  xrand  jury  12 

Indicted 8 

Continued  from  previous  term  2     Continued  from  previous  term  2 

Convicted    4     Murder 1 

Not  guilty  *1     Nolle  pressed  1 

Nolle  prossed 3 

Continued 2 

Total  sentences,  4  years.  3  months. 


•  Due  to  severances,  each  defendant  ts  listed  as  separate  ease. 

CRIMINAL  CASES  IN  CIRCUIT  COURT.    BAKER   COl'NTY.    FLA. 
YEARS  1927   AND  1928. 

Spbixg  Term.  1927. 
Minor  Felonie/t.  Etc.  Major  Feloniv*. 

Indictments    11     Robbery  — -    4 

Convicted    2 

Nolle  prossed , 7 

Continued 8 

Total  sentences.  27  years. 

Special  Term,  1027. 

Investigated  by  grand  jury  5     Investigated  by  grand  jury  8 

Indicted  4     Murder    „ B 

Continued  from  previous  term 8 

Convicted    5     Murder _ 2 

Total  sentences,  two  death   (ending  two  other  murder  cases)  :  two  years,, 
six   mniitlis. 

Nolle  prossed 3     Robbery     „„„ „ _ 4 

Continued , 1 

Fail  Teem.  1927. 

Investigated  by  grand  jury  6     Robbery .„ 1 

Indicted     _ 4 

Continued  from  previous  term 1 

Convicted    2     Convicted „ 1 

Instructed   verdicts  2 

Total  sentences  7  years.     { Sentences  on  two  defendants  deferred. ) 
Spring  Term,  1928. 

Investigated  by  grand  jury  12     Investigated  by  grand  jury  6 

Indicted    _ 12     Rape    „ 4 

Murder    2 

Convicted    „ 10     Convicted    1 

Continued   2 

Defendants  not  in  custody  3 

Total  sentences,  2  life  sentences;  33  years. 

Fall  Tkkm.  1828. 

Investigated  and  indicted  ....    2 

Continued  from  last  term 2     Rape S 
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Convicted    „.. 2    Uonvicted S 

Nolle   prossed 1 

Continued   1 

Total  sentences,  3  life,  one  year,  six  months. 

Note:    Due  to  severances,  each  defendant  is  listed  as  separate  ease. 

REPORT  OF  STATE  ATTORNEY  C.  RAY  SMITH  FOR  TWENTY -SEVENTH 
JUDICIAL  CIRCFIT  OF  FLORIDA 

Tine  Bills — False  pretense.  4;  conspiracy,  1:  murder,  3;  larceny,  10; 
breaking  and  entering,  15;  receiving  stolen  property,  2;  forgery.  2;  embezzle- 
ment, 13;  altering-  marks  and  brands.  1;  false  entry,  1;  attempt  to  rape,  2; 
bigamy,  1:  arson,  2:  robbery,  3;  desertion,  2;  carnal  Intercourse,  1;  specula- 
tion by  public  officer.  1  :  incest,  2  ;  assault  with  intent  to  murder,  .".    Total,  71, 

No  Bills— Total,  14. 

REPORT  OF  C.  R.  MATHIS.  STATE  ATTORNEY  FOR  TWENTY-EIGHTH 
JUDICIAL  CIRCUIT  OF  FLORIDA,  FOR  1927-28. 

Panama  City,  Fla„  February  6,  1929. 
Hon.  Fred   H.   Davis,  Tallahassee,   Fla. 

Dear  Davis: — Pursuant  to  request  contained  In  your  letter  of  January 
1st,  for  a  report  upon  the  number  of  cases  handled  by  the  State  Attorney 
in  Bay  county,  now  the  Twenty-eighth  Judicial  Circuit,  during  the  years 
1927  and  1928,  I  beg  to  submit  the  following  report : 

Murder,  7  cases ;  rape,  1  case  ;  robbery,  1  case ;  burglary,  18  eases ;  forgery, 
6  eases ;  withholding  the  means  of  support,  13  eases ;  larceny,  15  cases ;  man- 
slaughter, 3  cases ;  perjury,  2  eases ;  assault  with  intent  to  murder,  8  cases ; 
assault  with  intent  to  rape,  1  case;  embezzlement,  7  cases;  incest,  2  cases; 
bigamy,  1  ease;  other  felonies,  such  as  shooting  into  dwelling  house,  selling 
mortgaged  property,  etc.,  15  cases;  miscellaneous  high  misdemeanors,  17 
cases.  Of  these  cases  14  have  not  been  disposed  of  for  tbe  reason  that  a 
few  of  them  are  continued  on  the  docket  and  the  other  defendants  have  not 
been  apprehended. 

This  does  not  include  a  good  number  of  independent  investigations  made 
by  me  into  violations  where  no  prosecutions  were  filed  for  lack  of  sufficient 
evidence.  C.  R.  MATHIS. 
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REPOET  OF  COUNTY  SOLICITORS  FOB  CREMINAI.  COURTS 

OF  RECORD 

RECAPITULATION  OF   CASES   HANDLED   BY   DUVAL   COUNTY 
CRIMINAL  COURT.  JACKSONVILLE,  FLA. 


Classification 

11K5 

lUUtf 

1H27 

1928 

M  i  ml*  meaner* 

Pleas 

561 

704 

493 

522 

Nolle  prossed  

208 

196 

104 

178 

Jury  convictions 

37 

45 

41 

49 

Jury   acquittals   

38 

33 

at 

27 

No  bllla    

11 

14 

is 

17 

Est  ream  res  

119 

140 

79 

122 

Mistrials  

2 

1 

3 

2 

Felonies 

Pleas 

171 

176 

123 

137 

Nolle  prossed 

157 

106 

142 

1S1 

Jury  convictions     

53 

00 

CO 

01 

Jury  acquittals  

42 

47 

82 

38 

Mistrials  .... 

4 

3 

2 

2 

Estreatures 

22 

28 

24 

29 

No  bills 

4 

2 

6 

8 

Totals          „ 

1,427 

1.613 

1.209 

1.338 

Respectfully  submitted. 

D.  W.  PARFITT, 
Clerk  Criminal  and  Civil  Courts,  Dural  County,  Florida, 

REPORT  OF  J.  F.  BUSTO.  COUNTY  SOLICITOR  FOR  THE  CRIMINAL 
COURT  OF  RECORD  FOR  MONROE  COUNTY,  FLORIDA.  OF  MIS 
DEMEANORS  AND  FELONIES  HANDLED  AND  DISPOSED  OF  DUR- 
ING THE  YEARS  1927  AND  1928,  INCLUSIVE. 

January  Tout,   1927. 
Misdemeanors,  26,     Felonies — rerju'ry.  1 ;  assault  with  intent  to  murder. 
4;  robbery,  3.     Total,  8. 

March  Term,  1927. 
Misdemeanors,  33.     Felonies — Xon-support  wife,  1 ;  robbery,  3 ;  grand  lar- 
ceny, 1:  assault  with  intent  to  murder,  1.    Total,  6. 

May  Term,  1927. 
Misdemeanors,  20,    Felonies — Non-support  wife,  0;  manslaughter,  2;  ein- 
l.czzlement,  2  ;  bigamy,  1.    Total,  11. 

July  Term,  1027. 
Misdemeanors,  21.    Felonies— Forgery,  1 ;  non-support  wife,  3 ;  grand  lar- 
ceny, 2 ;  obtaining  money  nnder  false  pretenses,   1 ;  robbery.  1 ;  attempt  to 
rape,  1.     Total,  9. 

September  Term,  1927. 
Misdemeanors,  17.    Felonies — Non-support  wife,  4 

November  Term,  1927. 
Misdemeanors,  7.    Felonies — Embezzlement  2;  murder  second  degree,  1 ; 
non-support  wife,  2;  robbery,  3;  attempt  to  murder.  1.     Total,  9. 
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Jahuaby  Tebm,  1928. 
Misdemeanors,  8.     Felonies — Assault  with  intent  to  murder,  1;  grand  1ft r- 
ceny,  2 ;  nou-support  wife,  1 ;  robbery,  2,     Total,  6. 

March  Tebm,  1928. 
Misdemeanors.  14.     Felonies — Assault  with  Intent  to  murder,  2;  grand 
larceny.  2.     Total,  4. 

May  Teem,  1928. 
Misdemeanors.  12.     Felonies — Robbery,  G ;  non-support  wife,  1.    Total,  T. 

July  Tebm,  1928. 

Misdemeanors,  7,  Felonies — Grand  larceny,  4 ;  attempt  to  rape,  1 ;  non- 
support  wife,  3;  assault  with  intent  to  murder,  2;  assault  with  intent  to  rob, 
2:  embezzlement  by  municipal  officer,  1;  embezzlement  by  lodge  officer,  1. 
Total,  14. 

September  Tebm,  1928. 

Misdemeanors,  20,  Felonies— Grand  larceny,  11;  robbery,  1;  false  pre- 
tenses, 1.    Total,  13. 

November  Term.  1928. 

Misdemeanors,  15.  Felonies — Obtaining  money  under  false  pretenses.  2; 
assault  with  intent  to  murder,  1 ;  non -support  of  wife,  1 ;  robbery,  3 ;  grand 
larceny.  1.  ~  Total,  S. 

Total  misdemeanors,  200;  total  felonies.  99;  grand  total  for  years  1927 
and  1928,  299. 

Note:  Tbe  above  report  does  not  include  misdemeanors  or  felonies  dis- 
missed by  the  lower  courts  or  nolle  prossed  by  the  county  solicitor, 

Tbe  misdemeanors  reported  include  violations  of  the  prohibition  laws, 
assault  and  battery,  gambling,  drunkenness,  obscene  language,  aggravated  as- 
sault, violations  of  the  license  laws,  reckless  driving,  etc. 

Also  the  above  report  does  not  include  murder  caseB  and  other  capital 
offenses  over  which  the  Criminal  Court  has  no  jurisdiction. 

REPORT  OF  R.  E.  L.  CHANCEY 

Tampa,  Fla.,  February  6,  1929, 
Hon.  Fred  Davis,  Attorney  General, 
Tallahassee,  Fla. 

My  Dear  Mr.  Davis: — My  records  as  county  solicitor  show  that  for  the 
year  1927  there  were  464  felony  prosecutions  in  the  Criminal  Court  of  Rec- 
ord and  856  misdemeanor  prosecutions  in  the  Criminal  Court  of  Record  and 
for  tie  year  1928  there  were  450  felony  prosecutions  in  the  Criminal  Court 
of  Record  and  943  misdemeanor  prosecutions  in  the  Criminal  Court  of 
Record  and  the   Court  of  Crimes. 

Sincerely  yonrs, 

R.  E.  L.  CHANCEY,  County  Solicitor. 
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REPORT  OF  J.  H,  PETERSON 

February  7rh.  1929. 
Hon.   Fred   II.  Ibivla.  Attorney  tienrrnl, 
Tallahareee,    Fla, 

Dear  Sir: — Your  letter  of  January  251  b,  rer|iieNilii|!  h  rcjiorl  of  felonies 
nnd  nilMdemeauors  handled  by  BM  during  the  yearn  1927  mill  1928.  received 
nnil  I  beg  to  report  as  follows: 

, 1927 , 

Month —  Felotitea  Misdemeanor.-* 


Jiniiuiry    ... 
February  . 

March   

April  . ... 

May  

June   

July    

August   ..... 
September 
October    ... 
November 
I*eeember  . 


14 
16 

9 
15 

at 

3 

8 

2 

14 

B 

I 

2 


145 
164 
164 
128 

n 

81 
1(16 

72 

90 

49 

1011 

58 


Total 


116 


1,239 


1H2.H 


Mouth— 

Jntiiinry  

February   

March  

April  

May 

June   

July      . 

August 

September 

October    ... 

November 

December 

Total  . 


l"i!i-n  i.-- 
3 
8 
8 
6 
...  19 
5 
...  21 
1 
34 
13 
10 
4 


132 


Misdemeanors 
93 
80 
90 
90 
H8 
37 

n 

29 
72 
56 
57 

n 


826 


The  alwve  figures  represent  only  actual  convictions,  including  pleaa  of 
guilty     The  clerk  was  to  furnish  me  with  a  list  of  iittjulttiils  btit   bus  failed 

to  do  bo. 

Votira  very   truly. 

J.  H.  PETERSON.  County  Solicitor. 
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XI. 
OFFICIAL  OPINIOKS 


The  following  are  some  of  the  opinions  rendered  by  this  office  to 
the  Governor  and  his  cabinet  during  the  years  1927-1928  which  may 
be  of  interest  to  the  public  generally : 

GOVERNOR. 

HIGHWAYS— OPENING  NEW— PROCEDURE. 

February  14.  1627. 

My  Dear  Governor: 

This  acknowledges  the  submission  to  me  at  the  flies  and  correspondence 

with  reference  to  the  changing  of  Ocean  Boulevard  in  Palm  Beach  County, 

Florida. 

I  note  the  letter  of  Mr.  Frank  WIdeman  to  you  under  date  of  January 

25th.     I  note  also  the  letter  of  Mr.  Rufus  M.  Robbins,  county  attorney,  to 

you  under  date  of  February  1.     I  also  note  certified  copy  of  extracts  from 

fh&  minutes  of  the  Board  of  County  Commissioners  touching  the  procedure 

had  in  the  matter  of  this  Ocean  Boulevard  and  the  changing  of  the  location 

of  the  same  through  Boynton,  Florida. 

You  will  appreciate  the  fact  that   I  am  very  reluctant  to  express  any 

opinion  in  this  matter.     An  opinion  from  me  will  not  be  binding  on  anyone 

or  on  any  court. 

I  note  in  the  third  paragraph  of  Mr.  Robbins"  letter  that  he  says : 

•It  seems  that  no  evidence  of  the  posting  of  any  notice  was  ever 
filed,  and  it  may  be  presumed  that  the  notice  was  not  posted.  It  has 
been  suggested  that  the  purpose  of  the  notice  is  only  to  secure  the 
right  of  way  for  the  new  road  in  a  wanner  to  do  away  with  the 
necessity  for  procuring  right  of  ways  deeds  or  condemning  the  right 
of  way  and  that  this  is  the  only  purpose  of  the  notice.  The  County 
Commissioners  would  like  to  be  advised  if  the  Attorney  General's 
opinion  as  to  the  necessity  us  to  the  notice  where  the  right  of  way 
had  been  pervlously  acquired. 
It  is  my  opinion  that  this  notice  should  have  Iveen  given  in  any  event. 

The  provision  of  Section  1593  of  the  Revised  General  Statutes  on  this  point 

is  as  follows: 

After  the  route  is  marked  out  and  their  report  is  accepted  by 
the  County  Commissioners,  the  County  Commissioners  shall  make  an 
order  for  the  opening  of  said  new  road  or  changed  road  after  .giving 
thirty  days'  notice  thereof,  by  posting  at  the  courthouse  and  some 

public  place  nearest  the  road  sought  to  be  changed  or  established : 

*     •     * 

You  will  note  the  language  of  the  above  provision.  It  says  "*  *  *  the 
County  Commissioners  shall  make  an  order  for  the  opening  of  said  new 
road  or  changed  road  after  giving  thirty  days'  notice  thereof     *     *     ♦." 

With  this  provision,  I  am  forced  to  the  conclusion  that  for  this  procedure 
to  have  been  regular  a  thirty-day  notice  should  have  been  given. 

When  I  rendered  an  opinion  in  this  matter  before  I  declined  to  give 
an  opinion  as  to  the  constitutionality  of  Chapter  10999,  Special  Laws  of' 
Florida,  Acts  of  1925,     I  am  still  reluctant  to  give  an  opinion  on  the  con- 
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stitutlonality  of  this  chapter  but  in  order  to  make  my  position  clear  I  will 
do  so. 

It  Is  my  opinion  that  Chapter  10999  above  cited  is  unconstitutional  for 
this  reason : 

Section  20  of  Article  III  of  the  Constitution  provides: 

The  Legislature  shall  not  pnss  any  special  or  local  laws  in  any 

of  the  following  enumerated  cases:  that  is  to  say,     *     •     *  vacating 

roads :     *     *     • 

Section  21  of  Article  III  provides: 

In  all  cases  enumerated  in  the  preceding  section  all  laws  shall 

be  general  and  of  uniform  operation  throughout  the  State     •     *     • 

Section  24  of  Article  III  of  the  Constitution  provides : 

The  Legislature  shall  establish  a  uniform  system  of  county  and 

munfcipal   government,    which   shall   be  applicable,  except   In  cases 

where  local  or  special   taws  are  provided  by   the  Legislature  that 

may  be  inconsistent  therewith. 

You  will  note  that  tinder  the  provisions  of  Chapter  10099  there  Is  a 
special  procedure  provided  w hereby  roads  could  be  vacated  In  Palm  Beach 
County,  Florida.  If  a  law  of  this  kind  could  be  constitutional  It  Is  my  opin- 
ion it  would  have  to  apply  to  every  county  in  the  State  alike. 

It  Is  my  opinion  that  the  Legislature  could  pass  a  special  or  local  law 
governing  the  establishment  of  new  roads  but  when  it  comes  to  the  ques- 
tion of  vacating  an  established  road,  then  under  the  provisions  of  the  Con- 
stitution the  procedure  governing  will  ha  ve  to  he  general  and  uniform  through- 
out the  State, 

Another  feature  of  Chapter  10969  that  appears  to  me  to  be  unconstitu- 
tional is  the  provision  In  Section  3  covering  the  punishment  for  a  violation 
of  the  provisions  of  said  chapter.     It  provides  that : 

Any  member  or  members  of  any  board  or  body  causing  or  per- 
mitting the  change  in  locating  or  the  abandonment  or  any  road  or 

portion  thereof  emhraeed  within  the  terms  of  this  act  shall  be  guilty 

of  a   misdemeanor  and   upon  conviction  thereof  shall   be  fined  not 

more  than  $100  and  imprisoned  In  the  county  jail  for  not  more  than 

sixty  days. 

To  have  made  this  provision  for  the  punishment  constitutional  It  should 
have  declared  such  acts  to  lie  a  misdemeanor  and  punished  as  provided  by  law. 

Section  20  of  Article  III  of  the  Constitution  provides  that  no  special 
or  local  laws  shall  be  passed  providing  punishment  of  crime  and  mis- 
demeanors. 

It  seems  to  me  that  the  only  proper  course  to  be  pursued  to  have  this 
matter  definitely  settled  would  be  for  parties  interested  to  bring  an  in- 
junction proceeding,  praying  that  the  Board  of  County  Commissioners  be 
enjoined  from  vacating  the  Ocean  Boulevard  road  as  contemplated  In  the 
order  of  the  board.  By  this  procedure  they  could  have  the  constitutionality 
of  Chapter  10999  tested  and  established  by  I  lie  courts. 

I  regret  exceedingly  that  this  situation  has  arisen  In  1'alm  Beach  county 
and  I  am  very  reluctant  to  express  any  opinion  with  reference  to  condi- 
tions concerning  the  same. 

Hoping  that  rhis  will  be  of  some  assistance  to  you  and  to  those  in- 
terested. I  am.  Most  sincerely. 

J.  B.  JOHNSON.  Attorney  General. 
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JUSTICE   OF   PEACE   DISTRICT— ABOLITION   BY   COUNTY 
COMMISSIONERS. 

March  23,  1927. 
My  Dear  Governor; 

I  am  in  receipt  of  your  favor  of  the  21st  inst.,  with  copy  of  resolution 
by  the  Board  of  County  Commissioners  of  Seminole  county,  abolishing  a 
Justice  of  the  Peace  District. 

Under  the  provisions  of  Section  3359.  Revised  General  Statutes,  the 
County  Commissioners  have  the  authority  to  enlarge  or  change  boundaries 
of  districts. 

Under  Section  3360.  Revised  General  Statutes,  the  Board  of  County  Com- 
missioners has  authority  to  make  new  districts,  alter  the  boundaries  of  dis- 
tricts and  abolish  districts.    This  Section  336(1  reads : 

If  any  new  districts  be  made,  so  that  the  botindaries  of  a  dis- 
trict or  districts  existing  at  the  time  shall  be  abolished,  or  if  any 
district  shall  be  abolished,  the  County  Commissioners,  at  the  time  of 
such  abolition  or  obliteration,  shall  designate  the  district  in  which 
shall  preside  the  justice  who  shall  be  successor  to  the  justice  pre- 
siding in  the  obliterated  or  abolished  district  or  districts. 
You  will  see  that  under  the  provisions  of  this  statute  justice  districts 
can  be  abolished  by  the  Board  of  County  Commissioners. 

Respectfully, 

J.  B.  JOHNSON,  Attorney  General. 

ELECTROCUTION— DUTIES  OF  EXECUTIONER,  ETC. 

June  11,  192T. 
My  Dear  Governor : 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  June  9th,  transmit- 
ting letter  of  Mr.  J.  S.  Blitch.  superintendent  of  the  Florida  State  Farm 
at  Ratford,  dated  March  31st,  and  in  reply  to  your  request  to  be  advised  as 
to  whose  duty  it  is  to  electrocute  those  who  are  sentenced  to  death  in  the 
electric  chair,  I  beg  to  submit  the  following  as  my  opinion  : 

The  execution  of  prisoners  in  the  electric  chair  is  governed  by  Chapter 
9169  of  the  laws  of  1923.  which  was  approved  May  Tth,  1923,  and  became 
effective  January  1st,  1924.  This  bill  was  drawn  by  me  while  I  was  a 
member  of  the  Legislature  from  Leon  county,  and  in  preparing  the  bill  I 
did  not  follow  the  statutes  of  any  other  State  In  detail  but  did  draw  the 
act  with  reference  to  the  electrocution  laws  prevailing  iu  North  Carolina 
and  in  New  York  state. 

Section  2  of  Chapter  9169  provides  that  the  superintendent  of  the  State 
Prison,  or  in  the  case  of  his  death,  disability  or  absence,  a  deputy  shall  be 
executioner. 

Section  3  of  the  act  provides  that  for  the  purpose  of  executing  sen- 
tences of  death  as  provided  by  law  the  sheriff  of  the  county  wherein  the 
conviction  was  had  shall  be  ex  officio  deputy  executioner  of  such  sentence 
of  death  and  shall  be  present  at  the  execution  unless  he  be  prevented  by 
sickness  or  other  disability. 

A  later  provision  in  Section  3  is  to  the  effect  that  all  executions  shall 
be  carried  out  by  the  executioner,  deputy  executioner  and  such  deputies, 
electricians  and  assistants  as  he  may  require  to  be  present  to  assist. 

Construing  these  provisions,  it  will  be  noted  that  while  the  superintendent 
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of  the  State  Prison  in  made  the  official  executioner,  at  the  same  time  the 
sheriff  of  the  county  wherein  the  prisoner  was  convicted  Is  made  ex  officio 
deputy  executioner  and  both  the  executioner  and  the  deputy  executioner  are 
required  by  law  to  be  present  at  the  execution. 

Referring  to  the  particular  situation  presented  by  the  letter  of  Mr. 
Blitch,  which  accompanied  your  request  for  my  opinion,  the  controversy 
seems  to  resolve  itself  into  a  question  of  the  respective  functions  which  the 
executioner  and  the  deputy  executioner  should  perform  in  conducting  an 
execution. 

It  Is  plainly  the  duty  of  Mr.  Blitch,  as  superintendent  of  the  Florida 
State  Farm,  in  an  electrocution  under  Chapter  9169.  to  see  that  the  sen- 
tence of  death  is  executed  in  accordance  with  the  law.  The  very  fact  that 
he  is  executioner  and  the  person  In  charge  implies  this  beyond  question. 

It  is  clearly  apparent  from  the  statute  that  it  is  the  duty  of  the  sheriff 
of  Putnam  county,  which  is  the  county  where  the  conviction  of  pciMMM 
Jim  Williams  was  bad,  should  be  present  at,  and  assist  in.  the  execution  of 
this  prisoner,  and  In  being  present  and  so  assisting  In  the  execution  of  the 
prisoner  the  sheriff  Is  acting  as  ex  officii,  deputy  executioner  under  the  pro- 
visions of  Section  8125,  Revised  General  Statutes  of  Florida,  as  amended  by 
Chapter  9169  of  the  Acts  of  1923. 

While  the  statute  provides  that  the  execution  should  be  under  the  gen- 
eral control  and  supervision  of  the  executioner,  it  Is  also  provided  that  the 
executioner  may  require  the  presence  of  his  deputy  executioner,  viz.,  sheriff, 
and  other  deputies  as  well  bb  assistants  and  electricians  to  assist  in  con- 
ducting the  electrocution.  This  Is  clearly  Implied  from  the  language  of 
Section  6125,  Revised  General  Statutes,  as  amended  by  Chapter  9199,  which 
says  that : 

*  •  *  All  executions  shall  be  carried  out  by  the  executioner, 
deputy  executioner  and  such  deputies,  electricians  and  assistants  as 
he  (meaning  the  superintendent  of  the  State  Prison,  acting  as  execu- 
tioner) may  require  to  be  present  to  assist     •    *    ♦„ 

It  is,  therefore,  my  conclusion  from  the  statute  that  while  the  super- 
intendent of  the  State  Prison  Is  the  official  executioner  of  condemned  pris- 
oners in  this  State  that  the  sheriff  of  the  county  where  the  conviction  was 
had,  being  ex  officio  deputy  executioner  and  subject  to  the  orders  of  his 
superior  officer,  viz.,  the  executioner  himself,  may  be  required  by  the  execu- 
tioner to  perform  such  services  in  connection  with  each  execution  as  will  en- 
able the  superintendent  of  the  State  Prison,  actiug  as  executioner,  to  fully 
carry  out  the  duties  of  electrocuting  the  condemned  prisoner,  and  in  this 
connection  the  superintendent  of  the  State  Prison  would  have  the  right,  in 
my  opinion,  to  order  the  sheriff,  as  deputy  executioner,  to  throw  the  switch 
on  the  electric  chair,  as  the  means  of  effecting  the  carrying  out  of  the  par- 
ticular execution. 

If,  for  any  reason,  the  sheriff  of  the  county  wherein  the  conviction  was 
had  Is  by  reason  of  sickness  or  other  disability  prevented  from  being  present 
and  acting  as  ex  officio  deputy  executioner  of  any  sentence  of  death,  it  is  my 
opinion  that  such  sheriff  should  appoint  one  of  his  deputies  to  attend  the  ex- 
ecution in  his  stead  and  act  as  ex  officio  deputy  executioner  of  the  sentence  of 
death  in  the  place  and  stead  of  the  sheriff,  who  is  prevented  by  sickness  or 
other  disability  from  performing  such  duties. 
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In  construing  the  provisions  of  the  statue  to  the  effect 

*     *     *     tliat  nil  executions  shall  be  carried  out  by  the  execu- 
tioner, deputy  executioner  a  nil  such  deputies,  elect rici mis  and  assist  - 
inits  as  he  may  require  to  he  present  to  assist     *     *     *. 
.Nothing  contained   in  this  opinion  is  to  he  considered  sis  meaning  that 
the    words    "such   deputies"  omirring   after   the    word    "deputy   executioner" 
mean  deputy  sheriffs.    On  the  contrary,  the  words  "such  deputies"  mean  such 
deputies  as  may  lie  appointed  Iiy  the  superintendent  of  the  State  Prison  to 
assist  him  iu  carrying  out  the  execution. 

Trusting  that  this  answers  the  question  submitted,  I  am. 

Very  truly  yours, 

FRKD  H.  DAVIS,  Attorney  General. 

J1STICK   OF   PEACE   DISTRICTS— ABOLITION    BY    COI'NTY   COMMIS- 
SIONERS DURING  TERM  OF  JUSTICE. 

July  1.  1927, 
My  Hear  Governor : 

Answering  your  inquiry  of  June  30th.  I  will  state  that  there  is  no  legal 
authority  for  a  Board  of  County  Commissioners  to  abolish  a  Justice  of  the 
Peace  District  during  the  term  of  office  of  an  incumbent  of  that  district 
thereby  throwing  said  incumbent  out  of  office. 

The  statutes  lay  down  the  manner  in  which  Justice  of  the  Pence  Dis- 
tricts may  be  aliolished,  or  annexed  to  adjoining  districts,  and  these  statutes 
exclude  I  be  idea  that  such  Justice  of  tile  Peace  Districts  can  be  abolished 
during  the  term  of  office  of  its  incumbent. 

Yours  very  truly. 

FRED  II.  DAVIS,  Attorney  General. 

STATE  OFFICKRS  PROHIBITED   FROM   HOLDING   MORE  THAN 

ONE  OFFICE. 

August  IB,  1927. 
Mil   Dear  Governor : 

Section  15  of  Article  16  of  the  Constitution  of  the  IKtate  of  Florida  reads 
as  follows: 

Section  15.  No  jierson  holding  or  exercising  the  functions  of 
any  office  under  any  office  under  any  foreign  government,  under  the 
government  of  the  Vnitecl  States,  or  under  any  other  state,  shall  bold 
any  office  of  honor  or  profit  under  the  government  of  this  State;  and 
no  person  shall  bold,  or  perform  the  functions  of.  more  than  one  office 
under  the  government  of  this  State  at  the  same  time ;  provided, 
notaries  public,  militia  officers,  county  school  officers  and  commis- 
sioners of  deeds  may  be  elected  or  appointed  to  fill  any  legislative, 
executive  or  judicial  office. 

A  deputy  sheriff  "[K'rforms  the  functions  of"  the  duties  of  the  office  of 
sheriff  under  authority  of  law.  See  Sections  2SSI  to  2883  of  the  Revised 
General  Statutes  of  Florida.  As  a  deputy  sheriff  such  officer  has  the  right 
to  do  anything  that  the  sheriff  can  do  except  appoint  a  deputy.  See  Gnar- 
anlee  Trust   Company   vs.  Buddingtou.   23   Fla..  514. 

It,  therefore,  appears  to  be  plain  that  it  is  against  the  spirit  as  well 
as  the  letter  of  Section  15  of  Article  1G  of  ihc  Constitution  of  this  State  for 
a  duly  elected  and  qualified  constable  to  accept  appoiutment  as  and  perform 
the  duties  of  deputy  sheriff. 
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(n  view  of  the  fact  that  the  question  of  eligibility  of  the  constable  which 
you  refer  to  in  your  letter  to  hold  his  office  as  constable  after  having  ac- 
cepted and  qualified  as  a  deputy  sheriff  of  the  same  futility,  in  at  Usui-  and 
presents  a  legal  question  which  the  courts  have  never  | Hissed  upon,  my  sug- 
gestion Is  that  the  matter  presented  be  referred  back  to  the  petitioners  with 
the  suggestion  that  they  apply  for  permission  to  Institute  quo  warranto  suit 
against  the  deputy  sheriff  to  determine  his  eligibility  to  continue  to  hold  his 
office  as  constable,  I  am  of  the  opinion  that  while  the  Governor  lias  power 
to  handle  such  a  situation  that  where  rights  to  bold  office  are  Involved  and 
the  consideration  of  these  rights  involves  a  legal  question  that  it  would 
probably  be  better  policy  to  have  the  courts  pass  on  that  question  instead  of 
assuming  responsibility  for  deciding  the  same  yourself. 

Respectfully  submitted. 

FRED  IT.  DAVIS.  Attorney  General. 

PHYSICIANS— PRACTICING  IN  FLORIDA 

August  27.  11127. 
Ml/  Dear  Governor: 

I  beg  to  acknowledge  receipt  of  your  communication  of  August  2ttth. 
enclosing  letter  of  August  5th  from  Rev.  F.  J.  Ctarkson,  of  Palm  Heuch, 
Florida. 

The  right  of  physicians  to  practice  medicine  In  Florida  is  governed  en- 
tirely by  the  provisions  of  Senate  Hill  No.  77  passed  by  the  last  Legislature 
and  approved  May  2Sth,  1927.  This  hill  requires  every  doctor  to  hold  a  Floridu 
license  except  those  siwcifieally  exempted  by  Section  14  of  Chapter  841.1,  Acts 
of  1921,  as  amended. 

Among  those  exempted  are  medical  officers  serving  In  the  United  States 
Army.  Navy  or  Public  Heulth  Service  while  so  commissioned,  or  anyone  while 
actually  serving  without  salary  or  professional  fees  on  the  resident  medical 
staff  of  any  legally  Incorporated  hos|4tal.  or  lawfully  qualified  physicians  In 
other  states  or  counties  meeting  legally  registered  physicians  in  this  State  in 
consultation,  etc.  There  are  other  exemptions  not  necessary  to  be  mentioned 
here. 

Experience  in  Florida  in  both  the  medical  and  legal  profession  during  the 
past  several  years  has  demonstrated  that  it  was  not  practical  to  allow  tran- 
sient physicians  to  come  to  Florida  from  other  states  and  practice  here  with- 
out taking  the  examination  prescribed  by  our  local  Medical  Examining  Hoard. 
It  was  found  that  Florida  became  the  dumping  ground  for  physicians  from 
other  states  as  well  as  lawyers  from  other  states,  who  cither  could  not  make 
a  living  where  they  were  or  who  were  run  out  of  their  respective  communities 
for  some  Illegal  practice.  It  was  foand  to  be  a  most  difficult  task  to  conduct 
the  necessary  investigation  of  these  persons  before  permitting  them  to  practice 
In  this  State.  The  Legislature  in  its  wisdom,  therefore,  passed  a  law  requiring 
all  persons  who  desired  to  practice  medicine  or  law  In  Florida,  as  well  as 
engineers  and  other  professional  men,  to  apply  for  examination  and  procure  a 
license  from  the  Florida  boards.  Experience  has  shown  that  tliis  is  a  most 
wholesome  and  salutary  law  and  while  It  may  work  hardships  in  certain 
instances,  such  as  mentioned  by  Reverend  Clarkson,  the  gooil  effect  far  out- 
weighs any  evil  effect  of  it. 

I  am  unable  to  find  anything  in  the  laws  which  would  authorize  me  to 
in rcri i ret  them  in  such  a  way  as  to  make  it  legal  for  outside  physicians  and 
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surgeons  who  are  nationally  known  to  practice  in  tlie  State  of  Florida  without 
taking  an  examination.  The  question  of  making  such  exemption  was  fcit  the 
legislature  to  decide,  and  the  Legislature  refused  to  do  that  very  thing.  So 
far  as  isolated  cases  are  concerned,  you  will  notice  that  the  law  does  not 
apply  to  these  nationally  known  physicians  who  may  come  to  Florida  for  con- 
sultation in  some  particular  case  or  to  assist  a  local  physician  in  some  par- 
ticular case,  nor  does  the  law  apply  to  physicians  connected  with  hospitals 
which  physicians  receive  no  fees  or  salary  for  their  services.  If  a  physician 
contemplates  coming  to  Florida  to  serve  us  resident  physlciau  in  a  hospital 
here  at  a  salary  or  upon  payment  of  regular  fees,  lie  should  apply  to  the 
Medical  Hoard  for  examination  and  license  to  practice,  and  I  see  of  no  way 
in  which  this  can  tie  avoided. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General 

PRISONER.  ESCAPED.  MAY  BE  PROSECFTED  FOR  MISDEMEANOR. 

August  31,   1927. 

My  Dear  tSavcrnai- : 

I  wish  to  acknowledge  receipt  of  your  letter  of  August  11th,  enclosing 
letters  from  Hon.  Nathan  Mayo,  Commissioner  of  Agriculture,  and  Hon.  I.. 
N.  Tildeu.  Judge  of  the  Criminal  Court  of  Record  of  Orange  county,  with 
reference  to  prosecution  of  prisoners  who  escape  from  the  county  prisons. 

Some  years  ago,  while  I  was  county  prosecuting  attorney  of  Leon  county, 
I  had  occasion  to  make  a  full  investigation  of  the  common  law  relating  to 
liability  of  a  prisoner  to  prosecution  for  making  an  escape.  My  investiga- 
tion continued  the  Impression  that  I  had  that  such  was  a  violation  of  the 
common  law.  and  as  such,  could  he  prosecuted  and  pnnished  under  the  exist- 
ing laws  of  this  State,  even  though  we  have  no  expressed  statute  on  the 
subject.  While  I  have  not  yet  had  the  time  to  run  the  case  down,  I  am  qnite 
sure  there  is  one  case  in  the  Supreme  Court  reports  of  this  State  which 
touches  upon  this  question  and  holds  at  least  by  way  of  obiter  dicta  that  it 
is  a  common  law  misdemeanor  for  a  prisoner  to  escape  from  this  State  and 
as  such,  a  prosecution  may  he  had  against  him  for  such  offense. 

Trusting  this  fully  answers  the  inquiry  made  by  Judge  Tliden  and  also 
Mr.  Mayo.  I  hog  to  lte 

Very  respect fu  I  ly, 

FRED  II.  DAVIS.  Attorney  General, 

KAIL   FOR  APPEARANCE  OF  DEFENDANT  SERVED   WITH   WARRANT 
IN   ANOTHER  COUNTY. 

September  13.  1927. 
My  Dear  Governor: 

I  have  your  letter  of  September  10th  enclosing  a  letter  received  by  you 
from  Hon.  C.  H.  Keunerly,  county  judge  of  Putnam  county,  in  which  he 
discusses  the  question  of  the  allowance  and  fixing  of  bail  for  the  appear- 
ance of  an  accused  in  a  criminal  case  when  such  accused  is  arrested  on  a 
vvarraul  issued  from  the  County  Judge's  Court  of  one  county  and  served 
outside  of  this  county  and  in  another  county.  Judge  Kennerly  makes  com- 
plaint that  the  sheriff  of  Hillsborough  county  fixed  bail  for  a  person  ar-. 
rested  on  a  warrant  issued  from  Putnam  county  and  challenges  the  right 
of  tlie  sheriff  of  Hillsliorough  couuty  bo  to  do. 
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Your  request  is  for  my  opinion  in  referent*  to  who  ha«  the  right  to  fis  in 
ball  where  a  defendant  is  arrested  on  a  warrant  In  one  county,  which  war- 
rant was  Issued  in  another  county,  and  my  reply  is  a*  follows : 

This  subject  was  fully  considered  by  the  Supreme  ('iiurt  In  a  case  which 
I  myself  brought  before  the  Court  to  determine  this  very  question.  See  ex 
parte  Hatcher,  86  Fla.  330,  08  So,  12.  In  that  case  the  Supreme  Court  held 
that  the  constitutional  right  of  an  accused  to  hare  ball  entitled  him  to  give 
such  hail  xcherc  arretted  when  taken  Into  custody  by  a  sheriff  within  the 
State  of  Florida  in  another  county  from  that  in  which  the  process  issued, 
so  It  Is  clear  from  this  opinion  that  the  sheriff  from  Hillsborough  counly  was 
required  to  take  bail  for  Pardo  when  he  arrested  him  in  Hillsborough  county 
on  the  warrant  issued  in  Putnam  county. 

Xow  as  to  the  question  as  to  who  should  fix  the  amount  of  ball.  No  one 
except  a  magistrate  or  another  entitled  judicial  officer  has  the  right  to  fix 
the  amount  of  bail  to  lie  taken,  t'nder  the  statutes,  sheriffs  are  authorized 
to  accept  and  approve  ball  bonds  and  even  cash  bunds  but  the  amount  therefor 
is  exclusively  within  the  province  of  the  judicial  officer  who  has  control  of 
the  process.  See  Sections  6037.  6031,  6036,  6046,  etc..  of  Revised  General 
Statutes.  1920. 

It  is  the  duty  of  the  county  judge,  when  issuing  a  warrant  for  an  ac- 
cused, to  indorse  upon  such  warrant  the  amount  of  ball  to  be  taken  when 
the  accused  Is  arrested,  In  like  manner  as  circuit  judges  of  Criminal 
Courts  of  Record  Indorse  their  amount  of  bail  upon  en  pins  issuing  from 
their  courts.  This  duty  is  a  part  of  our  common  law.  Frequently,  however, 
county  judges  issue  warrants  and  do  not  fix  the  amount  of  ball  nor  indorse 
the  same  Upon  the  warrant,  and  sometimes,  also,  a  warrant  of  this  character 
is  sent  by  a  sheriff  to  another  county  and  the  accused  is  arrested  in  such 
other  county  on  such  warrant.  The  purpose  of  having  a  justice  of  the  peace 
or  county  judge  indorse  a  warrant  before  it  can  be  served  in  any  county 
other  than  that  in  which  it  was  issued  was  to  preserve  the  right  of  an  ac- 
cused person  to  give  hail  when  arrested  for  a  bailable  offense.  If  the  judge 
who  issued  the  warrant  has  already  fixed  the  amount  of  hail,  then  the  Judge 
who  Indorses  the  warrant  for  service  should  not  attempt  to  change  the  amount 
fixed  by  the  Issuing  magistrate ;  but  if  the  magistrate  has  not  fixed  the  amount 
of  bail,  then  It  is  the  duty  of  the  judge  who  Indorses  the  warrant  for  serv- 
ice to  fix  the  amount  of  bail  for  the  accused  In  order  that  the  officer  who 
arrested  the  accused  in  the  county  may  be  advised  as  to  the  amount  of 
bail  necessary  to  release  the  prisoner. 

In  these  cases,  the  Constitution  of  the  State  of  Florida,  which  guarantees 
the  accused  person  the  right  to  give  bail.  Is  supreme  and  such  right  to  give 
bail,  guaranteed  by  the  Constitution  of  the  State,  as  the  Supreme  Court 
says,  can  not  be  defeated  by  the  mere  fact  that  the  accused  person  is  found 
and  arrested  in  a  county  different  from  that  in  which  the  offense  is  alleged 
to  have  been  commltte.  In  the  eyes  of  the  law  every  man  arrested  for  nn 
offense  Is  an  innocent  man  and  he  continues  an  Innocent  man  In  the  eyes  of 
the  law  until  he  Is  duly  convicted  of  some  crime.  While  it  is  necessary  to 
arrest  Individuals  and  hold  them  for  trial  in  our  courts  In  order  that  the 
courts  may  be  able  to  enforce  their  jurisdiction,  it  should,  nevertheless,  be 
remembered  that  up  until  the  time  of  conviction  the  law  Is  presumably  deal- 
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Ing  with  an  innocent  man  and,  accordingly,  his  constitutional  rights  to  give 
bail  should  lie  strictly  guarded. 

I  am  of  the  opinion,  therefore,  that  the  sheriff  of  Hillsborough  county 
not  only  had  the  right  but  it  was  his  duty  to  take  bond  for  the  man  who 
was  arrested  in  that  county  on  a  warrant  from  Putnam  county  unless  a 
different  amount  of  bond  had  been  fixed  and  indorsed  on  the  bond  by  Judge 
Kennerly.  Up  until  the  time  of  the  opinion  of  the  Supreme  Court  of  ex  parte 
Hatcher,  above  referred  to.  it  was  the  general  practice  for  n  sheriff  to  re- 
fuse to  take  bail  bonds  for  persons  arrested  by  authorities  of  other  counties, 
but  by  the  result  of  the  decision  of  that  case,  this  practice  has  been  discon- 
tinued and  now,  as  Judge  Kennerly  says,  the  practice  is  just  the  other  way. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

NATIONAL  GIARD— PAYMENT 

September  24,  1957. 
My  Dear  Governor : 

I  have  before  me  your  letter  of  September  llith,  1927,  in  which  you 
enclose  a  letter  from  Adjutant  General  J.  Clifford  R.  Foster,  requesting  iroin 
you  instructions  as  to  whether  or  not  Section  4  of  House  Rill  No.  433,  ap- 
proved May  30,  1027.  which  amends  Section  41  of  Chapter  8502,  Acts  of  1021, 
Laws  of  Florida,  authorizes  the  payment  to  memhers  of  the  Florida  National 
Guard,  as  well  as  organizations  of  the  same,  the  stated  allowances  of  money 
set  forth  in  said  act,  without  a  sjjecific  appropriation  made  by  the  general 
appropriation  bill  helng  in  effect  to  cover  the  entire  amounts  directed  to 
be  paid. 

In  the  case  of  State  vs.  Alien.  91  So.  text  105,  the  Supreme  Court  of 
Florida,  in  deciding  what  was  an  appropriation  of  money  sufficient  to  author- 
ise and  require  its  payment  according  to  the  Constitution  and  laws  of  this 
State,  said: 

*  •  *  It  is  a  setting  apart  of  money  formally  or  officially  for  a 
special  purpose  or  use  (see  Funk  &  W agnail's  Standard  Dictionary) 
and,  where  that  is  done  by  the  Legislature  in  clear  and  unequivocal 
terms,  it  is  an  appropriation.  Statutes  setting  apart  or  designating 
certain  public  moneys  for  special  governmental  purposes  have  been 
held  to  be  appropriations  notwithstanding  the  word  "appropriation" 
is  not  used. 

The  language  of  Section  41  of  Chapter  8502.  as  amended  by  House  Rill 
433,  Acts  of  1927,  is : 

There  shall  lie  annually  paid  to  the  commanding  officer  df  each 

brigade  or  higher  unit  of  command,  etc the  following  sums 

fur  the  maintenance  of  such  organizations  and  for  the  care  of  public 
military  property  entrusted  to  their  charge,  etc. 

These  payments  are  required  to  be  paid  upon  requisition,  the  Statute 
being  mandatory  In  its  language. 

To  my  mind,  no  clearer  setting  apart  of  money  formally  or  officially  for 
a  special  purpose  or  use,  in  clearer  or  more  unequivocal  terms,  could  have 
been  used  by  the  Legislature,  and  while  the  word  "appropriation"  does  not 
occur  in  the  act,  I  am  of  the  opinion,  basing  such  opinion  on  the  recent  holding 
of  the   Supreme   Court   of  Florida    in   the  case    aliove  referred   to,   that   the 
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language  UBed  1b  In  legal  effect  an  appropriation  of  the  amounts  set  out  in 
the  act  annually,  and  that  such  amounts  should  accordingly  be  paid  even 
though  not  embraced  in  the  general  appropriation  bill  of  1827. 

Respectfully  submitted. 

FRED  H.  DAVIS.  Attorney  General. 

STATE  PROPERTY— APPOINTMENT  OF  AGENT  AS  CARETAKER 

September  24,  1927. 
i/j/  Dear  Governor: 

I  wlBb  to  acknowledge  receipt  of  your  letter  of  September  17th  with  en- 
closure of  letters  from  Adjutant  General  J.  Clifford  R.  Foster  and  Judge  Advo- 
cate George  W.  Baasett,  Jr.,  and  request  for  my  opinion  as  to  whether  or 
not  you  are  authorized  under  Section  83  of  the  Revised  General  Statutes  of 
Florida  to  designate  a  suitable  person  as  agent  of  the  State  of  Florida  for 
the  purpose  of  protecting  the  property  of  the  State  of  Florida  located  at  the 
State  camp  grounds  known  as  Camp  Johnston,  near  Jacksonville.1 

Section  83  of  the  Revised  General  Statutes  of  Florida  provides  that  the 
Governor  is  authorized  and  empowered  to  employ  as  many  persons  as  he. 
in  his  discretion,  may  deem  necessary  to  secure  the  protection  to  •  "  • 
property  of  the  State  of  Florida. 

The  military  reservation  located  at  Camp  Johnston  is  undoubtedly 
"property"  of  the  State  of  Florida  which  you  as  Governor  have  the  right 
to  employ  a  suitable  person  to  protect.  In  employing  such  person  you  will 
no  doubt  have  to  name  some  person  for  that  purpose  who  is  already  provided 
with  compensation  from  existing  appropriations  as  it  appears  that  no  moneys 
are  available  to  be  used  for  the  purpose  of  carrying  out  said  Section  83  of 
the  Revised  General  Statutes,  unless  It  be  your  general  contingent  fund  which 
is  usually  taken  up  with  other  necessities. 

I  therefore  give  It  as  my  opinion  that  under  Section  S3  of  the  Revised 
General  Statutes  of  the  State  of  Florida  you  would  be  authorized  and  em- 
powered to  commission  the  present  superintendent  of  the  State  Camp  Grounds 
at  Camp  Johnston  as  "Stale  Agent  for  the  Protection  of  State  Property  on 
the  State  Camp  Grounds  at  Camp  Johnston,  Florida,"  such  commission  to 
be  at  the  pleasure  of  the  Governor.  Such  a  designation  would  vest  the  per. 
son  designated  not  with  general  police  power,  but  with  all  necessary  power 
to  protect  and  defend  the  State  property  from  abuse  and  trespass,  even  to 
the  extent  of  forcibly  expelling  trespassers  or  forcibly  seizing  them  and  turn- 
ing them  over  to  a  proper  civil  police  officer  to  be  proceeded  against  accord- 
ing to  law. 

Respectfully  submitted. 

FRED  H.  DAVIS,  Attorney  General. 

GENERAX,  REVENUE  FUND— TRANSFER  OF  MONEY  TO  STATE 
BOARD  OF  HEALTH. 

September  30,   1927. 
My  Dear  Governor : 

I  have  your  letter  of  September  24th.  enclosing  a  letter  from  Dr.  B.  L. 
Arms  of  the  State  Board  of  Health,  requesting  you  to  ascertain  whether  or 
not  there  is  any  provision  of  law  which  would  authorise  a  transfer  of  $50,000 
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to  the  State  Board  of  Health  fund  pending  the  collection  of  taxes  for  the 
coming  year  In  order  to  meet  the  possible  deficit  in  that  event. 

House  Bill  No.  1096,  Acts  of  the  Legislature,  1927,  which  lieeame  a  law 
June  6th,  1927,  provides  as  follows: 

Sec.  2.  That  whenever  there  exists  in  any  fund  provided  for 
by  law  or  departmental  regulation  a  deficiency  which  would  render 
such  fund  insufficient  to  meet  Its  just  requirements,  and  there  shall 
exist  other  fundB  in  the  State  Treasury  which  are  for  the  time  being 
or  otherwise  In  excess  of  the  amounts  necessary  to  meet  the  just  re- 
quirements of  such  last  mentioned  fund,  the  Governor  of  the  State 
of  Florida  may.  with  the  approval  of  the  Comptroller,  order  a  tem- 
porary transfer  of  funds  from  one  fund  to  another  in  order  to  meet 
temporary  deficiencies  in  particular  funds  without  resorting  to  the 
necessity  of  borrowing  money  and  paying  Interest  thereon,  provided, 
that  the  fund  from  which  any  money  is  temporarily  transferred  shall 
be  repaid  the  amount  transferred  from  it  as  soon  as  practicable  (here- 
after, same  to  be  done  upon  order  of  the  Governor  and  approved  by 
the  Comptroller,  provided,  that  no  transfer  shall  be  made  from  the 
funds  provided  for  the  operations  of  the  State  Live  Stock  Sanitary 
Board. 

Under  this  act  if  there  is  any  available  fund  from  which  the  $50,000  can 
be  taken  at  this  time  It  would  be  lawful  for  you  as  Governor,  with  the  ap- 
proval of  the  Comptroller,  to  order  a  temporary  transfer  of  $50,000  from  some 
other  fund  to  the  State  Board  of  Health  fund  in  order  to  meet  temporary 
deficiencies  in  the  State  Board  of  Health  fund  without  resorting  to  the 
necessity  of  iwtrrowing  money  and  paying  interest  thereon. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

DEATH  WARRANTS— PROCEDURE. 

October  27,  1927. 

My  Dear  Governor: 

I    have   examined    the   death    warrants    prepared    for   the   execution  of 

Thomas    Costello    and    William    B.    Henderson,   convicted    of   murder    in    the 

fifst  degree  in  Hillsborough  county. 

Accompanying  the  death  warrant   is  a  certified  copy  of  the  indictment 

against  these  defendants  as  well  as  a  certified  copy  of  the  record  of  the 

trial  and  conviction  of  the  defendants  and  the  sentence  imposed "  upon  each 

of  them. 

Section  6123  of  the  Revised  General  Statutes,  as  amended  by  Chapter 

9169  of  the  Acts  of  1923.  Laws  of  Florida,  provides : 

Whenever  any  person  shall  be  convicted  of  any  crime  for  which 
sentence  of  death  shall  be  awarded  against  him  the  clerk  of  the 
court  as  soon  as  may  he  shall  make  out  and  deliver  to  the  sheriff 
of  the  county  a  certified  copy  of  the  whole  record  of  the  conviction 
aud  sentence  and  the  sheriff  shall  forthwith  remit  the  same  to  the 
Governor  and  the  sentence  of  death  shall  not  be  executed  upon  such 
convict  until  a  warrant  shall  be  issued  hy  the  Governor  under  the 
seal  of  the  State  with  a  copy  of  the  record  thereto  annexed     *     *     * 
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The  whole  of  the  record  of  the  conviction  and  sentence  referred  to  in  this 
section  means  transcripts  of  the  minutes  of  the  Circuit  Court  from  the  time 
of  the  organization  of  the  Court,  Impaneling  the  grand  jury,  return  of  the 
indictment,  indictment  itself,  arraignment  and  plea  of  defendant.  Impanel- 
lug  of  the  jury,  verdict  of  the  jury,  judgment  of  the  Court  and  a  mandate  of 
the  appellate  court,  if  appellate  proceedings  appear  to  have  been  had. 

Without  a  complete  record  the  Governor  is  not  authorized  to  issue  a 
death  warrant  and  it  appears  in  the  instant  case  that  the  record  is  defec- 
tive in  the  following  particulars  : 

It  should  show  the  organization  of  the  Court,  together  with  the  selec- 
tion and  empaneling  of  the  grand  jury  and  subsequent  return  of  the  indict- 
ment In  this  case  In  addition  to  the  certified  copy  of  the  indictment  itself. 

It  should  also  show  a  certified  copy  of  the  mandate  of  the  Supreme 
Court  tn  all  cases  in  which  the  judgment  has  l>een  subjected  to  review  upon 
writ  of  error  and  affirmed  by  such  Court. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General, 

GUARD— EMPLOYMENT  OF  AT  COUNTY  JAIL. 

October  28.   1927. 
My  Dear  Governor : 

I  have  your  letter  of  October  21st,  with  which  you  enclosed  letter  from 
the  sheriff  of  Hendry  county,  with  reference  to  the  appointment  of  some- 
one to  assist  him  at  the  jail  and  around  the  courthouse. 

The  County  Commissioners  would  have  authority  to  allow  the  sheriff 
a  guard,  to  whom  they  could  pay  not  more  than  $2.00  per  day  under  Chapter 
7886,  Acts  of  1919,  fixing  the  compensation  of  sheriffs. 

The  employment  of  such  a  guard  would  probably  meet  the  requirements 
of  the  sheriff  as  mentioned  in  his  letter  of  October  18th.  There  Is  no  other 
provision  of  law  which  would  authorize  the  payment  of  salary  other  than 
the  sum  of  $2.00  on  the  basis  of  his  being  a  guard. 

Respectfully, 

FRED  H.  DAVIS,  Attorney  General. 

SCHOOL  BUSSES.  CLASSIFICATION  OF— LICENSE  REQUIRED 

December  13.  1927. 
My  Dear  Governor  t 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  I*eceinbcr  3th,  trans- 
mitting to  me  letter  received  by  you  from  Hon.  A.  M.  Hall,  Chairman  Board 
of  School  Trustees,  Apopka,  Florida,  with  reference  to  the  proper  interpreta- 
tion of  the  Motor  Vehicle  License  Low  of  Florida  in>aifar  as  the  same  relates 
to  the  applicable  license  fee  required  to  lie  jiaid  upon  what  are  commonly 
known  as  school  busses,  which  are  devoted  solely  and  entirely  to  the  transpor- 
tation of  children  to  and  from  the  schools  of  this  State. 

Section  1006  of  the  Revised  General  Statutes  of  Florida,  as  amended,  con- 
tains a  provision  which  reads  as  follows : 

Provided,    further,    that    motor    vehicles    used    for    transporting 

school  children  to  and  from  school  under  contract  with  school  officials 

shall  not  be  deemed  to  be  In  use  for  hire. 

Section  1011  of  the  Revised  General  Statutes  of  Florida,  as  amended  by 
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Chapter  1 01 82,  Acts  of  1825.  among  other  things,  provides  that  Series  C 
licenses  shall  apply  to  automobiles  for  private  use  only,  with  a  seating  capacity 
of  seven  or  less,  to  which  a  charge  of  50  cents  tier  100  pounds  gross  weight 
is  made. 

Construing  all  the  provisions  of  the  Motor  Vehicle  License  Law  together, 
it  appears  to  me  the  intention  of  the  law  that  motor  vehicles  used  for  trans- 
porting  school  children  to  and  from  school  under  contract  with  school  officials 
shall  lie  deemed  to  he  in  the  same  class  as  private  automobiles  carrying  a 
Series  C  license  tag.  regardless  of  the  size  or  seating  capacity  of  such  school 
I  Hisses, 

I  am  of  the  opinion,  in  giving  effect  to  what  is  the  evident  intent  of  the 
Legislature  in  this  matter,  that  the  Motor  Vehicle  License  Law  should  lie  so 
(onstmed  as  to  allow  the  issuance  of  licenses  for  school  busses  devoted  en- 
tirely to  the  transportation  of  school  children  ami  which  are  under  contract 
with  the  school  authorities  at  the  same  rate  as  private  automobiles  are 
licensed,  i.  e.,  at  the  rate  of  50  cents  per  hundred  [Winds  or  major  portion 
thereof,  grass  weight. 

I  reach  this  conclusion  because  of  two  things  appearing  in  the  law  : 

First:  The  law  itself  shows  that  there  was  an  intention  to  treat  the 
school  busses  as  being  in  the  same  general  class  as  privately  owned  automo- 
biles :  and 

Second :  The  reference  to  "passenger"  automobiles  or  busses  with  a  seat- 
ing capacity  over  seven,  etc.,  as  used  in  the  law  evidently  does  not  have  refer- 
ence to  a  school  bus.  The  word  "passenger"  has  a  definite,  fixed  legal  mean- 
ing, and  the  requirement  for  "passenger"  automobiles  must  have  reference  to 
that  class  of  automobiles  which  are  engaged  in  the  business  of  a  private  or 
common  carrier  and  not  to  have  reference  to  a  bus  used  under  contract  with 
public  authorities  for  transporting  children  to  and  from  school  In  the  dis- 
charge of  the  State's  obligation  to  give  to  each  child  in  the  State  an  opportu- 
uity  to  secure  a  common  school  education. 

If  it  were  not  for  the  fact  that  the  reference  to  automobiles  or  busses  of 
seating  capacity  of  seven  and  not  more  than  sixteen  is  modified  by  the  adjec- 
tive "passenger."  the  construction  placed  on  this  law  by  the  Motor  Vehicle 
Commissioner  would  no  doubt  apply,  but  as  the  law  reads  at  this  time  the 
nsc  of  the  word  "passenger"  before  the  word  "automobiles"  has  the  legal 
effect  of  excluding  school  busses  from  the  classification  thereby  made,  which 
in  effect  leaves  such  automobiles  In  the  ordinary  classification  of  automobiles 
for  private  use  only  under  Series  C,  even  though  the  seating  capacity  may 
be  more  than  seven. 

Tnder  the  statutes  there  are  two  primary  classes  of  automobiles — those 
"For  Hire"  and  those  not  "For  Hire."  The  proviso  of  Section  lOTM  takes 
school  busses  undoubtedly  out  of  the  "For  Hire"  class  and  leaves  them  In  the 
class  of  automobiles  for  private  use.  The  designation  of  a  special  rate  for 
"passenger"  busses  takes  the  school  busses  out  of  that  class,  so  the  only  other 
class  in  which  they  can  remain  is  the  Series  C  class  for  private  use,  which 
takes  the  rate  of  50  cents  per  hundred  pounds,  regardless  of  seating  capacity 
in  the  case  of  school  busses,  which  are  not  subject  to  the  seating  capacity 
limit  specified  in  Series  C. 

■    Trusting  this   fully  complies  with   your  request  for   my  opinion    in    the 
matter,  I  am.  Very  respectfully, 

FRED  H.  DAVIS,  Attorney  General. 
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FEDERAL  ESTATE  TAX— ATTORNEY 
JUu  Dear  Governor:  January  R,  1028. 

I  have  gone  carefully  over  the  proposition  brought  to  your  attention  on 
December  14th  by  personal  letter  addressed  to  you  from  Hon.  Peter  O.  Knight 
of  Tampa,  with  reference  to  the  State  of  Florida  retaining  counsel  to  attack 
the  constitutionality  of  the  Federal  Estate  Tax  Law. 

I  quite  agree  with  Mr.  Knight  that  In  view  of  the  direct  anil  pointed  pur- 
pose of  Congress  to  aim  one  of  its  laws  at  the  State  of  Florida,  the  State 
should  protest  against  this  measure -with  all  means  possible  at  Its  command. 

However,  In  the  opinion  of  the  V.  S,  Supreme  Court  the  State  of  Florida 
bus  no  status  to  contest  the  validity  of  this  act  as  a  State,  although  it  is 
aimed  :it  the  citizens  of  the  State  of  Florida,  which  leaves  the  matter  in 
such  a  way  that  whatever  attack  is  made  on  the  law  must  In.*  made  by  means 
of  a  privately  instituted  and  conducted  lawsuit. 

I  have  carefully  searched  provisions  i>f  the  law  which  might  have  a  bear- 
ing on  the  matter  and  failed  to  find  any  authority  resting  in  the  Governor  of 
the  State  under  existing  statutes  to  pay  out  of  State  funds  for  the  employ- 
ment, or  assisting  in  the  employment  of,  special  counsel  to  conduct  a  private 
lawsuit  to  test  the  validity  of  this  Act  in  the  face  of  a  direct  holding  of  the 
Supreme  Court  of  the  I'nlted  States  that  the  State,  as  a  State,  had  no  legal 
interest  to  assert  the  constitutionally  of  the  Federal  Estate  Tax  Law  even  If 
it  is  unconstitutional. 

The  matter  seems  to  tie  one  which  should  tie  presented  to  the  next  Legis- 
lature for  action  and  It  would  be  wise  for  the  State  of  Florida  to  take  up  the 
matter  and  make  an  appropriation  for  the  purpose  of  either  getting  this  law 
declared  unconstitutional  or  of  securing  its  repeal  by  Congress. 

In  making  this  suggestion  I  realize,  of  course,  that  it  is  unusual  and 
unheard  of  to  suggest  that  a  State  appropriate  Ur  funds  to  conduct  a  lobby  for 
the  national  Congress  to  secure  a  repeal  of  a  Federal  law.  Yet  the  passage 
of  such  a  law  as  is  Involved  In  this  particular  instance  is  Itself  unprecedented 
and  unheard  of.    Extraordinary  cases  require  extraordinary  measures. 

I  am  mailing  copy  of  this  letter  to  Hon.  Peter  O.  Knight  and  Hon.  E.  A. 
Harrlman. 

Trusting  this  covers  the  matter  submitted  to  me.  and  with  kind  personal 
regards,  I  am,  Respectfully, 

FRED  H.  DAVIS.  Attorney  General. 

SUPERVISOR  OF  REGISTRATION— ELIGIBILITY  FOR  OTHER  OFFICE 

February  3.  1928. 
My  Bear  Governor : 

I  have  your  letter  of  February  2nd,  requesting  my  interpretation  of  the 
following  clnuse  contained  In  Chapter  8271,  Laws  of  Florida,  Acts  of  1923. 
to  wit : 

The  supervisor  of  registration  shall  not  lie  eligible  for  any  other 
office  until  six  months  after  ceasing  to  be  such  supervisor. 
The  Legislature  of  1895  passed  Chapter  4328,  Laws  of  Florida,  which  first 
contained  the  provision  above  referred  to.     Chapter  4328  was  entitled : 

An  act  to  provide  for  the  registration  of  alt  legally  qualified 
voters  in  the  several  counties  of  the  State,  and  to  provide  for  gen- 
eral and  special  elections  and  for  the  returns  of  elections. 
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It  will  thus  be  noted  that  Chapter  4328  became  the  basis  for  all 
the  provisions  of  the  Revised  General  Statutes  relating  to  the  conduct  and 
holding  of  general  elections  of  Florida  as  well  as  the  rights,  duties,  privileges 
and  obligations  of  various  officers  and  electors  with  reference  thereto.  See 
Sections  215  through  Section  298  of  the  Revised  General  Statute  of  Florida. 

As  historically  and  legally  Section  228  of  the  present  Revised  General 
Statutes  of  Florida,  as  amended  by  Chapter  9271,  Acts  of  1923,  forms  a  part 
of  the  law  of  the  State  governing  Genera)  Elections  and  not  primary  elec- 
tions the  question  arises  as  to  whether  or  not  the  provisions  of  Section  362, 
Revised  (ieneral  Statutes,  or  any  provision  of  the  law  of  the  State  of  Florida 
is  broad  enough  to  disqualify  a  supervisor  of  registration  from  becoming  a 
candidate  at  the  primary  election  to  be  held  under  the  laws  of  the  State  of 
Florida  in  the  event  that  It  appears  that  he  has  been  or  is  supervisor  of 
registration  of  a  county  within  b!x  months  preceding  the  date  of  the  primary 
election. 

Section  362  provides  that  all  primary  elections  shall  be  held  in  accord- 
ance with  the  provisions  of  the  law  relating  to  general  elections.  This  sec- 
tion is  apparently  broad  enough  to  embrace  in  the  primary  election  law. 
Section  223,  as  amended  by  Chapter  9271,  Acts  of  1923.  relating  to  the  right 
of  supervisors  of  registration  to  be  eligible  for  any  other  office  until  six 
months  after  ceasing  to  be  such  supervisor. 

The  question  then  resolves  Itself  Into  the  proper  meaning  to  be  imputed 
to  the  phrase  "eligible  for''  any  other  office. 

One  meaning  that  may  be  imputed  to  it  is  whether  this  phrase  "eligible 
for"  means  eligible  to  hold  the  office  after  the  election  or  appointment,  or 
relates  to  the  eligibility  of  the  supervisor  to  be  elected  or  appointed  in  the 
first  instance. 

The  obvious  purpose  of  all  the  provisions  of  the  election  law,  and  such 
is  the  legislative  intent,  is  that  elections  should  be  protected  iu  accordance 
with  the  mandate  of  the  Constitution  to  prescribe  rules  and  regulations  gov- 
erning the  conduct  and  holding  of  elections. 

The  primary  system  is  a  necessary  and  integral  part  of  the  whole  elec- 
tion system  of  this  State  and  if  we  consider  the  primary  purpose  of  all  the 
rules  and  regulations  which  have  been  enacted  to  govern  both  general  and 
primary  elections  we  must  come  to  the  inevitable  conclusion  that  the  proviso 
contained  in  Chapter  9271.  Acts  of  1923,  was  intended  to  restrain  the  super- 
visor of  registration  for  a  period  of  six  months  after  ceasing  to  be  such 
supervisor  from  being  in  anywise  connected  with  any  office,  either  as  a 
candidate  or  as  the  holder  of  such  office,  thereby  preserving  during  his 
tenure  as  supervisor  his  impartial  administration  of  the  election  laws. 

I  am,  therefore,  of  the  opinion  that  the  proviso  to  Section  223,  which 
is  contained  in  the  amended  section  contained  in  Chapter  9271.  Acts  of  1923, 
is  a  bar  to  the  right  of  the  supervisor  of  registration  to  be  either  a  candi- 
date for,  be  appointed  or  elected  to,  or  to  hold  any  office  until  six  months 
after  ceasing  to  be  such  supervisor. 

As  to  whether  or  not  the  County  Democratic  Executive  Committee  would 
have  the  right  to  refuse  to  accept  the  qualification  of  a  supervisor  of  regis- 
tration who  attempted  to  become  a  candidate  in  violation  of  this  section, 
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I  am  of  the  opinion  that  no  such  power  is  vested  in  the  Democratic  Executive 
Committee  and  that  whether  or  not  the  supervisor  is  qualified  to  become  a 
candidate  it  la  the  duty  of  the  chairman  of  the  County  Executive  Committee 
as  well  as  the  duty  of  the  clerk  of  the  Circuit  Court,  in  administering  the 
primary  election  law,  to  receive  the  qualification  fees  and  papers  of  the  su- 
pervisor and  accept  Urn  as  a  candidate  for  office  In  the  primary  as  their 
duties  are  merely  ministerial  and  involve  no  right  or  duty  on  their  part  to 
determine  whether  the  supervisor  is  violating  the  law  by  becoming  a  candi- 
date for  office  under  Section  223,  as  amended  by  Chapter  0271.  Acts  of  1923. 

However,  I  am  of  the  opinion  also  that  should  the  supervisor  of  regis- 
tration of  the  comity  violate  the  law  and  become  a  candidate  when  he  Is 
not  eligible  such  action  on  his  part  would  enable  the  setting  aside  of  his 
election  on  the  ground  that  he  was  disqualified  to  he  elected  to  the  office 
to  which  be  was  elected. 

I  might  call  attention  to  the  fact  that  the  matter  of  whether  or  not 
administrative  officers  who  are  called  upon  to  administer  the  primary  law 
can  raise  the  question  of  eligibility  is  now  pending  before  the  Supreme  Court 
of  this  State  In  the  case  of  State  of  Florida  ex  rel.  John  H.  Taylor  v.  H. 
Clay  Crawford,  Secretary  of  State,  and  what  1  have  said  above  may  be  ma- 
terially changed  by  the  holding  of  the  Supreme  Court  in  the  pending  case. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

INSPECTORS  OF  BI'KEAl'  OF  INSPECTION;  PAYMENT  OF  SALARIES 

AND  EXPENSES 

March  1G,  192S. 

My  Deaf  Governor: 

I  have  you  request  under  date  of  March  12th  for  my  opinion  as  to  the 
interpretation  of  the  provisions  of  law  relating  to  the  payment  of  the  salaries 
at  inspectors  appointed  by  the  Governor  for  the  Bureau  of  Inspection  as  pro- 
vided by  law. 

Section  2  of  Chapter  10149,  as  amended  by  Chapter  11998,  Acts  of  1927. 
contains  the  following  provision  relating  to  the  subject : 

Each  Inspector  appointed  under  the  provisions  of  this  Act  shall 
receive  a  salary  of  twenty-four  hundred  dollars  per  annum,  payable 
monthly  la  the  same  manner  as  other  State  officials,  and  shall  be 
reimbursed  for  his  expenses  Incurred  while  on  official  business,  *  •  • 
such  bills  for  expenses  to  be  audited  by  the  supervising  Inst>ector 
and  approved  by  the  Commissioner  of  Agriculture.     •     •     * 
The  quoted  provision  of  law  is  self-explanatory.     It  will  be  noted  that 
while  the  expenses  incurred  by  these  Inspectors  are  to  lie  audited  by  the 
supervising  Inspector  and  approved  by  the  Commissioner  of  Agriculture,  the 
salary  of  such  inspectors  is  payable  as  the  law  says  "in  like  manner  as  the 
salaries  of  other  State  officials"  are  paid,  which  is  upon  the  requisition  of 
the  Inspector  drawn  upon  the  Comptroller,  for  which  the  Comptroller  issues 
his  warrant  drawn  upon  the  Treasurer  of  the  State  of  Florida,  to  be  paid 
when  countersigned  by  the  Governor. 

There  appears  to  be  no  requirement  in  the  law  that  salary  requisitions  for 
inspectors  of  the  Bureau  of  Inspection  shall  be  approved  by  either  the  super- 
vising inspector  or  by  the  Commissioner  of  Agriculture,  although  no  expenum 

&— A.  G. 
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can  be  paid  without  being  audited  by  the  supervising  inspector  and  approved 
lij  the  Commissioner  of  Agriculture, 

I  return  herewith  your  letter  and  the  documents  submitted  to  me  there- 
with. Respectfully  submitted, 

FRED  H,  DAVIS,  Attorney  General. 

CHI  KOPK ACTORS 

March  30,  1928. 
My  Dear  Governor: 

I  notice  letter  dated  March  13th,  addressed  to  you  by  Thomas  D.  Varrar 
of  Lakeland  Fla,.  in  which  he  requested  information  as  to  whether  or  not  a 
chiropractor  has  the  right  to  sign  health  certificates,  for  interneship  to  hos- 
pitals, hotels  and  restaurants  and  make  examinations. 

The  examination  of  a  person  to  ascertain  whether  or  not  such  person  is 
suffering  from  any  contagious  or  infectious  disease  involves  the  application  of 
diagnosis  of  a  person  to  treat  the  disease,  if  such  is  found  to  exist.  As  the 
practice  of  materia  medica  aud  surgery  is  not  iiennitted  to  chlropTactors 
under  the  law  they  would  not  have  the  authority  to  make  examinations  and 
sign  health  certificates  insofar  as  the  health  certificates  are  to  disclose  the 
presence  of  contagious  or  infectious  diseases,  where  a  certificate  upon  the 
subject  is  required  by  law. 

As  to  liuerueships  in  hospitals,  the  matter  would  he  governed  entirely 
by  the  rules  of  the  hospital.    The  law  would  have  nothing  to  do  with  it. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

CONSTABLES— COSTS  FOR  SERVING  PROCESS  OUTSIDE  HIS 

DISTRICT 

May  11,  1928. 
My  Hear  Governor: 

Replying  to  your  letter  of  May  'Mi,  transmitting  to  me  inquiry  received 
by*  you  from  Hon.  C.  N.  Wilson.  Justice  of  the  Peace,  Alachua  County,  I  beg 
to  advise  that  Section  2897,  Revised  General  Statutes,  reads  as  follows : 

POWERS  TERRITORIALLY.— Any  constable  of  the  county  in 
which  the  process  issued  may  serve  process  of  the  County  Judge's 
courts  and  Justices  of  the  Peace  courts  in  any  district  of  said  county 
where  the  same  may  be  lawfully  served :  Provided,  He  shall  not  be 
entitled  to  greater  mileage  in  any  case  in  serving  writs  from  courts 
of  the  Justices  of  the  Peace  than  he  would  be  if  the  wirt  issued  from 
such  court  in  the  district  in  which  such  constable  resides  and  for 
which  he  was  elected. 

My  interpretation  of  this  section  is  that  the  constable  may  serve  process 
of  either  County  Judge's  Court  or  Justice  of  the  Peace  Court  anywhere  in  the 
county  of  which  he  is  constable,  hut  he  would  not  be  authorized  to  leave  hfs 
own  district  and  go  to  serve  process  In  another  district  and  thereby  obtain 
more  fees  for  serving  papers  outside  of  his  district  than  he  would  for  serving 
such  papers  within  hie  own  district. 

In  other  words,  if  a  Justice  of  the  Peace  from  a  district  other  than  his 
own  issues  a  pa|>er  which  comes  into  the  hands  of  the  constable,  such  con- 
stable may  serve  it  within  the  district  for  which  he  Is  constable  or  be  may  go 
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(i ui  side  of  his  own  district  and  serve  it  in  another  district,  but  In  the  latter 
case  he  gets  no  more  fees  than  if  he  served  the  process  in  his  own  district. 

The  idea  of  the  law  was  to  give  the  constable  power  to  serve  papers  any- 
where in  the  county,  but  to  give  him  no  more  fees  than  if  he  served  them  in 
his  own  district. 

Trusting  this  answers  Mr.  Wilson's  inquiry,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ADJUTANT  GENERAL— APPOINTMENT 

June  20,  1928. 
My  Dear  Governor: 

For  your  information  in  making  an  appointment  as  successor  to  Hon.  J. 
C.  R.  Foster,  Adjutant  General,  deceased,  I  quote  herewith  that  portion  of  the 
statute  which  governs  the  making  of  such  appointments  in  order  that  you 
may  be  advised  as  to  the  requirements  of  the  law  governing  same  and  may 
make  your  appointment  in  conformity  with  this  law. 

Section  9  of  Chapter  8502.  Acts  of  1921,  governs  in  such  cases  and  the 
applicable  portion  relating  to  the  Adjutant  General  reads  as  follows: 

The  staff  of  the  Governor  shall  consist  of  the  following  officers 
to  be  appointed  and  commissioned  by  bim  with  brevet  rank,  but  not  as 
officers  of  the  National  Guard.  They  shall  hold  office  at  his  pleasure 
except  as  otherwise  may  be  provided  \  One  Adjutant  General  of  the 
State  with  the  rank  of  Brigadier  General,  who  shall  be  Chief  of  Staff, 
and  who  shall  be  appointed  by  the  Gorernor  with  the  advice  and  con- 
sent of  the  Senate,  and  who  prior  to  his  appointment  shall  have  sen  ed 
at  least  five  years  in  the  Florida  National  Guard,  or  shall  have  served 
In  the  Army  of  the  United  States  in  the  war  with  Spain  or  the  war 
with  the  Central  European  Powers.     *    *     * 

Under  this  statute  a  commission  should  be  issued  to  tbe  person  appointed 
as  Adjutant  General  to  hold  office  at  the  pleasure  of  the  Governor  until  the 
end  of  the  next  session  of  tbe  State  Senate  unless  an  appointment  be  sooner 
made  and  confirmed. 

I  might  also  advise  that  in  addition  to  the  foregoing  requirements  of  the 
State  law  on  the  subject  the  Federal  laws  and  regulations  require  that  the 
Adjutant  General  of  each  state  be  a  person  of  such  military  qualifications  as 
will  enable  him  to  secure  Federal  recognition  as  an  officer  of  the  grade  and 
rank  of  Adjutant  General,  which  grade  and  rank  the  Florida  statute  fixes  as 
that  of  Brigadier  General. 

Respectfully  submitted, 

FRED  H,  DAVIS,  Attorney  General. 

CONSTABLES— COSTS  FOB  RETURNING  PBISOXER  TO  DISTRICT 
/  FOR  TRIAL 

July  10,  1928. 
Mg  Dear  Governor: 

I  acknowledge  receipt  of  your  letter  of  July  14th,  transmitting  to  me 
letter  received  by  you  from  Manuel  M.  Glover,  Justice  of  Peace,  Polk  county. 
stating  that  he  and  Hon.  Dan  Marshall,  constable  of  the  Tenth  District,  are 
desirous  of  obtaining  my  opinion  with  reference  to  constables*  fees  for  return- 
ing prisoners  from  points  In  the  State  to  their  district  for  trial.   ' 
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I  note  your  request  for  my  opinion  in  the  premises  and  in  reply  thereto 
respectfully  call  your  attention  to  an  opinion  on  this  same  subject  rendered 
on  July  12.  1924.  by  Hon,  Rivers  Buford,  former  Attorney  General,  and  now 
a  Justice  of  the  Supreme  Court,  who  held  as  follows : 

*  *  *  a.  constable  is  entitled  to  receive  the  same  fees  as  a  sheriff 
for  mileage  and  in  the  execution  of  a  criminal  warrant  .and  for  the 
conveyance  of  a  prisoner  he  is  entitled  to  the  same  mileage  and  ex- 
1  tense  as  are  allowed  by  statute  to  the  sheriff  whether  such  mileage 
occurs  within  Ills  district  or  beyond  the  limits  of  his  district. 

A  test  case  was  made  in  regard  to  this  matter  by  a  constable  by 
ihe  name  of  Roberts  of  Lake  City,  which  case  was  appealed  to  the 
Supreme  Court.  The  Supreme  Court  however,  decfded  the  matter  in 
favor  of  Rotterts  with  a  }ier  curiam  descisiou  and.  therefore,  the  cita- 
tion of  the  decision  would  lie  of  no  value  to  you.  If  you  cared  to 
examine  the  transcript  of  the  record,  however,  you  will  find  the  same 
in  the  Supreme  Court,  the  case  being  reported  as  Brown  v,  Roberts. 
83  Fla.,  page  716.  82  Sou.,  page  57. 

I  can  only  say  that  I  concur  in  this  opinion  rendered  by  Jlr.  Buford  and 
I  think  that  the  case  stated  by  him  fully  sustains  bis  holding. 

Respect  f ul  l  y  s  u  bmi  tted. 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY    LAW— STATE.— BRITISH    SUBJECTS 

August  2,  192S. 
Ify  Dear  Govcrnuri 

I  have  your  letter  of  July  31st.  transmitting  to  me  the  letter  received 
by  you  from  Hou.  Frank  B.  Kellogg.  Secretary  of  State  of  the  United  States, 
in  which  he  makes  inquiry  as  to  the  legal  effect  of  the  following  language 
tontained  in  Senate  Bill  No.  2s2,  Acts  of  1027,  relating  to  the  State  Board  of 
Accountancy,  viz. : 

Any  person  not  a  citizen  of  the  United  States,  when  be  or  she 

receives  a  certificate  issued  under  this  act  sball  have  such  certificate 

revoked  uuless  within  six.  years  of  the  receipt  thereof,  he  or  she  shall 

become  a  citizen  of  the  United  States. 

The  Act  in  question — Chapter  12290 — otherwise  known  as  Senate  Bill  No. 
2s2,  limits  the  granting  of  certificates  to  residents  of  the  State  of  Florida  over 
the  age  of  twenty-one  years,  of  good  moral  character,  who  are  graduates  of  a 
high  school  with  a  four  years'  course  and  who  have  bad  sufficient  experience 
to  comply  with  the  rules  of  the  State  Board  of  Accountancy. 

Section  4  of  the  Act  provides  tbat  the  board  may  waive  the  examination 
of  any  person  possessing  the  qualifications  mentioned  in  Section  1  when  his 
record  and  professional  standing  are  satisfactory  to  the  board  and  such  per- 
son shall  have  practiced  public  accounting  for  five  years  preceding  the  passage 
of  the  Act,  of  which  three  years  immediately  preceding  that  date  shall  have 
been  in  the  State  of  Florida :  and  provided  he  shall  have  applied  for  such 
certificate  before  L>ecemher  31st  1927. 

It  was  contemplated  that  there  might  be  iiersons  practicing  accountancy 
in  the  State  of  Florida  who  would  obtain  certificates  under  Section*  4, 
although  they  were  not  citizens  of  the  United  States,  and  it  was  also  con- 
templated that  there  mtght  be  other  residents  of  the  Staje  who  were  not 
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citizens  of  the  State  who  might  apply  for  and  obtain  a  certificate  of  account- 
ancy under  Section  1  of  the  Act,  but  it  was  also  contemplated  that  In  the 
event  that  a  person,  who  was  not  a  citizen  of  the  Tutted  States  and  who 
obtained  a  certificate  of  the  right  to  practice  the  profession  of  accountancy. 
would  forfeit  such  certificate  at  ttie  end  of  sis  years  unless  he  or  she  liec-ame 
n  citizen  of  the  United  States, 

British  subjects  will,  therefore,  have  no  right  to  practice  accountancy  in 
this  State  longer  than  six  years  under  a  certificate  Issued  by  the  State  Board 
of  Accountancy. 

Trusting  this  gives  the  information  requested  by  the  Honorable,  the  Sec- 
retary of  State  of  the  Inked  States,  I  am. 

Respectfully, 

FRED  II.  DAVIS,  Attorney  General. 

CRIMINAL  COURT  OF  RECORD— ASSIGNMENT  OF  JUDGE  TO  HOLD 

TERM  OF  COURT. 

August    11.    1928. 
My  Dear  Governor: 

I  find  that  the  assignment  of  judges  to  hold  a  term  of  the  Criminal 
Court  of  Record  of  any  comity  is  governed  by  Section  5968,  Revised  General 
Statutes  of  Florida,  which  rends  as  follows : 

When  the  judge  Is  disqualified  to  try  any  case,  or  unable  for 
any  reason  to  hold  a  term  of  bis  court,  he  shall  file  n  suggestion  to 
that  effect  with  the  clerk,  who  shall  immed lately   notify  the  Gov- 
ernor,  and    the    Governor   shall    thereupon   assign   a    judge   of   some 
other  Crimlual  Court  of  Record  to  try  the  ease  or  hold  the  term. 
I  am  of  the  opinion  that  under  this  section  of  the  statutes  only  a  judge 
of  some  other  Criminal  Court  of  Record  of  this  State  can  be  assigned  to  try 
n  case  or  hold  a  term  of  the  Criminal  Court  of  Record  in  the  event  the  resi- 
dent judge  of  such  court  is  disqualified  or  is  unable  for  any  other  reason  to 
hold  a  term  of  his  court. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

SUPERVISING    INSPECTOR,    NAVAL   STORES— TERM   OF  OFFICE. 

August  1«,  1928. 
My  Dear  Governor: 

The  appointment  of  the  supervising  inspector  of  Naval  Stores  is  gov- 
erned by  Section  4&45,  Revised  General  Statutes  of  Florida,  which  provides 
that  the  Governor  shall  appoint  a  supervising  Inspector  of  Naval  Stores,  who 
shall  he  subject  to  removal  by  the  Governor  at  any  time  for  cause. 

No  specific  term  of  office  is  provided  for  the  supervising  Inspector  of 
Naval  Stores  and  it  is  apparent  from  the  statute  that  the  appointment  of 
such  supervising  inspector  of  Naval  Stores  should  he  made  without  specifica- 
tion as  to  term,  subject  to  removal  by  the  Governor  for  cause. 

I  ti  ml  no  authority  in  the  statute  for  making  the  term  of  office  four  (4) 
years,  although  this  may  be  implied  from  the  constitutional  provision  which 
prohibits  the  Legislature  from  creating  any  office  the  term  of  which  shall  be 
longer  than  four  years. 
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The  position  of  supervising  inspector  of  Naval  Stores  was  created  by 
Chapter  1878,  Acts  of  1915. 

My  opinion  is  that  the  supervising  inspector  of  Naval  Stores  should  be 
commissioned  to  hold  office  until  removed  by  the  Governor  for  cause  not 
exceeding  the  term  of  four  (4)  years  from  the  date  of  the  commission. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

OFFICIAL  BONDS— SUITS. 

September  13,  1928. 
My  Bear  Governor: 

Answering  your  valued  favor  of  the  12th  inst.,  I  beg  to  advise  that  bonds 
are  made  payable  to  the  Governor  for  the  use  and  benefit  of  any  person  who 
might  be  interested  in  the  offlcial  conduct  of  officers  or  trustees. 

Under  the  statute  allowing  the  real  parties  in  interest  to  be  parties,  an 
interested  party  would  have  the  right  to  start  a  suit  in  the  name  of  the 
Governor  without  even  applying  for  permission  to  do  so.  However,  it  is 
a  courtesy  to  the  Governor  to  make  such  application  and  such  application 
should  be  granted  by  the  Governor  as  a  matter  of  course  inasmuch  as  the 
rights  under  the  bond  can  only  be  enforced  by  suit  in  the  name  of  the  obligee. 

Respectfully, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  ATTORNEYS— ASSIGNMENT  TO  OTHER  CIRCUITS. 

October  12,  1928. 
My  Dear  Governor : 

I  have  your  communication  of  October  5th,  submitting  the  attached  let- 
ters from  Hon.  Dewey  A.  Dye,  State  Attorney,  and  note  your  request  as  to 
the  statutes  applicable  to  the  assignment  of  State  Attorneys  to  other  circuits. 
The  matter  is  covered  by  Section  4743,  Compiled  Laws,  1927  (Sec.  3009, 
R.  G.  S.).  whieh  reads  as  follows: 

That  if  any  State  Attorney  shall  be  disqualified  to  represent  the 
State  in  any  case  pending  in  the  Circuit  Court  of  his  circuit,  or  if 
for  any  reason  the  Governor  of  the  State  thinks  that  the  ends  of 
justice  would  be  best  subserved  by  an  exchange  of  State  Attorneys, 
the  Governor  may  require  an  exchange  of  circuits  or  of  courts,  in. 
any  of  the  counties  of  this  State  between  such  State  Attorney  and 
any  other  State  Attorney  of  the  State,  or  may  assign  any  State 
Attorney  of  the  State  to  the  discharge  of  the  duties  of  State  Attorney 
In  any  circuit  of  the  State,  at  any  regular  or  special  term  of  the 
Clreuit  Court. 

You  will  note  that  under  this  statute,  the  Governor  may  assign  any 
State  Attorney  of  this  State  to  discharge  the  duties  of  State  Attorney  in  any 
circuit  of  the  State  at  any  regular  or  special  term  of  the  Circuit  Court. 

If  an  assignment  is  made  under  this  clause  of  the  statute,  it  is  not  nec- 
essary that  any  particular  case  or  matter  be  specified  or  any  particular  rea- 
son be  given  by  the  Governor  for  his  assignment  of  a  State  Attorney  to  dis- 
charge the  duties  of  State  Attorney  at  any  regular  or  special  term  of  the 
Circuit  Court  but  the  assignment,  when  made,  should  specify  the  term  of 
court  at  which  the  assigned  State  Attorney  is  to  act  and  the  length  of  time 
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for  which  the  assignment  is  to  run.     For  example,   tbe  assignment  may  be 

made  to  discharge  the  duties  of  State  Attorney  in  the  Circuit 

Court  of  the  State  of  Florida,  in  and  for , County,  for  and  during 

the  first _ days  after  the  convening  thereof. 

Respectfully  submitted. 

FBBD  H.  DAVIS.  Attorney  General. 

SECRETARY  OF  STATE. 

CORPORATIONS— USE  OF  WORD  "CORPORATION"  OR  "INCORPO- 
RATED" IN  NAME 

January  27.  102". 
Dear  Sir : 

This  is  to  acknowledge  the  receipt  of  wire  from  R.  F.  Burdine,  addressed 
to  you.  with  reference  to  the  reincorporation  of  the  Blseayne  Properties  under 
tbe  1925  Corporation  Law. 

I  note  the  provisions  of  Section  64  of  this  Act,  which  provide : 

Any  corporation  organized  and  existing  under  the  laws  of  this 
State  on  the  date  on  which  this  Act  becomes  effective,  may  reincor- 
porate under  this  Act  either  under  the  same  or  a  different  name. 
*    *     • 

Taking  this  alone,  it  would  appear  that  the  BIscayne  Properties  could 
reincorporate,  using  the  same  name  under  which  it  is  incorporated  at  present 
under  the  old  law. 

Paragraph  1  of  Section  3  of  this  same  Act  provides: 

The  name  of  the  proposed  corporation,  which  name  shall  include 
the  word  company,  or  corporation,  or  have  such  word  or  words,  abbre- 
viation, affix  or  prefix  therein  or  thereto  as  will  clearly  indicate  that 
it  Is  a  corporation  as  distinguished  from  a  natural  person,  firm  or  co- 
partnership and  shall  be  such  as  to  distinguish  it  from  any  other  cor- 
poration authorized  to  engage  In  business  In  this  State.     •    *     * 
It  is  my  opinion  that  the  reincorporation  of  the  Biscayne  Properties 
should  carry  such  affix  or  prefix  as  would  indicate  that  tbe  Properties  are  a 
corporation,  in  compliance  with  the  paragraph  just  quoted. 

I  am  unable  to  put  any  other  construction  on  this  provision. 
Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

CORPORATIONS— PRINCIPAL  PLACE  OF  BUSINESS   TO   BE   IN 

FLORIDA 

February  9,  1927. 
Dear  Sir: 

Tou  have  submitted  to  me  ttie  question  as  to  whether  or  not  a  corpora- 
tion organized  under  the  present  laws  of  the  State  of  Florida  will  be  author- 
ized to  name  some  city  or  town  outside  of  the  State  of  Florida  as  Its  principal 
place  of  business,  not  naming  such  place  of  business  in  its  charter  within  tbe 
State  of  Florida. 

It  is  my  opinion  and  I  so  advise  that  It  is  the  purpose  and  intent  of  tbe 
provisions  of  Chapter  10096.  Laws  of  Florida,  Acts  of  1925,  that  the  principal 
place  of  business  to  be  named  in  the  charter  shall  be  some  city  or  town  in  the 
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State  of  Florida.    In  matters  of  this  kind  tile  jurisdiction  and  authority  of  the 
State  do  not  extend  beyond  the  limits  of  the  State. 

Paragraph  C  of  Section  3  of  Chapter  above  cited  provides  that  the  certifi- 
cate of  incorporation  shall  set  forth  "the  city  or  town  and  county  in  which  the 
principal  office  of  the  corporation  is  to  be  located." 

It  is  my  opinion  that  it  was  the  purpose  and  intention  of  this  provision 
that  the  city  or  town  should  be  within  the  limits  of  the  State  of  Florida. 
There  is  nothing  in  the  law  that  will  preclude  a  Florida  corporation  from 
establishing  offices  In  any  other  state  and  doing  business  in  such  other  state 
provided  the  corporation  complied  with  the  laws  of  such  other  state. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

CORPORATIONS— REINCORPORATION  UNDER  1925  ACT 

February  23.  1927. 
Dear  Sir: 

I  am  in  receipt  of  your  favor  of  the  22nd  Inst.,  as  follows : 

There  seems  to  be  some  misunderstanding  as  to  how,  and  what  a 
certificate  of  reincorporation  shall  contain,  as  per  Section  04,  Chapter 
10096,  Acts  of  192S. 

This  section  states  that  a  certificate  shall  be  prepared  setting 
forth  the  statements  as  required  in  an  original  certificate  by  Section 
3  hereof. 

The  matter  in  question  is  how  a  certificate  of  reincorporation 
can  comply  with  Section  3,  paragraph  9.  The  original  certificate  has 
already  been  subscribed  to,  and  in  case  of  reincorporating  there  might 
be  a  hundred  or  more  subscribers,  and  the  parties  wishing  to  rein- 
corporate claim  that  this  isn't  necessary. 

Will  thank  you  to  advise  this  office  if  a  certificate  of  reincorpora- 
tion shaU  carry  oat  the  provisions  nnder  Section  3,  or  if  there  are  any 
exceptions. 
Section  64  of  the  Corporation  Act  of  1925  reads  in  part  as  follows : 

Any  corporation  organized  and  existing  under  the  laws  of  this 
State  on  the  date  on  which  this  Act  becomes  effective,  may  reincor- 
porate nnder  this  Act  either  under  the  same  or  a  different  name  by 
filing  with  the  Secretary  of  State  a  certificate  executed  by  its  presi- 
dent and  attested  by  its  secretary  under  the  corporate  seal  and  duly 
authorized  by  a  meeting  of  the  stockholders  called  for  that  purpose, 
setting  forth  the  statements  required  in  any  original  certificate  by 
Section  3  hereof,  and  in  addition  surrendering  tbe  existing  charter  or 
certificate  of  incorporation  of  tbe  corporation  and  accepting  the  pro- 
visions of  this  Act.     *     •    * 

You  will  note  from  the  above  quoted  section  these  words:  "*  *  *  set- 
ting forth  tbe  statements  required  in  the  original  certificate  by  Section  3 
hereof,  and  in  addition  surrendering  the  existing  charter  or  certificate  of 
incorporation  of  the  corporation  and  accepting  the  provisions  of  this  Act"  •  *  * 
One  of  the  statements  required  by  Section  9,  Article  III  of  this  Corpora- 
tion Act  is : 

The  name  and  post  office  address  of  each  subscriber  of  the  certifi- 
cate of  incorporation  "and  a  statement  of  the  number  of  shares  of  stock 
which  he  agrees  to  take. 
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If  the  requirements  of  this  paragraph  9  could  be  eliminated  and  still 
comply  with  the  provisions  of  this  law  then  it  seems  to  me  that  any  other 
paragraph  could  be  eliminated. 

It  is  my  opinion  that  the  articles  of  reincorporation  should  show  the  poet 
office  address  of  each  stock  bolder  or  subscriber  to  stock  in  the  new  corpora- 
tion. Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

CORPORATIONS— RESIDENT  AGENT   ACT 

June  8.  1927. 
Dear  Sir: 

Replying  to  your  letter  of  June  8th.  asking  my  opinion  with  reference  to 
certain  points  bearing  on  House  Bill  No.  776,  which  you  state  are  not  exactly 
clear  to  you,  I  beg  to  advise  as  follows : 

Section  9  of  House  Bill  No.  776  provides : 

*     *     *    that  this  Act  shall  be  deemed  cumulative  Of  all  other  pro- 
visions of  law.    *     •    * 
And  as  I  construe  it,  the  Act  shall  be  deemed  as  supplementary  to  Chapter 
10096,  Acts  of  1925,  relating  to  corporations. 

In  reading  House  Bill  No.  776  In  connection  with  the  provisions  of  Chap- 
ter 10096  of  the  Acts  of  1925,  it  would  appear  that  under  Section  56  the  Sec- 
retary of  State  is  required  to  charge  {2,00  In  each  case  for  receiving  and 
filing  the  annual  certificates  required  by  Section  12  of  House  Bill  No.  776. 

Further  answering  your  questions,  I  will  state  that  it  is  my  opinion  that 
if  the  corporation  complies  with  Sections  1  and  2  of  House  Bill  No.  776  it 
does  not  have  to  comply  with  Section  3 ;  and  if  a  corporation  compiles  with 
Section  3  of  House  Bill  No.  776  it  does  not  have  to  comply  with  Sections  1  and 
2.  If  it  complies  with  Section  1,  the  statute  provides  that  the  fee  of  the  Sec- 
retary of  State  shall  be  $1.00.  If  It  compiles  with  Section  3,  the  statute  also 
provides  that  it  shall  pay  a  fee  of  $1.00.  In  cases  where  the  corporation  mid  it 
comply  with  Sections  1  and  3,  I  see  no  way  in  which  the  Secretary  of  State 
can  escape  charging  the  fee  of  $1.00  for  each  certificate. 

While  there  is  no  necessity,  as  I  have  stated,  for  a  corporation  to  attempt 
to  comply  with  both  Sections  1  and  3,  yet  if  it  undertakes  to  do  so  ft  should 
be  required  to  pay  the  filing  fee  under  each  of  these  sections. 

As  to  the  certificates  of  acceptance  required  by  Section  2  of  House  Bill 
No.  776,  I  am  of  the  opinion  that  the  fee  required  to  be  paid  under  Section  1 
relative  to  the  appointment,  viz.,  $1.00,  was  intended  to  cover  the  filing  of  the 
statement  of  acceptance  contemplated  by  Section  2  and  that  no  additional  fee 
for  filing  the  statement  In  writing  excepting  the  appointment  of  an  officer  or 
agent  for  service  of  process  should  be  required  and  it  appears  to  me  that 
Sections  1  and  2  of  House  Bill  Xo.  77i!  should  t>e  construed  together  as  con- 
templating one  general  scheme. 

As  I  have  stated,  it  is  my  opinion  that  the  fee  of  $2,00  should  be  charged 
under  Section  12  for  filing  the  statement,  giving  the  names  and  post  office 
addresses  of  each  of  the  officers  of  the  corporation  annually  is  based  lqma 
the  reading  of  Section  9,  which  provides  that  the  provisions  of  House  BUI  No. 
776  shall  be  cumulative  of  all  other  provisions  of  law.  This  means  that  these 
provisions  should  be  deemed  cumulative  of  the  provisions  of  Section  56  of 
Chapter  10096,  Acts  of  1925,  which  section  provides  that  for  receiving,  filing 
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and  Indexing  certificates,  statements,  affidavits,  decrees,  agreements,  reports 
and  any  other  papers  provided  for  by  this  Act,  $2,00  in  each  case. 

However,  in  cases  mentioned  in  the  flrst  part  of  Section  12  of  House  Bill 
No.  776,  i.  e.,  where  the  corporation  shall  file  a  certificate  mentioned  in  Sec- 
tions 1  or  3  of  that  Act  and  also  file  with  the  Secretary  of  State  a  certificate 
wherein  it  shall  be  stated  the  names  and  post  office  addresses  of  each  of  the 
officers  and  directors  of  said  corporation  respectively,  it  would  seem  that  only 
one  filing  fee  was  contemplated,  viz.,  fee  of  $1.00  mentioned  in  Section  3  of 
House  Bill  No.  776.  Where  both  of  these  certificates  are  filed  at  one  and  the 
same  time  it  would  seem  that  a  consolidated  certificate  embracing  the  matters 
required  by  Sections  1  and  3  and  the  special  matters  required  by  Section  2 
might  be  filed  by  a  corporation,  thereby  eliminating  any  extra  filing  fee  for 
filing  these  papers  separately. 

In  construing  Section  12  as  I  do  relative  to  the  annual  statements  re- 
quired to  be  filed  by  the  corporation  each  year,  I  am  unable  to  reach  the  con- 
clusion that  it  was  the  intention  of  the  Legislature  to  cast  this  vast  amount 
of  work  on  the  Secretary  of  State's  office  to  be  done  without  extra  compen- 
sation therefor,  and  it  seems  that  the  provisions  of  Section  9  are  ample  for 
holding  that  it  was  the  intention  of  the  Legislature  to  have  the  regular  filing 
fee  of  $2.00  apply  in  all  cases  except  where  the  limited  fee  of  f  1.00  provided 
In  House  Bill  No.  776  was  specially  applicable. 

Trusting  this  answers  your  several  questions  satisfactory,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS,  FOREIGN— CESSATION  OF  BUSINESS  IN  FLORIDA. 

June  15,  1927. 

Dear  Sir: 

I  nave  your  letter  request  of  June  10th,  asking  my  opinion  as  to  whether 
or  not  a  foreign  corporation  can  forfeit  Its  permit  or  file  in  your  office  a  cer- 
tificate setting  forth  a  statement  that  It  ceased  to  do  business  in  Florida  on 
a  certain  date  and  announcing  that  its  withdrawal  from  doing  business  In 
such  a  manner  that  the  corporation  would  not  have  to  comply  with  recent 
law  passed  by  the  1927  session  of  the  Legislature,  relating  to  resident  agents, 
viz.  House  Bill  No.  776. 

Sections  4095  to  4110,  inclusive,  contemplate  that  all  foreign  corporations 
within  the  purview  of  these  sections  shall  apply  to  the  Secretary  of  State 
to  obtain  from  him  a  permit  authorizing  snch  corporation  to  transact  busi- 
ness In  Florida  before  transacting  any  business  or  acquiring,  holding  or  dis- 
posing of  any  property  in  this  State. 

Certain  fees  are  provided  by  these  statutes  to  be  paid  by  such  foreign 
corporation  before  the  permit  can  be  issued  and  certain  penalties  are  vis- 
ited upon  the  foreign  corporations  who  fail  or  refuse  to  comply  with  the 
act,  if  they  are  within  its  terms. 

The  permit  contemplated  is  the  property  of  the  corporation  when  it  has 
been  issued  and  like  any  other  property  right  of  the  corporation  can  be  sur- 
rendered or  waived  by  the  corporation  holding  it. 

I  am,  therefore,  of  the  opinion  that  a  foreign  corporation  which  has 
applied  for  and  obtained  a  permit  to  do  business  in  Florida  under  the  above 
numbered  sections  of  the  Revised  General  Statutes  has  the  legal  right  by 
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filing  with  yon  a  duly  executed  document  showing  its  voluntary  relinquish- 
ment and  waiver  of  a  permit  to  do  business  and  to  announce  its  withdrawal 
from  the  transaction  of  business  in  Florida,  and  thereby  to  withdraw  from 
such  transaction  of  business  In  Florida  and  a  further  compliance  with  any 
laws  of  the  State  of  Florida  which  have  for  tbeir  basis  the  assumption 
that  the  continuance  of  the  transaction  of  business  will  require  it  to  make 
certain  reports  and  do  certain  things  so  long  as  business  is  transacted. 

Upon  the  filing  with  you  of  a  duly  executed  document  in  writing  au- 
thorized by  the  board  of  directors  of  the  foreign  corporation  which  has  ob- 
tained a  permit  under  the  law  to  do  business  in  Florida,  you  should  issue  to 
such  corporation  a  certificate  stating  that  the  document  has  been  executed 
and  filed  with  and  accepted  by  you  and  that  from  the  date  of  such  certificate 
all  further  authority  of  such  foreign  corporation  to  do  business  in  Florida 
is  revoked  and  that  no  further  compliance  by  said  corporation  with  any 
provisions  of  the  laws  relating  to  foreign  corporations  which  are  based  upon 
the  continued  transaction  of  business  in  Florida  under  such  permit  would, 
therefore,  be  necessary. 

As  you  are  given  by  law  the  legal  authority  to  grand  a  permit  to  a 
corporation  at  its  solicitation,  or  request,  I  am  of  the  opinion  that  the  au- 
thority to  grant  a  permit  at  the  request  of  a  corporation  la  broad  enough 
to  include  authority  to  revoke  a  permit  already  granted  when  such  revoca- 
tion is  at  the  solicitation  or  request  or  with  the  consent  of  the  grantee  of 
the  permit. 

As  to  the  question  of  forfeiture  of  permit  already  obtained  without  the 
consent  of  the  foreign  corporation  holding  it,  I  am  of  the  opinion  that  such 
forfeiture  could  not  be  accomplished  except  by  proper  quo  warranto  proceed- 
ings instituted  by  the  Attorney  General  against  the  foreign  corporation  as 
to  which  corporation  it  could  be  alleged  and  proved  that  such  corporation 
had  violated  the  laws  of  this  State  in  such  manner  as  to  warrant  such 
forfeiture. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS— RESIDENT  AGENT  ACT. 

June  21,  1927. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  letter  of  June  20th  asking  the 
following  question: 

Where  a  corporation  has  complied  with  the  provisions  of  the 
corporation  law,  designating  a  principal  place  of  business  and  naming 
a  resident  agent,  and  resident  agent  filing  certificate  of  his  accept- 
ance, prior  to  the  enactment  of  H.  B.  776 ;  would,  in  your  opinion 
all  such  corporations  be  required  to  file  another  certificate  in  com- 
pliance with  the  provisions  of  II.  B.  776?    The  old  certificates  do  not 
show  the  officers  and  directors  as  required  in  Section  12  of  H.  B.  778. 
Replying  to  this  question,  I  will  state  that  it  clearly  appears  from  House 
Bill  No.  776  that  it  was  the  intention  of  the  Legislature  that  all  corpora- 
tions  in   this   State,  except  those  expressly  excepted   by  the  provisions  of 
Section  14  of  the  act,  should  be  required  to  comply  with  the  requirements  of 
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said  act.  irrespective  of  whether  or  not  such  corporations  had  already  filed 
with  you  certificates  showing  that  they  had  appointed  resident  agents. 

During  the  past  years  there  were  many  corporations  in  Florida 
which  filed  a  certificate  showing  the  name  of  a  resident  agent,  giving  his 
address  at  some  hotel  or  boarding  house  in  the  large  cities,  and  it  would  be 
impossible  to  secure  service  on  the  corporations  by  reference  to  this  cer- 
tificate, which  did  not  show  any  detailed  information  such  as  is  required 
by  House  Bill  No.  776. 

The  express  purpose  of  the  law  of  1927  is  to  require  each  and  every 
corporation  now  organized,  and  which  may  hereafter  be  organized,  whether 
foreign  or  domestic,  to  file  with  the  Secretary  of  State,  within  60  days  from 
the  time  said  House  Bill  No.  776  became  a  law.  such  certificate  so  as  to  make 
more  effective  the  ability  to  perfect  service  of  process  upon  corporations  in 
this  State,  and  that  being  the  announced  purpose  of  the  act,  it  seems  to  be 
clear  from  this  purpose,  and  the  language  of  the  act  Itself,  that  each  and 
every  foreign  and  domestic  corporation  which  shall  continue  to  do  business 
in  Florida  must  comply  with  the  new  law  by  filing  with  you  the  certificates 
required  by  the  several  sections  of  the  new  act  irrespective  of  whether  or 
not  it  has  previously  designated  its  resident  agent  under  the  law  of  1925. 

Tours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS— RESIDENT  AGENT  ACT— DESIGNATION  OF  AGENT 

—PENALTY. 

July  27th.  1927. 
Dear  Sir: 

I  have  your  letter  of  July  16tb  reading  as  follows: 

After  a  careful  study  of  House  Bill  No.  776  I  do  not  understand 
from  said  bill  that  a  corporation  can  name  another  corporation 
as  its  resident  agent.  My  understanding  of  this  bill  is  that  the  resi- 
dent agent  must  be  an  Individual  or  Individuals.  Referring  to 
Sections  2,  the  last  sentence  in  this  section  reads  as  follows :  "Each 
officer  or  agent  upon  whom  process  may  be  served  and  mentioned 
In  this  section  shall,  within  ten  days  after  being  designated,  file  with 
the  Secretary  of  State  a  statement  in  writing,  accepting  the  appoint- 
ment as  such  officer  or  agent  for  the  service  of  process."  I  have 
made  a  careful  study  of  this  bill,  and  do  not  understand  from  the 
provisions  contained  therein  that  corporations  can  act  in  the  capacity 
of  a  resident  agent.  I  will  thank  you  to  advise  me  as  to  your  opinion 
in  this  matter. 

In  this  connection,  I  would  also  like  to  ask  if  it  shall  be  my 
duty  to  see  that  the  penalty  is  imposed  and  collected  by  this  office, 
as  provided  in  Section  13  of  said  bill,  on  and  after  the  sixty-day 
limit,  as  provided  in  the  bill. 

Section  57  of  Chapter  10096,  Acts  of  1925.  provided  that  "Every  eorpo- 
r;ition  shall  have  a  place  of  business  in  this  State  and  shall  have  a  resident 
business  agent  who  may  be  either  an  individual  or  a  corporation  resident  of 
or  located  in  this  State,  in  charge  thereof."  Section  9  of  House  Bill  No. 
776  provides  that  "This  act  shall  be  deemed  cumulative  of  all  other  provi- 
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aiona  of  law,  etc."  It  Is  therefore  apparent  that  it  was  not  the  Intent  Ion 
of  the  Legislature,  by  the  enactment  of  House  Bill  No.  778.  to  repeal,  alter. 
effect,  or  modify  the  provisions  of  Section  57  of  Chapter  10096  to  the  effect 
that  a  corporation  might  have  another  corporation  as  its  resident  agent. 

I  am,  therefore,  of  the  opinion  that  the  language  of  Section  2  of  House 
Bill  No.  776,  referred  to  in  your  letter,  does  not  prevent  a  corporation  naming 
another  corporation  as  its  agent  upon  whom  process  may  be  served  under 
House  Bill  No.  776,  it  being  my  opinion  that  the  word  agent  as  used  in  the 
last  sentence  of  Section  2  of  House  Bill  No.  776  is  sufficiently  broad  to  in- 
clude any  resident  agent  who  might  be  lawfully  named  under  the  provisions 
of  Section  57  of  Chapter  10096.  Acts  of  1925.  it  being  evident  that  there  was 
no  Intention  to  repeal  any  part  of  Chapter  10096  by  the  enactment  of  House 
Bill  No.  776  which  is  expressly  stated  to  be  accumulative  thereto. 

Replying  to  the  second  paragraph  of  your  letter  asking  whether  it  la 
your  duty  to  see  that  the  penalty  provided  by  Section  13  of  House  Bill  No. 
776  is  imposed  and  collected  by  your  office,  I  will  state  that  I  do  uot  find 
In  said  section  13  any  express  provision  mandatorily  requiring  you  to  im- 
pose or  collect  this  penalty,  although  such  is  within  your  power  and  Is  your 
privilege  to  do  so  as  a  means  of  carrying  out  your  duties  under  the  provisions 
of  House  Bill  No.  776.  My  suggestion  Is  that  you  submit  the  names  of  de- 
faulting corporations  to  the  appropriate  State  Attorney  of  the  district  wherein 
such  corporation  is  organized  or  does  business  for  appropriate  action. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

CORPORATIONS— FOREIGN— INCREASE    IN    CAPITAL    STOCK— FFES. 

August  6.  1927. 
Dear  Sir; 

I  have  your  letter  of  July  Uili.  reading  as  follows: 

I  have  of  record  In  this  office  a  foreign  corporation  who  quali- 
fied to  do  business  in  this  State  on  June  26th,  1919.  and  paid  at  that 
time  the  maximum  charter  tax  that  1  was  required  to  collect. 

Now,  this  corporation  has  increased  its  capital  stock,  and  wishes 
to  file  in  this  office  certificate  of  such  Increase,  and  I  will  thank  yon 
to  advise  if  I  shall  collect  charter  tax  on  a  basis  of  Chapter  9124, 
Acts  of  1923,  or  Chapter  10096.  Acts  of  1925. 

Apparently,  there  is  some  confusion  as  to  which  scale  is  ap- 
plicable in  a  case  of  this  kind.  As  you  know,  the  scale  as  provided 
by  the  1923  act  is  higher  than  the  1925  act.  I  have  another  ease 
a  little  different  to  this. 

A  corporation  that  was  in  existence  prior  to  the  enactment  of 
the  Corporation  Act  of  1925,  that  had  never  reincorporated  under 
the  1925  act.  and  who  wished  to  increase  its  capital  stock :  would 
they  be  required  to  pay  on  a  basis  of  the  1923  act  or  the  1925  act? 
You  will  notice  by  Section  63  of  Chapter  10096,  Acts  of  1925,  that  Sec- 
tion 4052  of  the  Revised  General  Statutes  of  Florida  as  amended  by  Chap- 
ter 9124  of  the  Acts  of  1923  does  not  apply  to  corporatiohs  incorporated  or  re- 
incorporated under  the  1925  act  but  as  the  statute  expressly  says  "Shall 
remain  In  full   force  and  effect  as  to  corporations  incorporated   previous  to 
the  effective  date  of  this  act."    (Meaning  Chapter  10096.  Acts  of  1925  L 
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Section  4096  of  the  Revised  General  Statutes  provides  that  for  foreign 
corporations  the  Secretary  of  State  shall  collect  "for  the  use  of  the  State 
a  sum  equal  to  that  which  the  said  corporation  would  have  been  required 
to  pay  as  a  charter  fee  if  it  had  been  incorporated  under  the  laws  of  this 
State."  The  corporation  which  you  mention  in  paragraph  one  of  your  let- 
ter, Incorporated  on  June  26th,  1919,  as  a  foreign  corporation,  therefore  falls 
within  the  last  clause  of  Section  63  of  Chapter  10096,  Acts  of  1925,  which 
last  clause  provides  that  Chapter  10096  shall  not  effect  the  provisions  of 
Section  4052  as  amended  by  the  Acts  of  1923  when  applied  to  corporations 
incorporated  previous  to  July  15,  1925,  the  effective  date  of  Chapter  10096. 

You  are,  therefore,  required  to  collect  for  the  amendment  of  this  charter 
the  same  fees  that  would  be  collected  for  the  amendment  of  a  Florida  cor- 
poration charter  which  had  been  granted  prior  to  July  15,  1925,  that  is, 
according  to  Chapter  9124,  Acts  of  1923. 

Answering  the  last  paragraph  of  your  letter,  you  will  readily  see  that 
on  the  same  principle  a  corporation  that  was  in  existence  prior  to  the  en- 
actment of  the  Corporation  Act  of  1925  {Chapter  10096),  and  which  had 
never  reincorporated  under  the  1925  Act,  and  whfch  wished  to  increase  its 
capital  stock,  would  be  required  to  pay  on  the  basis  of  Chapter  9124,  Acts 
of  1923,  under  the  terms  of  Section  63.  of  Chapter  10096,  which  does  not  ef- 
fect corporations  incorporated  previous  to  the  effective  date  of  Chapter  10096. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS,   FOREIGN— WHAT  CONSTITUTES   DOING  BUSINESS 

IN  FLORIDA. 

September  30,  192T. 
Dear  Sir : 

Section  4095  of  Revised  General  Statutes  provides  that  no  foreign  cor- 
poration shall  transact  business  or  acquire,  hold  or  dispose  of  property  In 
the  State  of  Florida  until  It  shall  have  complied  with  the  provision  of  that 
section.  The  general  rule  is  that  when  a  foreign  corporation  transacts 
some  substantial  part  of  its  ordinary  business  in  a  Btate,  it  is  engaging  in 
business  therein  within  the  meaning  of  statutes  like  this.  This  rule  is  not 
altered  by  the  fact  that  some  of  the  transactions  constitute  interstate  or  for- 
eign commerce  but  it  is  beyond  the  power  of  the  State  to  impose  burdensome 
conditions  or  restrictions  on  the  rights  of  foreign  corporations  to  engage  in 
interstate  or  foreign  commerce,  and  a  foreign  corporation  is  held  to  be  do- 
ing business  in  the  State  by  making  and  completing  sales  or  hy  making  and 
performing  contracts  for  the  sale  of  goods  therein  notwithstanding  interstate 
transportation  of  the  goods  acquired  to  effect  and  deliver  to  the  purchaser  in 
consummation  of  such  sales  or  contracts  wherein  addition  thereto  it  per- 
forms or  is  required  to  perform  therein  acts  of  purely  local  character  which 
are  not  essential  to  the  making  of  the  sales  and  the  delivery  of  the  goods. 

If  such  corporation  is  also  doing  business  when  it  has  shipped  goods  to 
a  state  and  Buch  goods  are  located  within  the  state  and  the  interstate  char- 
acter of  their  shipment  has  ceased,  provided  they  are  delivered  to  the  pur- 
chaser, then  the  consummation  of  such  sales  does  not  require  further  trans- 
portation from  one  state  to  another.  It  is  generally  held,  however,  that 
where  a  foreign  corporation  ships,  or  contracts  to  ship  goods,  from  outside 


BIENNIAL    REPORT   OF    THE   ATTORNEY   GENERAL  143 

tin-  suite  to  a  factor  in  tbe  state  or  to  a  local  merchant  In  the  state  and  to 
be  Hold  on  commission,  such  acts  do  not  constitute  doing  business  in  tbe  lat- 
ter state,  provided  tbe  local  merchant  or  factor  acta  entirely  In  his  own  be- 
half In  making  sales  or  contraeta  In  such  latter  state  for  the  Ml*  of  such 
good  a ;  but  If  tbe  local  factor  or  merchant  is  constituted  as  an  agent  with 
power  to  complete  n  sale  of  the  goods,  this  would  constitute  the  corporation 
principal  as  being  engaged  In  tbe  transaction  of  business  in  tbe  state. 

I'nder  the  facts  stated  in  the  letter  submitted  Uy  you  from  Messrs  Hewitt. 
Krooker  &  Kern  for  the  Kuhlmun  Electric  Company,  such  company  would 
not  bare  to  qualify  to  do  business  or  become  domesticated  in  Florida  unless 
the  local  merchants  In  Tampa  to  which  It  has  shipped  goods  on  consignment 
has  authority  to  make  a  contract  for  the  company  with  reference  to  snch 
goods  if  such  local  merchants  in  Tampa  act  entirely  In  their  own  behalf  in 
making  sales  or  contracts  of  tbe  goods  on  commission  to  be  1*11 1>]  by  tbe  Kuhl- 
man  Electric  Company  with  no  relation  of  agency  between  such  company 
and  merchants,  it  is  not  required  to  qualify  to  do  business  In  Florida. 

Trusting  this  answers  your  request  for  my  opinion  under  date  of  Scp- 
teml>er  30th,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS— SUSPENSION  AND  REMISSION  OF  FORFEITURES 
INCURRED  BY  FAILURE  TO  COMPLY  WITH  RESIDENT  AGENT  ACT. 

October  27.  1927. 
Dear  Sir: 

I  have  your  request  of  October  22nd  for  my  opinion  as  to  whether  or  not 
you  are  authorized  to  remit  a  penalty  of  $86.00  Incurred  by  Lester  A  Smith, 
Inc.,  for  failure  to  comply  with  the  Secretary  of  State  within  tie  time 
limited  by  Section  1  of  House  Bill  No.  776.  Acts  of  1027, 

I  am  forced  to  advise  tbat  no  such  power  is  vested  in  the  Secretary  of 
State,  but  that  relief  in  this  matter  may  be  properly  granted  by  a  sus- 
pension of  forfeiture  made  by  the  Governor  under  Section  11  of  Article  4  of 
the  Constitution  of  tbe  State  of  Florida,  or  by  a  complete  remission  of  the 
forfeiture  by  tbe  State  Board  of  Pardons  under  Section  12  of  Article  IV 
of  tbe  Constitution. 

I  would  suggest  that  If  in  your  judgment  tbe  circumstances  warrant 
relief  from  tbe  forfeiture  Incurred  by  this  company,  that  you  address  a 
communication  to  the  Governor  recommending  tbe  suspension  of  tbe  collec- 
tion of  tbe  forfeiture  In  question.  A  suspension  made  by  tbe  Governor  alone 
would  have  tbe  same  effect  as  a  suspended  sentence  awarded  by  n  Judge  in 
a  criminal  case.  It  would  not  permanently  remove  the  liability,  but  such 
liability  could  be  by  the  Governor  suspended  indefinitely  or  definitely  as  he 
thought  best. 

Yours  very  truly, 

FRED  H.  DAVIS.  Attorney  General. 

CORPORATIONS— RESIDENT  AGENT  ACT— PENALTY 
Dear  8if.  October  27.  1927. 

I  have  your  letter  of  October  26th,  in  which  you  ask  my  opinion  as  to 
tbe  proper  method  to  pursue  in  collecting  the  penalty  stated  In  House  Bill  No. 
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776  to  lie  Imitosed  upon  delinquent  corporations  who  fail  to  comply  with  that 
Act.  which  is  entitled  as  follows: 

AN  ACT  requiring  each  coriJoration  doing  business  in  the  State 
of  Florida  to  file  with  the  Secretary  of  State  a  certificate  either  desig- 
nating the  office  of  a  clerk  of  a  circuit  court  and  the  clerk  of  said 
court  for  any  county  as  its  office  and  agent  for  the  service  of  process, 
or  a  certificate  showing  its  office  or  place  of  business  for  the  service 
of  process  in  this  State.     »     »     * 

By  the  provisions  of  House  Bill  No.  776  all  foreign  and  domestic  corpo- 
rations except  those  specifically  exempted  in  the  Act  were  required  to  file 
certain  certificates  with  the  Secretary  ot  State,  designed  to  make  effective  the 
lueans  of  serving  process  upon  such  corporations  in  all  legal  actions  brought 
against  them  in  Florida. 

A  reasonable  length  of  time  was  given  each  corporation  in  order  that  it 
might  comply  with  the  requirement  of  this  Act.  This  time  has  now  expired 
in  so  far  as  corporations  already  doing  business  are  concerned. 

Since  the  purpose  of  the  Act  was  to  make  effective  the  means  of  serving 
process  upon  corporations  so  long  as  anything  remains  to  be  done  by  the 
corporation  toward  complying  with  the  law,  such  corporation  is  in  default 
within  the  meaning  of  Section  13  of  the  Act  and  is  subject  to  the  penalty  of 
ifl.OO  per  day  for  each  day  of  such  default  as  provided  in  said  Section  13  of 
the  Act.  Partial  compliance  with  the  Act  is  not  sufficient  and  so  far  as  inter- 
rupting the  application  of  this  $1.00  per  day  penalty,  should  be  disregarded. 
Therefore,  In  computing  the  penalty  of  $1.00  per  day  the  time  such  penalty 
begins  is  the  time  when  the  corporation  should  have  done  all  on  its  part  to  be 
none  in  complying  with  this  law.  It  is  not  contemplated  that  the  $1,00  per 
ilay  penalty  shall  be  applied  to  the  failure  to  file  each  of  the  certificates  men- 
tioned in  the  letter.  The  corporation  has  either  complied  with  the  law  or  is 
completely  In  default.  There  is  no  middle  ground.  Consequently,  the  fact 
that  a  coriwration  has  filed  one  or  two  of  the  required  certificates  neither 
udds  nor  takes  away  from  the  applicable  penalty  of  $1.00  per  day  for  its 
default. 

To  illustrate:  If  there  were  anything  remaining  to  be  done  by  a  corpo- 
ration toward  complying  with  the  temis  of  the  law,  either  in  whole  or  in 
I>art.  at  the  expiration  of  the  60  days  mentioned  in  Section  1  of  the  Act  or  the 
;.Kt  days  mentioned  in  said  Section  1  of  the  Act.  such  corporation  by  reason  of 
its  default  in  complying  with  the  law  becomes  subject  to  the  $1.00  a  day  pen- 
alty and  remains  subject  to  it  until  everything  which  is  required  of  it  has 
been  fully  completed. 

Where  two  certificates  are  required  to  be  filed  it  takes  both  certificates  or 
statements  to  fulfill  the  requirements  of  the  Act  and  as  long  as  either  of 
such  two  required  statements  or  certificates  remain  unfiled  the  purpose  of  the 
Act  is  defeated  and  the  corporation  is  in  default  and  the  penalty  should  be 
applied  at  the  rate  of  $1.00  per  day  for  the  default  of  the  corporation,  not  for 
the  failure  to  file  any  particular  certificate. 

Trusting  this  covers  the  subject  of  your  Inquiry  of  October  26th,  I  am, 

Respectfully, 

FRED  H.  DAVIS,  Attorney  General.  - 
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CORPORATIONS— CHANGE  OF  CAPITAL  STOCK— FEB  FOR  FILING 

CERTIFICATE 

October  20,  1927. 
ttear  Bir: 

I  have  examined  your  letter  of  October  18th.  with  reference  to  request 
made  by  Hon.  W.  I.  Watson  as  to  the  proper  Interpretation  to  be  placed  on  toe 
provisions  of  Chapter  10096.  Acts  of  1925. 

Chapter  10096  was  construed  In  many  respects  by  both  Attorney  General 
ISuford  and  Attorney  General  Johnson.  It  has  been  my  policy  as  Attorney 
Genera]  not  to  interfere  with  any  of  the  rulings  of  my  predecessors,  even 
though  I  might  have  reached  different  conclusions  from  theirs  on  the  same 
matter. 

Unless  the  matter  is  covered  by  previous  ruling  received  by  you  from  my 
predecessors  It  is  my  interpretation  that  the  provisions  of  Chapter  10096,  pro- 
viding for  amendment  of  capital  stock  by  increase  In  such  stock  do  not  con- 
template the  payment  of  additional  fee  of  $10  for  Sling  certificate  which  evi- 
dences the  amendment.  In  short.  I  Interpret  the  provision  requiring  the  $10 
filing  fee  for  filing  amendment  to  charter  means  such  amendments  as  are  not 
Incidental  and  necessary  to  be  made  under  other  sections  of  the  same  law. 

As  a  corporation  could  not  legally  Increase  Its  capital  stock  without  wak- 
ing an  amendment  to  the  charter,  and  as  the  charges  are  made  for  the 
amount  of  Increase  Included  In  the  amendment,  it  would  appear  that  the 
payment  made  on  the  capital  stock  Is  sufficient  to  include  all  necessary  inci- 
dents to  the  increase  In  the  capital  stock.  In  short,  the  State  charges  a  cor- 
poration so  much  to  increase  its  capital  stock.  The  amount  which  may  tie 
charged  for  such  Increase  is  limited  by  the  law.  An  amendment  to  the 
cbarter  is  necessary  to  give  effect  to  the  increase  and.  therefore,  the  State 
lias  to  file  the  amendment  for  the  amount  of  charter  fees  in  order  tbat 
they  might  make  delivery  of  that  for  which  it  Is  paid,  i.  e.,  the  Increase  of 
capital  stock. 

You  will  understand  that  this  opinion  la  rendered  subject  to  any  pre- 
vious opinion  which  may  have  been  rendered  by  my  predecessors,  as  it  Is 
n>y  Intention  to  change  no  previous  opinions  rendered  on  this  same  sub- 
ject. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS— RESIDENT  AGENT  ACT— DISSOLUTION 

December  31,  1927. 
Dear  Sir : 

This  will  acknowledge  the  receipt  of  your  letter  of  December  30th,  read- 
ing as  follows: 

I  will  thank  you  to  advise  me  if  I  should  file  a  certificate  of  dis- 
solution for  a  corporation  organized  under  the  Corporation  Law  of 
1925,  who  has  failed  to  comply  with  Chapter  11829,  Laws  of  Florida, 
1927  Session,  relative  to  designating  place  of  business  or  domicile  for 
the  service  of  process  within  this  State.  I  have  reference  to  a  corpo- 
ration that  has  failed  to  comply  within  the  time  specified  In  the  Act. 
that  Is,  Chapter  11829. 

Section  44  of  Chapter  10096.  Acts  of  1925,  relating  to  corporations  pro- 
vides that  corporations  may  be  dissolved  by  adoption  of  a  resolution  of  the 
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corporation  in  the  manner  provided  tor  in  that  section  after  a  meeting  held 
by  the  stockholders  pursuant  to  required  notice,  a  record  of  which  must  be 
flied  in  the  office  of  the  Secretary  of  State, 

together  with  a  list  of  the  names  and  residences  of  the  directors  and 
officers,  certified  by  the  president  or  a  vice-president  and  the  secretary 
or  an  assistant  secretary  and  the  treasurer  or  an  assistant  treas- 
urer.   *    *     * 

Section  12  of  House  Bill  776,  Chapter  11829,  Laws  of  Florida,  Acts  of 
1927,  provides  that: 

Every  corporation  mentioned  in  Section  1  of  this  Act  shall,  at  the 
time  of  filing  with  the  Secretary  of  State  of  the  certificate  mentioned 
in  said  Section  1  or  the  certificate  mentioned  in  Section  3  of  this  Act, 
also  file  with  the  Secretary  of  State  a  certificate  wherein  shall  be 
stated  the  names  and  post  office  addresses  of  each  of  the  officers  and 
directors  of  said  corporation  respectively,  and  shall  thereafter,  on  or 
before  the  first  day  of  June  of  each  year,  file  with  the  Secretary  of 
State  a  like  certificate,  giving  like  information  with  reference  to  the 
then  officers  and  directors  of  such  corporation. 

It  will  be  noted  by  comparing  Section  44  of  Chapter  10096,  Acts  of  1925, 
with  Section  12  of  House  Bill  776  (Chapter  11829),  Acts  of  1927,  that  disso- 
lution of  a  corporation  can  only  be  accomplished  by  the  Secretary  of  State 

*     *    *    being  satisfied  that  the  requirements    •     •    * 
have  been  complied  with. 

One  of  the  specific  requirements  for  dissolution  is  that  n  copy  of  the 
resolution  of  dissolution,  together  with  a  list  of  the  names  and  addresses  of 
the  directors  and  officers  of  such  corporation,  shall  be  certified  by  the  pres- 
ident or  a  vice-president,  etc.,  of  the  corporation  proposed  to  be  dissolved. 
It  will  be  further  noted  that  the  Secretary  of  State  must  be  "satisfied"  that 
such  requirements  have  been  complied  with. 

The  only  way  in  which  the  Secretary  of  State  can  be  "satisfied"  that  the 
certificate  of  dissolution  is  filed  by  proper  officer  of  the  corporation  as  re- 
quired by  Section  44  of  Chapter  10096,  Acts  of  1925.  is  by  referring  to  his 
record  of  what  has  been  filed  under  Section  12  of  Chapter  11829,  Acts  of  1927, 
and  where  Section  12  of  Chapter  11829  has  not  been  complied  with,  in  that 
the  corporation  has  not  filed  the  certificate  wherein  It  shall  be  stated  the 
names  and  post  office  addresses  of  each  of  the  directors  and  officers  of  the 
corporation,  the  Secretary  of  State  cannot  be  legally  satisfied  that  the  cer- 
tificate of  dissolution  mentioned  In  Section  44  of  Chapter  10096  is  signed  by 
t|-.e  president  or  vice-president  and  the  secretary  or  assistant  secretary  and 
tbe  treasurer  or  assistant  treasurer  of  the  corporation. 

However,  it  will  be  noted  that  the  retirement  that  the  Secretary  of 
State  must  be  "satisfied"  relates  to  the  status  of  things  which  must  exist 
prior  to  publication  by  the  Secretary  of  State  in  a  newspaper  of  the  notice 
required  by  said  Section  44  of  Chapter  10096  and  where  the  Secretary  of 
State  lias  begun  the  publication  of  such  notice  or  has  actually  published  such 
notice  it  would  be  prima  facie  evidence  at  least  that  he  was  "satisfied"  that 
the  requirement  of  Section  44  had  been  complied  with.  The  Secretary  of 
State  should,  therefore,  be  careful  to  see  that  Section  12  of  Chapter  11829 
(House  Bill  No.  776)  has  been  complied  with  before  publishing  the  notice 
mentioned  in  Section  44. 
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The  dissolution  of  a  corporation  under  Section  44,  Chapter  11829.  does  not 
operate  to  discharge  the  corporation  from  any  penalty  which  may  bare  been 
incurred  by  It  by  violation  of  House  Bill  No.  776  (Chapter  11829),  although  the 
payment  of  such  penalty  is  not  a  necessary  prerequisite  to  a  certificate  of 
dissolution  being  filed  provided  the  corporation  compiles  wiih  requirements 
of  Section  12  of  House  Bill  No.  776  (Chapter  11829)  to  which  the  Secretary 
of  State  Is  necessarily  forced  to  look  in  determining  whether  the  papers  filed 
under  Section  44  of  Chapter  10096  are  properly  authenticated  by  the  corpo- 
ration. Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

SUPERVISORS    OF    REGISTRATION    IN    GILCHRIST,    GULF,    INDIAN 
RIVER  AND  MARTIN  COUNTIES— COMMISSIONS  OF. 

January  7,  1928. 
Dear  Sir : 

The  purpose  and  intent  of  Chapter  9271,  Acts  of  1923,  Laws  of  Florida, 
amending  Section  223  of  the  Revised  General  Statutes  of  Florida,  relating  to 
the  term  of  office  of  supervisors  of  registration,  is  that  the  term  of  office 
of  the  supervisors  of  registration  in  the  several  counties  shall  expire  on  the 
first  Tuesday  after  the  first  Monday  in  January,  simultaneously  with  the 
terms  of  other  comity  officers. 

You  should,  therefore,  issue  commissions  to  the  supervisors  of  resist  ra- 
tion in  the  new  counties  of  Gilchrist,  Gulf,  Martin  and  Indian  River  to  ex- 
pire simultaneously  with  the  commissions  of  other  county  officers  who  have 
been  commissioned  in  such  counties. 

Trusting  this  answers  your  letter  of  January  6th,  requesting  my  opinion 
in  the  matter,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

NOTARIES  PUBLIC— AGE. 

February  2,  1928. 
Dear  Sir: 

I  have  your  request  for  my  opinion  as  to  whether  or  not  a  person  under 
the  age  of  21  years  can  legally  be  appointed  and  qualify  as  a  notary  public 
under  Section  413,  Revised  General  Statutes  of  Florida  and  other  sections 
connected  therewith. 

Section  413  provides  that  the  Governor  is  empowered  to  appoint  as  many 
notaries  public  as  shall  seem  necessary.  Such  persons  are  required  to  be 
commissioned,  must  give  a  bond  in  the  sum  of  $5,000  conditioned  for  the 
due  discharge  of  the  said  office  and  also  take  an  oath  as  prescribed  by  law. 

No  age  requirement  is  mentioned  In  Section  413.  Section  414,  Revised 
General  Statutes,  however,  provides  that  women  over  21  years  of  age  shall 
be  eligible  to  appointment  by  the  Governor  as  notaries  public.  It  would. 
therefore,  seem  that  considering  the  nature  of  the  duties,  powers,  privileges 
and  obligations  of  notaries  public  and  the  provision  that  women  must  be  21 
years  of  age  or  over  that  the  legislative  intent  is  clearly  expressed  to  the 
effect  that  all  notaries  public  must  be  of  the  age  of  21  years  or  more. 

The  office  of  notary  public  is  also  recognized  In  the  Constitution  as  be- 
ing an  office  under  the  Constitution.     See  Section  15  of  Article  XVI  of  the 
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Const  it  ut  ii  hi.  which  provides  that  notaries  public  may  fill  legislative,  execu- 
tive or  judicial  offices,  notwithstanding  the  provisions  of  that  section  to  the 
effect  that  no  person  holding  or  exercising  the  functions  of  any  office  under 
any  foreign  government,  the  United  States,  any  other  state  or  this  State 
shall  perform  the  functions  of  any  other  office  of  the  State. 

Construing  this  section  of  the  Constitution  in  connection  with  the  re- 
quirement to  give  bond  the  bond  not  being  capable  of  execution  by  a  person 
not  sui  juris  as  well  as  the  obvious  intent  of  the  Legislature  appearing 
throughout  the  laws  relating  to  notaries  public,  I  think  the  conclusion  that 
I  have  expressed  that  no  person  under  21  years  of  age,  male  or  female,  can 
be  legally  appointed  to  or  qualify  for  the  office  of  notary  public,  la  reinforced. 

I  return  to  you  herewith  the  letter  received  by  you  from  Mr.  Raymond 
H.  Tall,  P.O.  Box  1345,  Daytona  Beach,  Fla.,  who  is  18  years  of  age  and 
who  desires  to  be  appointed  a  notary  public. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS    ORGAKIZED    UNDER    1925   ACT— DISSOLUTION. 

February  20,  1928, 
Dear  Sir: 

I  have  your  letter  of  February  10th,  transmitting  form  of  certificate 
which  your  office  has  been  using  to  dissolve  a  corporation  under  the  pro- 
visions of  Chapter  1009G,  Acts  of  1925.  Laws  of  Florida. 

Section  44  of  the  act  provides  that  any  corporation  deeming  it  desirable 
shall  hare  a  right  to  voluntarily  dissolve  in  the  manner  set  forth  In  that 
section.  This  section  requires  that  two-thirds  of  all  the  voting  power  of 
the  stockholders  shall  by  resolution  consent  to  dissolution  and  copy  of  such 
resolution,  together  with  names  and  residences  of  the  stockholders,  certified 
by  the  president  or  vice-president  and  secretary  or  assistant  secretary  and 
treasurer  or  an  assistant  treasurer  shall  be  filed  in  the  office  of  the  Secre- 
tary of  State,  and  upon  being  satisfied  that  the  requirements  aforesaid  have 
been  complied  with  he  shall  Issue  a  certificate  that  such  Resolution  has  been 
filed  and  shall  cause  such  certificate  to  be  published  in  one  issue  of  a  news- 
paper, etc. 

The  form  submitted  by  you  does  not  refer  to  the  filing  of  the  required 
resolution  hut  recites  merely  that  an  "Affidavit"  has  been  filed.  I  presume 
that  the  complaint  against  this  form  is  directed  particularly  against  the  use 
of  the  word  "Affidavit''  and  I  would  suggest  that  (he  form  in  question  be 
amended  so  as  to  recite  the  fact  that  a  "Resolution"  adopted  by  two-thirdB 
of  the  voting  power  of  the  corporation,  together  with  a  list  of  names  and 
addresses  of  the  directors  and  officers,  certified  by  the  president  or  vice- 
president  and  the  secretary  or  an  assistant  secretary  and  the  treasurer,  or 
an  assistant  treasurer,  has  been  duly  filed,  etc. 

I  return  the  form  submitted  to  me  with  certain  indicated  changes  which 
may  be  made,  although  it  wonld  be  well  to  amplify  the  recital  in  reference 
to  the  resolution  beyond  what  I  have  indicated. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 
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MEMBERS  OF  CONGRESS — QUALIFICATION. 

February  21,  1028. 
Dear  Sir: 

I  have  your  request  for  my  opinion  as  to  bow  and  when  candidates  in 
the  Democratic  primary  for  Congress  can  become  qualified  at  I  his  time  in 
the  absence  of  a  resolution  on  file  in  your  office  of  the  Congressional  Execu- 
tive Committee,  fixing  the  party  assessments  for  the  office  of  a  meml>er 
of  Congress. 

It  appears  upon  Investigation  that  there  Is  no  Congressional  Executive 
Committee  functioning  for  some  of  the  Congressional  Districts  of  this  State. 

It  Is.  therefore,  a  practical  certainty  that  no  resolution,  making  assess- 
ments will  be  filed  SO  far  as  tbe  coming  primary  is  concerned. 

Section  325  of  the  Revised  General  Statutes  prorides  that  it  shall  be 
the  duty  of  each  executive  committee  not  later  than  March  15th  of  each 
year  in  which  a  general  primary  election  is  to  be  held  to  adopt  a  resolu- 
tion, setting  forth  what  assessments,  if  any,  it  will  require  of  candidates 
and  cause  a  certified  copy  thereof  to  be  delivered  for  filing  In  your  office 
within  five   (5)   days  thereafter. 

I  notice  that  the  State  Democratic  Executive  Committee  has  attempted 
to  perform  the  functions  of  the  Congressional  Executive  Committee  and  has 
made  a  party  assessment  upon  candidates  for  Congress,  evidently  upon  the 
theory  that  because  there  is  no  Congressional  Executive  Committee  function- 
ing that  such  duty  devolves  upon  the  State  Committee. 

I  am  of  the  opinion  that  the  law  specifically  separates  tbe  functions  of 
these  several  committees  and  that  even  though  the  Congressional  Commit- 
tee has  not  functioned  and  will  not  function  no  other  committee  can  per- 
form its  duty  for  it.  Accordingly,  candidates  for  Congress  may  qualify  for 
the  primary  by  filing  in  your  office  their  usual  qualification  papers  after 
the  expiration  of  five  days  after  March  15th  without  the  necessity  of  showing 
that  they  have  paid  any  party  assessment  as  no  party  assessment  will  be 
allowable  by  law  unless  resolution  providing  for  same  Is  filed  with  you 
within  five  days  after  March  J 5th  as  provided  In  Section  325,  Revised  Gen- 
eral Statutes. 

If  any  candidate  for  Congress  desires  to  file  his  qualification  papers  In 
advance  of  this  final  limit  I  would  suggest  that  you  receive  same  and  advise 
the  candidate  that  they  are  accepted  subject  to  their  liability  to  pay  a 
party  assessment  if  one  Is  lawfully  made  In  the  manner  provided  by  said 
section  of  the  Revised  General  Statutes, 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

CORPORATIONS,   FOREIGN— REINCORPORATING   IN  ANOTHER 
STATE— CREDIT  FOR  FEES. 

February  23,  1928. 
Dear  Sir: 

I  have  your  letter  of  the  21st  inst.,  as  follows: 

I  have  of  record  in  this  office  a  foreign  corporation  organized 
under  the  laws  of  the  state  of  Michigan,  to  which  I  issued  a  permit 
on  August  22,  1921,  permitting  them  to  transact  business  in  this 
State,  as  a  foreign  corporation. 
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Now  the  incorporators  of  this  corporation  have  formed  a  cor- 
poration under  the  laws  of  the  state  of  Delaware,  using  the  same 
same  as  that  under  which  they  qualified  In  this  State,  and  the  ques- 
tion has  arisen  as  to  whether  or  not  the  amount  of  tax  paid  by 
the  Michigan  corporation  when  it  qualified  in  this  State  may  be 
deducted  in  computing  the  tax  on  the  corporation  organized  under 
the  laws  of  the  state  of  Delaware  that  now  wishes  to  qualify  In 
this    State. 

It  is  the  intention  of  the  Michigan  corporation  to  transfer  all 
their  holdings  to  the  Delaware  corporation  and  the  Delaware  cor- 
poration will  assume  all  liabilities  of  the  Michigan  corporation.  I 
understand,  of  course,  that  no  two  corporations  with  the  same  name 
can  qualify  in  this  State,  but  the  Michigan  corporation  has  satisfied 
this  office  (action  based  on  a  previous  opinion  from  your  office)  of 
their  intention  to  cease  doing  business  in  this  State  and  make  all 
transfers  to  the  Delaware  corporation,  said  certificate  being  au- 
thorized by  the  board  of  directors  of  the  Michigan  corporation, 
which,  as  I  understand  from  advice  I  have  had,  is  sufficient  for  the 
other  corporation  to  qualify. 

However,  this  is  not  the  point.  I  am  merely  citing  this  as  the 
corporations  have  the  same  name.  The  point  being,  whether  the 
Delaware  corporation  is  entitled  to  receive  credit  for  the  amount 
that  has  been  paid  by  the  Michigan  corporation,  in  computing  the  tax 
on  the  Delaware  corporation. 

I  would  also  like  to  know  if  the  status  would  he  the  same  if 
the  Michigan  corporation  consolidated  with  the  Delaware  corporation 
under  the  laws  of  the  state  of  Delaware,  and  said  consolidation  per- 
fected an  increase  in  the  capital  stock,  and  the  Delaware  corpor 
ration  filed  in  this  office  an  authenticated  copy  of  such  consolida- 
tion, would  not  the  Delaware  corporation  be  entitled  to  credit  paid 
by  the  Michigan  corporation,  when  qualifying,  In  this  case  due 
to  the  consolidation?  I  mention  this  as  the  corporation  has  the 
procedure  in  mind. 

Under  the  circumstances  outlined  I  am  of  the  opinion  that  If  the  Mich- 
igan corporation,  which  already  has  qualified  to  do  business  in  the  State  of 
Florida  and  received  from  you  a  permit  to  do  such  business,  consolidates 
with  and  becomes  a  corporation  under  the  laws  of  Delaware,  which  is  a 
change  in  form  rather  than  substance,  the  corporation  should  be  dealt  with 
by  your  office  as  if  it  remained  a  Michigan  corporation  and  accordingly 
credit  may  be  given  for  the  amount  of  fees  which  has  already  been  paid 
in  by  the  Michigan  corporation  for  its  permit  to  do  business  in  this  State. 

My  construction  of  the  law  Is  based  on  the  proposition  that  the  statutes 
contemplate  the  authorization  of  a  particular  corporation  to  do  business  in 
Florida  upon  certain  conditions  being  complied  with  and  certain  fees  being 
paid.  The  fact  that  the  corporation  changes  its  legal  domicile  or  changes  Its 
legal  form  of  organization  or  makes  any  other  change  which  does  not  destroy 
the  identity  of  the  organization  as  being  the  same  as  that  which  was  orig- 
inally licensed  to  do  business  In  Florida  does  not  alter  the  fact  that  the 
corporation  which  was  originally  licensed  to  do  business  is  still  the  same 
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corporate  organization,   although  possibly  doing  business  under  a   different 
name  and  probably  with  the  removal  of  its  domicile. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

ATTORNEY  G  EN  ERA  L—  POLICY  OF  REGARDING  OPINIONS  OF 

PREDECESSORS. 

Harch  6,  1928. 
Dear  Sir: 

I  have  your  letter  of  the  29th  ult..  stating  that  yon  have  tteeu  advised 
by  two  previous  opinions  rendered  by  my  predecessors  to  the  effect  that  yon 
have  no  right  to  receive  and  file  a  proposed  charter  under  Chapter  10098, 
Acts  of  1925,  which  charter  embraced  corporate  powers  to  act  as  trustee  or 
surety. 

As  you  are  aware,  I  have  taken  the  position  since  having  assumed  the 
office  of  Attorney  General  that  I  will  not  undertake  to  overrule  or  set  aside 
opinions  which  have  been  rendered  by  my  predecessors  in  office,  regard- 
less of  whether  or  not  my  personal  opinion  coincides  with  theirs. 

Persons  dealing  with  State  officers  are  entitled  to  some  settled  rule  to 
go  by  and  when  a  specific  point  has  come  up  and  been  ruled  upon  by  the 
legal  adviser  of  the  State  in  a  previous  case  so  that  persons  in  past  years 
have  had  to  live  up  to  the  law  as  thus  construed  I  do  not  ttelfere  It  to  Iw 
good  governmental  policy  to  have  such  settled  construction  changed  with  the 
personality  of  each  individual  who  might  temporarily  occupy  the  office  of 
Attorney  General. 

You  are,  therefore,  advised  that  Inasmuch  as  you  state  that  the  question 
submitted  to  me  in  your  letter  of  February  29th  has  been  already  passed  upon 
by  ex-Attorney  General  Rivers  H.  Buford  and  ex-Attorney  General  J.  B. 
Johnson  I  do  not  feel  it  would  be  proper  to  do  other  than  to  advise  you  to 
follow  out  the  opinions  upon  which  you  have  been  acting  until  the  courts 
decide  the  contrary  to  the  opinions  under  which  you  have  been  acting  In 
legal  proceedings. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

CIVIL  COURT  OF  RECORD—COMMISSION  OF  JUDGE. 

March  6,  1928. 
Dear  Sir: 

I  have  your  request  of  this  date  for  my  opinion  as  to  what  is  the  term 
of  office  of  the  judge  of  the  Civil  Court  of  Record  for  Hillsborough  county. 

Section  2  of  Chapter  8521,  Acts  of  1921,  provides  that  the  judges  of 
Civil  Courts  of  Record  shall  be  appointed  by  the  Governor  and  confirmed 
by  the  Senate  and  hold  office  for  four  years. 

In  the  event  an  appointment  is  made  when  the  Senate  is  not  in  session 
such  appointment  is  of  a  temporary  nature  only  and  can  only  be  made  by 
the  Governor  temporarily  until  the  next  session  of  the  Senate.  If  the  Senate 
then  confirms  the  Governor's  appointee,  a  commission  is  issued  to  the  ap- 
pointee for  a  full  term  of  four  years  from  the  date  of  the  confirmation. 

It  appears  that  on  January  30th,  192G,  the  Governor  made  a  temporary 
appointment  for  judge  of  the  Civil  Court  of  Record  of  Hillsborough  county 
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by  appointing  Judge  Jul  inn  L.  Hazard  to  hold  the  office  temporarily  until 
the  Senate  met  to  determine  whether  or  not  he  should  hold  a  full  fonr-year 
term.  The  Senate  met  in  1927  and  confirmed  the  appointment  of  Julian  L. 
Hazard  and  on  May  23rd.  1927,  he  was  accordingly  given  a  commission  as 
judge,  based  on  the  confirmation  of  the  Senate,  for  a  term  of  four  years. 
It,  therefore,  appears  that  Judge  Hazard  holds  office  until  May  22nd,  1931. 
and  does  not  have  to  become  a  candidate  in  the  primary  of  1928. 

You  will  understand  that  I  am  simply  construing  Section  2  of  Chapter 
8521,  Acts  of  1921,  as  it  Is  written  without  undertaking  to  express  my  opin- 
ion as  to  whether  or  not  it  is  competent  for  the  Legislature  to  limit  the 
Governor's  power  of  appointment  by  requiring  the  confirmation  by  the  Senate. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATION,   FOREIGN,   NOT   COMPLYING   WITH   STATE   LAW- 
DEED. 

March  8,  1628. 
Dear  Str: 

Referring  to  your  request  for  opinion  with  reference  to  letter  written 
to  you  by  W.  B,  Vanzandt,  4345  Oregon  Avenue,  Detroit,  Michigan,  you  are 
advised  that  the  present  laws  of  Florida  relative  to  requiring  foreign  corpo- 
rations to  obtain  a  permit  to  do  business  in  this  State  do  not  invalidate 
deeds  to  real  property  executed  by  such  foreign  corporations. 

A  corporation  is  subject  to  a  penalty  for  failure  to  comply  with  the  laws 
of  Florida  but  its  acts  are  not  thereby  Invalidated. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION,  PRIMARY— NAME  OF  CANDIDATES  TO  BE  PRINTED 

ON  BALLOTS 
Dear  Sir:  March  23,  1928. 

I  have  your  request  for  my  opinion  based  upon  the  letter  written  to  you 
by  Hon.  F.  M,  Ironmonger.  Duval  County  Supervisor  of  Registration,  Jack- 
sonville, Fla.,  as  to  what  rule  shall  govern  in  the  printing  of  names  upon  the 
final  ballot  for  the  primary  election  to  be  held  June  5th. 

I  am  of  the  opinion  that  the  law  requires  that  names  of  candidates  as 
printed  upon  the  primary  eiection  ballots  shall  correspond  with  such  names 
as  they  appear  upon  the  candidate's  form  of  oath  provided  by  Section  326, 
Revised  General  Statutes  of  Florida. 

Thus,  If  the  candidate  signs  his  or  her  name  as  Mrs.  R.  C.  (Dick)  Ingram 

aud  D.  W.  (Jack)  Parfitt  to  the  oath  of  qualification  filed  with  the  Clerk  of 

tlie  Circuit  Court  or  with  the  Secretary  of  State,  as  the  case  might  lie.  the 

party  should  carry  the  name  as  it  appears  subscribed  to  the  candidate's  onth. 

I  return  herewith  letter  of  Mr.  Ironmonger  submitted  by  you. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

NATIONAL  CONVENTION— SELECTION  OF  DELEGATES 

„  ■     March  29,  192S. 

Dear  Str : 

The  subject  of  selection  of  delegates  to  the  national  political  convention 
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tf  the  Democratic  party  is  controlled  by  Section  332  and  and  Section  356, 
Revised  General  Statutes  of  Florida. 

Section  332  provides  that  tbe  State  Executive  Committee  of  any  political 
party  may  by  resolution  declare  for  the  nomination  of  candidates  for  delegates 
to  national  political  conventions  and  upon  the  adoption  of  by  such  committee 
of  a  resolution  for  such  nominations  or  selection  of  candidates  for  delegates 
and  service  of  a  certified  copy  thereof  upon  the  Secretary  of  State  within  the 
time  required  for  filing  sworn  statements  by  candidates,  the  names  of  all 
candidates  for  delegates  shall  appear  on  the  official  primary  election  ballot. 

It  will  be  noted  that  tbe  number  of  delegates  and  what  tbe  qualification* 
for  delegates  shall  be  are  questions  which  are  committed  exclusively  to  the 
determination  of  the  State  Executive  Committee,  and  1  am  of  the  opinion 
that  it  is  within  the  power  and  province  of  the  State  Democratic  Executive 
Committee  to  provide  for  tbe  selection  of  delegates  to  the  national  Democratic 
convention  In  su*_*n  manner  that  the  same  shall  consist  of  four  (4)  men  and 
four  (4)  women,  to  be  selected  In  the  manner  provided  for  in  the  resolution 
adopted  by  the  committee  as  the  same  has  been  filed  in  your  office. 

The  question  then  arises  as  to  what  effect  the  following  provision  of 
Section  356  has  upon  the  determination  of  what  candidate  Is  elected : 

Provided,  however,  that  candidates  for  delegates  to  national  con- 
ventions shall  not  be  nomiuated  by  groups,  but  by  a  plurality  vote. 

My  interpretation  of  tbe  resolution  adopted  by  the  State  Democratic 
Executive  Committee  is  that  two  separate  kinds  of  delegates  are  provided  to 
!>o  selected  In  the  primary  and  that  the  above  provision  of  Section  350,  pro- 
hibiting the  nomination  by  groups,  only  refers  to  the  nomination  by  groups 
within  the  same  class  of  delegates. 

The  purpose  of  the  proviso  to  Section  35(1  was  to  take  the  delegates  out 
of  the  purview  of  the  first  part  of  that  Section  which  relates  to  the  grouping 
of  candidates  for  the  same  office  where  two  or  more  are  to  be  nominated. 

It,  therefore,  appears  that  the  legal  effect  of  the  law  is  to  allow  the  State 
Democratic  Executive  Committee  to  regulate  its  party  delegation  In  any  man- 
ner that  It  sees  fit  and  tbe  plurality  vote  mentioned  In  Section  356  means  tbe 
plurality  vote  cast  according  to  tbe  classification  of  delegates  as  made  by  the 
committee. 

Trusting  this  answers  your  inquiry  of  this  date  for  my  opinion  in  the 
matter,  I  am.  Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS— REINCORPORATING  CNDER  1925  ACT— REDUCTION 

OF  CAPITAL  STOCK 

April  5.  1028. 
Dear  Sir : 

I  have  tbe  letter  of  Mr.  W.  II.  Rogers,  attorney  at  law.  Jacksonville.  Fla., 
dated  March  23rd,  submitted  by  you,  relating  to  procedure  for  reincorporating 
a  corporation  under  the  Act  of  1025  and  at  the  same  time  reducing  its  capital 
stock,  the  corporation  In  question  having  been  incorporated  prior  to  tbe 
1925  Act 

In  reply  to  your  request  for  my  opinion  about  tbe  matter,  I  beg  to  advise 
that  I  construe  the  1920  Corporation  Act  as  authorizing  the  surrender  of  the 
old  charter  of  the  corporation  and  tbe  acceptance  of  a  new  charter  In  Ilea 
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thereof  at  one  and  the  same  time,  same  to  be  accomplished  under  the  method 
outlined  for  reincorporating. 

I  am,  therefore,  of  the  opinion  that  in  such  a  reincorporation  under  the 
1925  Act  the  capital  stock  may  be  reduced  without  securing  from  the  State 
Comptroller  his  certificate  that  In  his  judgment  the  ability  of  the  corporation 
in  meet  its  outstanding  indebtedness  and  liabilities  will  not  be  impaired  by 
the  reduction  of  capital  as  is  required  of  corporations  under  Section  40S6, 
Revised  Oeneral  Statutes,  1920. 

I  construe  the  new  Act  of  1325  as  being  a  remedial  one  for  purposes  of 
cutting  out  as  much  red  tape  as  possible  and  Its  purpose  will  be  defeated  by 
holding  that  provisions  of  the  old  law  should  continue  to  be  observed  except 
where  such  provision  is  expressly  re-enacted  in  the  1925  Act 

Very  truly  yours, 

FRED  H,  DAVIS,  Attorney  General. 

CORPORATIONS— INCREASE  IN  CAPITAL  STOCK— CREDIT  FOR  TAX 

April  14,  1928. 
Beat  Sir: 

I  have  your  letter  of  March  31st,  reading  as  follows: 

I  am  confronted  with  a  situation  on  which  I  would  like  your 
advice. 

Where  a  corporation  has  decreased  its  capital  stock,  and  later 
on  decides  to  Increase  capital  stock  beyond  the  amount  originally 
authorized,  before  the  decrease,  would  they  be  required  to  pay  charter 
tax,  beginning  with  capital  as  decreased,  or  would  they  be  required 
to  pay  on  the  additional  above  what  was  first  stated  in  the  original 
certificate? 

I  assume  that  your  letter  refers  to  a  case  arising  under  Chapter  10096, 
Acts  of  1925.    Section  50  of  this  Act  contains  the  following  provision : 

AH  fees  therefor  paid  by  said  corporation  or  corporations  with 
respect  to  the  shares  authorized  prior  to  such  amendment  or  consol- 
idation shall  be  deducted    •     *     * 
from  the  amount  which  the  Secretary  of  State  is  required  to  demand  and 
receive  for  the  use  of  the  State. 

I  am  of  the  opinion  that  the  effect  of  this  provision  is  to  entitle  the  cor- 
poration to  credit  for  any  shares  of  stock  for  which  it  can  show  that  it  has 
ill  ready  paid  a  fee  to  the  State  and,  accordingly,  the  amount  of  charter  tax 
should  lie  so  computed  as  to  allow  credit  for  any  charter  tax  which  has  lieen 
paid  for  during  the  life  of  the  corporation  in  cases  where  the  capital  stock 
i*  increased  so  as  to  require  the  payment -of  an  additional  charter  tax. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS— RESIDENT   AGENT    ACT 

April  28,  192S. 
Dear  Sir : 

Section  12  of  Chapter  11829.  Laws  of  Florida,  Acts  of  1927  (House  Bill 
No.  770),  provides  that  every  corporation  mentioned  in  Section  1  of,  the  Act 
shall  at  the  time  of  filing  its  certificate  with  the  Secretary  of  State  also  file  a 
certificate,  stating  the  names  and  post  office  addresses  of  each  of  the  officers 
And  directors* of  the  said  corporation  respectively. 
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I  construe  this  as  a  requirement  that  Dot  only  the  names  and  post  office 
addresses  of  the  officers  shall  be  given,  but  the  title  of  each  offlcer  shall  be 
shown.  In  ahort,  the  requirement  that  the  names  and  post  office  addresses 
of  each  of  the  officers  and  directors  shall  be  filed  means  that  the  name  and 
title  and  address  of  the  offlcer  shall  tie  stated.  If  this  were  not  true,  the  pur- 
pose of  the  Act — which  is  to  enable  service  to  be  perfected  upon  corporations — 
will  be  almost  entirely  defeated. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS,  FOREIGN— COMMON  CARRIERS— TAX 

July  30,  1828. 
Dear  Sir : 

I  have  your  request  for  my  opinion  as  to  whether  or  not  you  should  issue 
a  Florida  permit  to  the  St,  Louis,  San  Francisco  Railway  Company,  a  corpo- 
ration organized  under  the  laws  of  Missouri,  with  an  authorized  capital  stork 
of  $450,000,000,  and  which  is  engaged  in  operating  in  interstate  and  intrastate 
commerce  as  a  common  carrier  by  railway,  a  system  of  approximately  five 
thousand  miles  of  railroad  located  in  divers  states  of  the  Union,  of  which 
only  100  miles,  or  thereabouts,  lie  within  the  State  of  Florida,  said  permit 
to  be  issued  in  consideration  of  the  sum  of  $260,00  tax,  and  a  $5.00  flljng  fee, 
which  has  been  tendered  to  you  by  counsel  for  the  railway  company, 

I  am  of  the  opinion  that  the  Florida  statutes  fixing  an  unlimited  tax  on 
the  basis  of  the  authorized  capital  stock  of  foreign  corporations  seeking  to  do 
business  in  Florida  are  not  legally  enforceable  against  a  foreign  corporation 
which  is  engaged  in  the  business  of  a  common  carrier  by  railway,  the  capital 
ui  which  corporation  represents  both  its  interstate  and  intrastate  transporta- 
tion business. 

In  several  cases  the  United  States  Supreme  Court  has  laid  down  the  rule 
that  the  license  fee  of  a  given  percentage  of  the  entire  authorized  capital  of  a 
foreign  corporation  doing  both  a  local  and  interstate  business  In  several 
states,  although  declared  by  the  state  imposing  it  to  be  merely  a  charge  for 
the  privilege  of  conducting  a  local  business  therein,  is  essentially  and  for 
every  practical  purpose  a  tax  on  the  entire  business  of  the  corporation, 
including  that  which  is  Interstate,  and  on  its  entire  property,  including  that 
in  other  states,  because  the  capital  stock  of  the  corporation  represents  all  its 
I  csiness  of  every  class,  and  of  its  property  wherever  located,  and  when  tested 
must  be  tested  by  its  substance,  and  essential  and  practical  operation  rather 
than  Its  form.  See  International  Paper  Company  vs.  Massachusetts,  240  I*.  S. 
135 ;  Western  Union  Telegraph  Co.  vs.  Kansas,  216  U.  S.  1 ;  Looney  vs.  CraSne 
Co..  245  U.  S.  178. 

Cases  involving  a  permit  to  a  foreign  railroad  corporation  to  file  its 
charter  and  obtain  a  permit  to  do  a  local  business  in  this  State  are  readily 
distinguishable  from  the  class  of  cases  in  which  it  has  been  held  that  your 
office  should  collect  a  permit  tax  on  the  basis  of  their  entire  authorized  stock, 
and  it  is,  therefore,  my  advice  to  you  that  the  proposed  charter  filed  with  you 
by  the  Frisco  Railway  Company  be  received,  filed  and  accepted  in  considera- 
tion of  the  sum  of  $255.00  tendered  therewith. 

Section  4052,  Revised  General  Statutes,  formerly  provided  a  tax  baaed 
upon  the  authorized  capital  stock  of  a  foreign  corporation  which  limited  the 
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aggregate    amount    thereof    to    not    exceed    $250.      Subsequent    statutes    have 
(i mended  this  provision  and  removed  the  $250  limitation. 

The  Supreme  Court  of  the  United  States  has  held  that  the  state  may 
iui[K>se  a  tux  based  on  the  authorized  capital  stock  of  a  foregn  corporation 
even  when  engaged  in  interstate  commerce,  provided  there  is  a  reasonable 
limitation  in  amount. 

Therefore,  ft  appears  that  Section  4052,  Revised  General  Statutes  of 
Florida,  is  still  legally  applicable  to  those  classes  of  foreign  corporations 
which  are  engaged  principally  in  operating  in  interstate  commerce,  and  which 
may  do  some  local  business,  and  accordingly  I  advise  that  the  tax  which  has 
I  .pen  tendered  on  the  basis  fixed  by  Section  4052,  Revised  General  Statutes, 
be  accepted  In  this  instance,  as  I  am  convinced  tbe  attempt  to  collect  on  the 
entire  $450,000,000  authorized  capital  stock  of  the  Frisco  Railway  Company 
would  not  be  sustained  In  the  courts. 

Respectfully  submitted, 

FRED  II.  DAVIS,  Attorney  General. 

CORPORATIONS,  FOREIGN— AMENDMENT  TO  CHARTER. 

August  10,  1928. 
Dear  Sir: 

I  have  your  letter  of  August  10th,  In  which  you  advise  me  that  the 
Travelers  Insurance  Company  was  doing  business  in  Florida  prior  to  1907 
when  Chapter  5717,  Acts  of  1907.  approved  June  1st,  1907,  was  enacted,  and 
is  therefore  entitled  to  the  benefits  of  Section  0031,  Compiled  Statutes  of 
1927,  which  provides  that  any  foreign  corporation  transacting  business  in 
the  State  of  Florida  at  the  time  the  aforesaid  act  was  passed  shall  not  be 
affected  by  the  act  but  that  such  foreign  corporation  afterwards  increasing 
its  capital  stock  shall  comply  with  the  provisions  of  Section  6028,  Compiled 
Statutes  of  1927. 

Section  6028,  Compiled  Statutes  of  1927,  which  was  Section  3  of  Chapter 
"i717.  Acts  of  1907.  provides  that  if  the  charter  or  articles  of  incorporation  of 
any  foreign  corporation  shall  be  amended  after  a  permit  has  been  issued 
to  it,  such  corporation  shall,  within  thirty  (30)  days  thereafter  file  a  duly 
authenticated  copy  of  the  amendment  in  the  office  of  the  Secretary  of  State, 
who  shall  issue  to  the  corporation  a  certificate  of  the  filing  but  if  the  amend- 
ment is  one  increasing  the  capital  stock  he  shall  not  deliver  the  certificate 
until  he  shall  receive  from  the  corporation,  for  the  use  of  the  State,  a  sum 
equal  to  that  which  such  corporation  would  have  been  required  to  pay  if  it 
had  been  a  corporation  increasing  its  capital  stock  under  the  laws  of  Florida. 

I  have  carefully  studied  the  proposed  amendment  of  charter  submitted 
to  you  by  the  Travelers  Insurance  Company,  with  its  application  for  per- 
mission to  file  same  in  consideration  of  the  payment  of  a  fee  Of  $1,875  for 
so  doing. 

From  an  examination  of  the  charter,  it  appears  that  on  June  1st,  1907, 
when  Chapter  5717,  Acts  of  1907,  was  passed,  the  authorized  capital  stock 
of  said  Travelers  Insurance  Company  was  Ten  Million  DollarB. 

It  further  appears  that  by  virtue  of  an  amendment  approved  April  13, 
1921.  the  authorized  capital  stock  of  said  corporation  was  Twenty-five  Mil- 
I  ion   Dollars. 

In  the  case  of  State  px  rel.  American  Bakeries  Co..  v.  Crawford,  Seere- 
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tary  of  State,  decided  by  the  Supreme  Court  of  Florida  on  July  28,  1925,  106 
So,  44fl,  the  Supreme  Court  held  that  the  applicable  fee  which  should  be 
charged  foreign  corporations  for  filing  their  charters  are  those  fees  which 
are  applicable  to  domestic  corporations  on  the  date  the  foreign  charter  is 
proposed  to  be  filed. 

In  other  words,  the  Supreme  Court  said  that  the  language  of  the  statute 
was  to  the  effect  that  the  Secretary  of  State1  shall  not  delirer  to  a  foreign 
corporation  a  permit  until  he  shall  have  received  from  it  for  the  use  of 
the  State  a  sum  equal  to  that  which  the  said  corporation  would  have  been 
required  to  pay  as  a  charter  fee  If  It  had  been  incorporated  under  the  laws 
of  this  State  relative  to  the  charter  fee  that  Is  required  of  local  corpora- 
tions that  are  incorporated  at  the  time  the  permit  Is  delivered  to  the  foreign 
corporation. 

Inasmuch  as  the  Travelers  Insurance  Company  did  not  file  the  amend- 
ments to  Its  charter  within  30  days  after  the  capital  stock  was  increased. 
its  tight  to  do  business  In  the  State  of  Florida  stands  revoked  uutil  the 
provisions  of  the  law  are  complied  with.  See  Section  6028,  Complied  Statutes 
of  192T. 

It  is,  therefore,  necessary  for  the  Travelers  Insurance  Company  to  now 
comply  with  whatever  law  of  the  State  of  Florida  is  in  force  with  reference 
to  the  applicable  charter  tax  on  the  amendment,  which  appears  to  have 
been  made  on  April  13th,  1921.  increasing  the  authorized  capital  stock  of 
the  corporation  from  Ten  Million  to  Twenty-flve  Million  Dollars. 

I  am,  therefore,  of  the  opinion  that  under  the  construction  of  our  corpo- 
ration statute  as  made  by  the  Supreme  Court  of  this  State,  when  considered 
In  connection  with  the  amended  charter  proposed  to  be  filed,  that  you  should 
require  the  Travelers  Insurance  Company  to  pay  to  you  before  Issuing  o 
permit  to  do  business  In  this  State  under  Section  6028,  Compiled  Laws  of 
1927,  the  applicable  charter  tax  which  would  be  due  by  said  corporation  on 
Its  authorized  capital  stock  of  Twenty -five  Million  Dollars  less  whatever 
credit  may  be  due  to  it  for  Ten  Million  Dollars  of  authorized  capital  stock, 
which  was  the  authorized  capital  stock  of  the  corporation  on  June  1st,  1907, 
and  which  Is  not  subject  to  tax. 

I  hare  read  with  interest  the  comments  made  by  Mr.  William  Brosmith, 
vice-president  and  general  counsel  of  the  Travelers  Insurance  Company,  in 
which  he  contends  that  the  Florida  statute  is  likely  invalid  but  I  think  that 
his  position  on  this  point  is  overruled  by  the  recent  opinion  rendered  in  the 
case  of  Cudahy  Packing  Co..  v.  H Inkle,  iSecretary  of  State,  decided  January 
9.  1928.  reported  in  24  Fed.  2nd  Series  124,  where  the  Court  held  that  a  tux 
imposed  by  a  state  on  a  foreign  corporation  doing  business  therein,  whether 
as  a  filing  fee  or  an  annual  license  tax.  measured  by  the  authorized  capital 
►■tock,  doeB  not  render  it  Invalid  as  a  burden  on  interstate  commerce  ns  ap- 
plied to  a  corporation  doing  both  Interstate  and  intrastate  business  In  the 
state,  though  much  the  greater  part  of  it  Is  Interstate ;  nor  as  a  tax  upon 
property  beyond  the  jurisdiction  of  the  state  if  the  tax  Is  reasonable  in 
amount  and  bears  a  reasonable  relation  to  the  amount  of  Intrastate  busi- 
ness done. 

It  does  not  appear  to  me  that  under  the  rule  announced  in  this  case  the 
exaction  of  the  amount  of  the  fee  which  would  be  charged  under  the  rule 
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hereinbefore  Bet  out  would  be  unreasonable  when  considered  in  relation  to 
the  amount  of  business  done  by  the  Travelers  Insurance  Company  in  the 
State  of  Florida. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

NOMINATIONS— CERTIFICATE   OF. 

September  10,  1928. 
Dear  Sir: 

I  have  your  request  for  my  opinion  as  to  how  the  Secretary  of  State 
should  certify  nominations  under  Section  259,  Revised  General  Statutes  of 
Florida,  particularly  with  reference  to  whether  or  not  such  certifications 
can  be  made  by  one  certificate  which  will  embrace  the  names  of  all  nominees 
of  all  the  parties  who  have  filed  nominations  of  candidates  as  required  by  law. 

I  am  of  the  opinion  that  nnder  Section  258  the  names  of  all  nominees 
can  be  legally  embraced  in  one  certificate  and  for  your  information,  and  at 
your  request,  I  have  prepared  an  appropriate  form  for  that  purpose,  which  is 
submitted  herewith. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATIONS  HAVING  PAR  AND  NO  PAR  VALUE  STOCK; 

AFFIDAVITS. 

September  20,  1928. 
Dear  Sir: 

This  will  acknowledge  the  receipt  of  your  letter  of  the  17th  instant. 

Under  Section  4054,  Revised  General  Statutes  of  Florida,  as  amended 
by  Chapter  9123,  Acts  of  1923,  Laws  of  Florida,  it  is  provided  that  if  the 
corporation  be  one  with  shares  of  capital  stock  "of  no  par  value  only"  in 
that  event  the  affidavit  filed  by  Its  treasurer  must  show  that  not  less  than 
$1,000  of  capital  stock  has  been  paid  in  in  money. 

As  I  construe  this  statute,  the  provision  requiring  that  affidavit  show 
that  not  less  than  $1,000  be  paid  in  in  money  means  exactly  what  it  says  and 
that  is  that  the  $1,000  in  question  must  be  represented  by  money  paid  in  as 
distinguished  from  property  or  other  items  of  the  value  of  $1,000. 

You  will  notice,  however,  that  the  requirement  in  question  is  limited  to 
corporations  which  have  stock  of  no  par  value  "only." 

If  a  corporation  has  both  par  value  stock  and  stock  of  no  par  value, 
the  requirement  as  to  paying  In  $1,000  In  money  has  no  application  at  all. 
lu  such  case,  the  only  affidavit  that  is  required  to  be  filed  is  that  10  percent 
of  the  capital  stock  has  been  paid  in. 

The  question  then  arises  as  to  what  is  meant  by  10  percent  of  the  capi- 
tal stock  of  a  corporation  which  has  stock  having  both  a  par  value  and  a 
no  par  value.  In  my  mind,  this  means  10  percent  of  the  face  value  of  the 
capital  stock  having  a  par  value  plus  10  percent  of  whatever  value  the 
corporation  has  fixed  upon  the  shares  which  have  no  par  value. 

A  corporation  may  value  shares  having  no  par  value  at  whatever  it 
pleases.  For  the  purpose  of  computing  the  10  percent  of  such  class  of  capi- 
tal stock  a  corporation  should  place  a  value  upon  such  shares  of  no  par 
value  and  should  compute  the  required  10  percent,  upon  the  basis  of  the 
valuation  so  placed. 
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If  a  corporation  decides  that  the  value  of  the  no  par  value  stock  is  to 
be  nominal  only,  the  effect  of  such  a  ease  is  to  practically  eliminate  such 
do  par  value  stock  from  the  computation. 

If  there  are  7,500  shares  of  no  par  value  stock  provided  for,  10  percent 
of  such  no  par  value  stock  would  be  10  percent  of  the  authorized  number  of 
shares  or,  in  other  words,  T50  shares  of  no  par  value  stock.  Such  750  shares 
of  no  par  value  stock  would  have  to  be  subscribed  to  before  the  corporation 
would  be  authorized  to  begin  business  in  addition  to  the  10  percent  of  the 
stock  having  a  par  value  in  a  corporation  which  had  stock  of  both  a  par 
value  and  a  no  par  value  but  the  amount  which  would  hare  to  be  paid  In 
as  the  purchase  price  of  750  shares  of  no  par,  value  stock  would  be  a  matter 
which  would  rest  within  the  powers  of  the  corporation  to  determine  in  fixing 
the  value  of  such  stock  for  the  purpose  of  its  own  determination. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

CORPORATION*— REINCORPORATION    OF— CERTIFICATE. 

_       .„.  October  10,  1928. 

Bear  Mr : 

I  have  your  request  of  October  2nd,  for  my  opinion  as  to  whether  or  not 
the  signature  of  the  president  or  secretary,  affixed  to  a  certificate  of  re- 
incorporation, as  provided  in  Section  64  of  Chapter  10096,  should  be  acknowl- 
edged before  some  officer  authorized  to  take  acknowledgments. 

The  context  of  the  law  in  question  clearly  establishes  the  proposition 
that  a  reincorporation  is  nothing  more  nor  less  than  a  granting  of  a  corpo- 
rate charter  under  the  new  act  in  exchange  for  one  surrendered  that  has 
been  granted  under  the  old  act. 

Acknowledgment  Is  expressly  required  for  all  original  papers  filed  under 
Chapter  10096,  and  while  the  statute  does  not  expressly  so  provide  In  haec 
verba  that  a  certificate  of  reincorporation  shall  be  acknowledged  before  some 
officer  authorized  to  take  acknowledgments,  I  think  it  is  clearly  implied  from 
the  context  of  the  act  that  a  certificate  of  reincorporation  should  be  authen- 
ticated in  the  same  manner  as  an  original  certificate  of  incorporation,  i.e., 
the  signatures  of  the  president  and  secretary  affixed  to  a  certificate  of  re- 
Incorporation  as  provided  in  Section  ©4  of  Chapter  10096  should  be  properly 
acknowledged  before  some  officer  authorized  to  take  acknowledgments. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATION    LAW— CORPORATION    MUST    FILE    AMENDED    CER- 
TIFICATE NAMING  NEW  AGENT. 
Dear  Sir:  October  16,  1928, 

I  have  your  letter  of  the  10th  instant. 

It  is  my  opinion  that  under  the  provisions  of  Chapter  11829,  Acta  of 
1927,  otherwise  known  as  House  Bill  No.  776.  a  resident  agent  who  has  been 
appointed  under  the  provisions  of  said  act  cannot,  after  acceptance  of  the 
appointment,  file  a  certificate  of  resignation. 

The  only  way  he  can  escape  his  responsibility  is  to  have  the  corpora- 
tion file  an  amended  certificate  naming  a  new  agent  and  place  of  business 
for  service  to  thereafter  stand  in  lieu  of  the  agent  specified  In  the  certificate 
on   file. 
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To  hold  otherwise  would  mean  that  the  1927  act  is  of  no  value  for  the 
purpose  for  which  it  was  passed. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATION  LAW — CERTIFICATE  OF  INCORPORATION- 
REQUIREMENTS. 
Dear  Sir:  October  25.  1928. 

In  compliance  with  your  request  of  October  19th,  for  my  opinion  con- 
cerning the  validity  of  certain  provisions  found  in  the  proposed  certificate 
of  incorporation  of  Indian  River  High  Shores  Company,  I  beg  to  advise  that 
I  am  of  the  opinion  that  Article  3  of  the  proposed  charter  should  be  so  re- 
vised as  to  clearly  state  in  the  charter  the  information  required  by  para- 
graph 3  of  Section  6529,  Compiled  Laws  of  1927,  which  provides  that  the 
certificate  of  incorporation  should  show,  first,  maximum  number  of  shares 
with  nominal  or  par  value ;  second,  maximum  number  of  shares  without  nomi- 
nal or  par  value ;  third,  classes  of  stock ;  fourth,  distinguishing  characteristics 
of  each  class,  if  any,  and  to  which  the  same  are  divided,  and  fifth,  the  nomi- 
nal or  par  value  of  shares  of  stock  other  than  shares  which  it  is  stated  are 
to  have  no  nominal  or  par  value.  In  other  words,  the  certificate  of  Incorpo- 
ration should  fully  describe  the  shares  of  stock  which  are  to  be  issued,  and 
while  certain  flexible  provisions  may  be  incorporated  allowing  stock  to  be  Is- 
sued in  the  alternative  this  does  not  authorize  the  setting  up  of  vague  and 
indefinite  provisions  for  issuance  of  stock  by  a  delegation  of  powers  to  the 
board  of  directors*  which  would,  iii  effect,  be  a  delegation  of  power  to  the 
board  of  directors  to  change  the  fundamental  basis  upon  which  stock  in  the 
corporation  is  to  be  issued. 

Tours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

CORPORATION  FOR  PROFIT— DATE  WHEN  DISSOLUTION 

EFFECTIVE, 
Dear  Sir:  December  6,  1928. 

Your  inquiry  of  December  4th  is  answered  by  the  following  quotation 
from  Section  44,  Chapter  10096,  Acts  1925.  Laws  Florida,  relating  to  dis- 
solution of  corporations  for  profit. 

Upon  the  filing  in  the  office  of  the  Secretary  of  State  of  on  af- 
fidavit of  the  manager  or  publisher  of  the  said  newspaper  that  said 
certificate  (of  dissolution)  has  been  published  once  in  said  news- 
paper the  corporation  shall  be  dissolved. 

It  wilt  be  seen  from  the  foregoing  quotation  that  a  corporation  is  not 
dissolved  until  the  Secretary  of  State  has  ascertained  by  examining  the  proof 
of  publication  that  notice  of  dissolution  has  been  properly  published  but  only 
becomes  dissolved  when  such  proof  is  filed  with  and  accepted  by  the  Secre- 
tary of  State  as  being  a  sufficient  compliance  with  the  statute. 

I  am.  therefore,  of  the  opinion  that  the  date  which  should  be  inserted 
in  the  form  of  certificate  prepared,  showing  the  dissolution  of  corporations 
for  profit  under  Section  44,  Chapter  10096.  should  be  the  date  on  which  the 
Secretary  of  State  receives  and  files  affidavit  of  publication. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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COMPTROLLER. 

SPECIAL  ROAD  AND  BRIDGE    DISTRICT— IF    AUTHORIZE!!    UNDER 

LAW  TO  SIGN  CERTAIN  AGREEMENT. 

March  7,   1927. 
Dear  Sir: 

Your  favor  of  the  7th  inst,  has  been  received. 
I  note  the  following  facts: 

1st.  That  the  Atlantic  Gulf  Special  Road  and  Bridge  District  was  cre- 
ated by  Chapter  11127,  Laws  of  Florida,  Acts  of  1925. 

2nd.  That  under  the  provisions  of  this  act  the  district  proceeded  to  is- 
sue   I.I  UK  Is. 

3rd.  That  the  funds  arising  from  the  sale  of  the  bonds  were  deposited 
in  two  bunks  with  the  understanding  that  each  bank  would  give  $126,000 
depository  bond. 

-(Hi.  That  one  of  these  I  tanks  gave  the  required  bond  and  the  Farmers 
Bank  &  Trust  Company  of  Tero  Beach,  Florida,  in  which  a  portion  of  this 
Ixmd  money  was  deposited,  failed  to  give  tie  depository  bond  and  after- 
wards  closed  Its  doors. 

5th.  That  this  Farmers  Bunk  &  Trust  Company  Is  now  desirous  of  re- 
opening and  that  as  a  condition  precedent  to  Its  reopening  it  has  to  have 
an  agreement  by  each  and  every  depositor  whereby  55  percent  of  the  deposits 
are  frozen  covering  a  period  of  two  and  one-half  years  and  45  percent  of 
the  deposits  are  practically  written  off  or  the  payment  thereof  depended 
upon  whether  or  not  the  amount  could  be  collected  out  of  the  assets  of 
the  bank. 

The  question  you  ask  me  is  as  to  whether  or  not  the  trustees  of  the  Atlan- 
tic Gulf  Special  Road  and  Bridge  District  would  be  authorised  under  the 
law  to  sign  such  an  agreement  and  thus  freeze  55  percent  of  the  funds  of 
the  district  in  said  bank  and  practically  write  off  45  percent. 

Upon  examination  of  the  law  creating  this  special  road  and  bridge  dis- 
trict we  find  the  following  provision : 
Section   22   of   this   act   provides : 

The  said  board  of  bond  trustees  shall  choose  ©ue  of  Its  members 
as  chairman  and  one  of  its  memi>ers  as  secretary  and  one  of  its  mem- 
bers as  treasurer,  or  at  Its  pleasure  may  provide  that  the  offices  of  sec- 
retary and  treasurer  shali  be  held  by  the  same  person  and  the  person 
so  chosen  shall  serve  lu  the  respective  offices  until  the  next  elec- 
tion for  members  of  said  board. 

1'ou  will  note  by  this  provision  that  a  treasurer  was  provided  for  (bis 
district.     In  Section  10  of  this  act  there  is  this  provision : 

•  *  *  and'  the  treasurer  of  said  district  shall  receive  ami 
hold  the  proceeds  of  the  sale  of  said  bonds,  as  well  as  the  sinking 
fund  for  the  payment  of  the  interest  and  principal  thereof.  The 
bond  of  tbe  treasurer  of  said  district,  however,  shall  at  all  times 
be  of  sufficient  amount  to  cover  and  protect  alt  of  said  funds  and 
all  other  funds  of  said  d [strict  in  his  custody  or  control. 
Section  16  of  this  act  makes  the  further  provision: 

The  board  may  select  a  depository  or  depositories  in  which  the 
funds  of  said  board  shall  be  deposited  by  the  treasurer,  but  such 

S— A.  G. 
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deposit  dry  shall  be  a  bank  or  trust  company  organized  and  subject 
to  the  super  vision  mirier  the  laws  of  the  Tufted  States  or  of  the  State 
of  Florida;  and  such  funds  shall  he  held  by  such  depository  upon 
such  terms  and  conditions  as  the  board  may  deem  just  and  rea- 
sonable and  upon  such  terms  as  to  security  as  the  hoard  and  treas- 
urer of  the  district  may  deem  proper. 

We  have  not  been  advised  as  to  the  bond  of  the  treasurer  of  the  district 
or  ns  to  whether  or  not  he  gave  any  bond  at  all.  If  the  treasurer  gave  the 
bond  as  required  by  the  act  then  the  district  is  fully  protected  for  the  money 
placed  in  this  bank.  In  your  letter  you  advised  that  a  bond  to  secure  the 
deposit  in  this  bank  was  required  and  demanded  but  that  such  bond  was 
never  given  and  that  the  bank  chtsed  with  the  money  on  deposit  and  with- 
out security.  It  is  my  opinion  that  neither  the  board  of  bond  trustees  of 
this  district  nor  the  treasurer  of  the  district  could  bind  the  district  by  an 
agreement  to  freeze  or  compromise  this  deposit.  Unless  such  an  act  was 
authorized  by  a  decree  of  a  court  I  am  inclined  to  think  if  would  he  null 
and  void.     There  is  nothing  in  the  act  giving  such  authority. 

We  appreciate  the  fact  that  it  might  be  decidedly  to  the  interests  of  the 
district  and  to  the  interests  of  the  community  to  have  thin  agreement  for  the 
reopening  of  the  bank  given  hut  with  atl  this,  I  am  unable  to  And  authority 
for  such  an  act.  If  such  a  contract  were  made  it  would  not  relieve  the 
trustees  of  the  district  nor  the  treasurer  of  the  district  from  any  liability 
that  might  exist  against  them  under  the  law. 

Yon  mention  in  your  letter  that  the  assets  of  the  bank  might  be  im- 
pressed with  a  trust  in  favor  of  the  district  to  the  amount  of  deposits  of  the 
district  held  by  such  bank.  This  deposit  was  a  public  fund  and  the  law  pre- 
scribes how  it  should  he  held  and  administered.  The  bank  was  on  notice 
that  it  should  hare  given  a  lioud  if  required  by  the  trustees  of  the  district 
and  that  until  such  bond  was  given  it  had  no  legal  title  to  the  money  and 
was  not  authorized  to  commingle  it  with  the  general  assets  of  the  bank.  As 
to  whether  or  not  the  assets  of  the  bank  are  impressed  with  this  trust  is 
a  legal  question  that  will  have  to  be  adjudicated  by  the  courts. 

I  am  quite  satisfied  that  it  is  not  entirely  proper  for  me  to  undertake 
to  render  an  opinion  or  advise  any  course  of  action  in  this  matter.  Any 
opinion  rendered  by  me  is  gratuitous  and  without  binding  effect  and  would 
not  authorize  or  warrant  anyone  to  act  on  that  opinion. 

Yery  truly  yours, 

J.  B,  JOHNSON,  Attorney  General. 

MOTOR  VEHICLES— TRICKS—ISE  BY  PRIVATE  CORPORATIONS. 

March  24,  1927. 

Dear  Sir : 

I  am  in  receipt  of  your  favor  of  the  2Srd  Inst.,  asking  my  opinion  with 
reference  to  motor  trucks  employed  by  the  National  Biscuit  Company,  as  to 
whether  or  not  they  should  be  classed  as  trucks  "For  Hire." 

It  is  my  opinion  that  these  trucks  should  not  be  classed  as  "For  Hire," 
I  do  not  think  the  law  contemplated  that  they  should  be  as  they  are  pur- 
chased for  a  special  and  specific  purpose  and  are  not  used  "for  hire"  under 
the  common  acceptation  of  the  term. 

Very  truly  yours. 

J.  B.  JOHNSON,  Attorney  General. 
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TAX  COLLECTORS— < 'OM MISSION'S. 

April  K.  1927. 
Dear  Sir : 

I  am  in  receipt  of  your  favor  of  the  7th  lust.,  with  enclosure  of  letter 
from  Hon.  E.  W.  Hayes,  tax  collector,  Bradford  county,  request  Inn  my  opiu- 
ion  as  to  whether  or  not  he  is  entitled  to  2  percent  on  the  collection  of  taxes 
to  pay  the  interest  and  raise  the  sinking  fund  on  county  bonds  uud  ax  to 
whether  or  not  he  is  entitled  to  commissions  on  such  collections  at  the  rate 
of  2  percent  instead  of  1%  percent  allowed  by  law  for  collection  special  taxes. 

You  will  appreciate  the  fact  that  the  statute  is  not  at  all  clear  on  this 
question.  In  counties  having  a  valuation  of  less  than  five  million  the  tax 
collector  receives  2  percent  on  the  balance  of  collections  for  collecting  coun- 
ty taxes  and  1%  percent  for  collecting  sj>eclal  taxes.  I  am  of  the  opinion 
that  the  courts  would  construe  taxes  to  provide  the  Interest  and  sinking  fund 
for  county  bonds  are  special  taxes  and  would  come  under  the  1V4  percent 
classification. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

COURT  REPORTER— MAY  BE  EMPLOYED  BY  LEGISLATIVE 

-,  April  15.  1U27. 

I  tear  Sir: 

I  am  in  receipt  of  your  favor  of  the  13th  InBt.,  as  follows: 

Under  Section  4  of  Chapter  Sftfiti.  Acts  of  1921,  a  salary  of 
$1200.00  per  annum  is  provided  for  court  re|K>rters  of  this  state.  It 
seems  that  this  salary  is  paid  In  lieu  of  per  diems  in  criminal  cases 
tried  In  the  circuit  courts. 

As  there  are  one  or  two  instances  where  court  reporters  have  lieen 
employed  as  clerks  In  the  House  of  Representatives  In  some  capacity, 
I  am  confronted  with  the  question  as  to  whether  or  uot  the  rule  of 
pnblic  policy  will  prevent  the  paying  of  salaries  or  compensation  from 
the  two  sources,  as  both,  of  course,  will  be  paid  by  the  State, 
While  It  Is  true  that  circuit  court  reporters  draw  a  monthly  salary  of 
8100,  still  this  is  not  a  position  that  demands  all  of  thefr  time.    They  would 
be  authorized  to  take  other  employment  while  uot  actively  engaged  in  the 
work  of  the  courts.     On  the  other  hand,  they  should  at  al!  times  hold  them- 
selves in  readiness  to  meet  the  demand  of  court  work. 

I  If  ml  nothing  in  the  Constitution  or  in  the  statutes  that  prohibits  one 
from  drawing  compensation  for  more  than  one  line  of  service  or  employment. 
Of  course,  where  one's  employment  and  compensation  are  provided  for  they 
nre  supposed  to  devote  their  entire  time  to  the  duties  of  the  employment 
during  working  hours. 

Section  IS,  Article  XVI  of  the  Constitution,  provides  : 

No  person  shall  hold,  or  perform  the  functions  of,  more  than  one 
office  under  the  government  of  this  State  at  the  same  time. 
I  cannot  construe  that  as  applying  to  clerical  positions  and  employment 
that  cannot  be  classed  as  an  office,  I'nder  the  law  as  it  exists  it  Is  my  opin- 
ion that  a  court  re|>orter  could  take  employment  with  the  Legislature  pro- 
vided it  does  not  require  him  to  neglect  the  duties  of  his  employment.  If  he 
in  any  manner  neglects  his  duties  he  would  be  subject  to  removal  by  the 
Governor.  Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 
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GASOLINE  TAX 

April  22.  1927. 
hear  Sir: 

I  am  in  receipt  of  your  favor  of  the  21st  Inst.,  as  follows: 

I  am  transmitting  herewith  a  letter  from  the  Gulf  Refining  Com- 
pany, Metropolitan  Building.  Atlanta,  Ga.,  and  also  a  letter  from  the 
Sinclair  Refining  Company,  123  Walton  Street,  Atlanta,  Ga„  and 
would  be  pleased  to  hare  your  opinion,  first,  as  to  whether  or  not  a 
tank  car  of  gasoline  held  in  Jacksonville  and  which  has  lost  its  inter- 
state  status  can  be  shipped  as  and  in  the  manner  stated  in  the  letter 
of  the  Gulf  Refining  Company  from  Jacksonville,  without  the  whole- 
sale dealer  that  shipped  the  car  paying  the  four  cents  per  gallon 
gasoline  tax,  and  second,  as  to  whether  or  not  gasoline  can  be  sold 
in  the  State  of  Florida  to  any  government  agency  without  subjecting 
the  wholesale  dealer  to  the  payment  of  the  tax  of  four  cents  per 
gallon. 

I  am  i  (resenting  the  latter  question  for  the  reason  that  the  writer 
oi  the  letter  asked  that  it  lie  submitted  to  you,  and  in  the  case  of 

the  Gulf  Refining  Company,  that  company  took  exception  to  the  posi- 
tion taken  by  this  office,  that  the  gasoline  was  sold  in  Florida. 

I  note  the  letter  addressed  to  you  by  Mr.  Frank  G.  Driscoll.  attorney  for 
the  Sinclair  Refining  Company,  and  also  letter  of  Mr,  G.  R.  TVHby,  assistant 
district  sales  manager  of  the  Gulf  Refining  Company.  Atlanta,  Ga. 

You  request  my  opinion  : 

First— As  to  whether  or  not  a  tank  car  of  gasoline  held  in  Jacksonville 
and  which  has  lost  Its  interstate  status  can  be  shipped  as  and  in  the  manner 
stated  in  the  letter  of  the  Gulf  Refining  Company  from  Jacksonville  without 
the  wholesale  dealer  who  bad  shipped  the  car  paying  the  four  cents  tax. 

Section  1  of  Chapter  10025,  Acts  of  192.1,  provides : 

Every  dealer  in  gasoline  or  other  like  products  of  petroleum. 
under  whatever  name  designated,  In  this  State,  shall  nay  a  license  tax 
of  $fl.oo  to  the  State  and  in  addition  thereto  four  cents  per  gallon  for 
every  gallon  of  gasoline  or  other  like  products  of  petroleum  sold  by 
him  and  upon  which  the  tax  herein  provided  has  not  been  paid,  or  the 
payment  whereof  has  been  assumed  by  a  person  preceding  him  in  the 
handling  of  said  block  of  products. 

If  the  tank  enr  of  gasoline  was  not  owned  by  a  dealer- in  this  State  and 
was  not  broken  out  of  the  car  in  transit  and  was  only  transported  through 
this  State  in  interstate  commerce,  then  it  would  not  be  subject  to  the  four- 
cent  tax.  Only  dealers  in  this  State  are  required  to  pay  the  four-cent  tax  on 
all  gas  actually  sold  in  this  State.  Any  gasoline  in  this  State  that  has  lost 
its  interstate  character  and  which  would  be  subject  to  the  tax  if  sold  to  a 
purchaser  outside  of  the  State,  the  sale  baring  taken  place  In  Florida,  would 
be  subject  to  the  four-cent  tax.  Tt  would  have  to  be  clear  though  that  the 
product  so  sold  was  not  in  transit  in  Interstate  commerce  and  that  It  had 
lost  the  protection  given  to  interstate  commerce  by  the  Federal  laws.   % 

If  the  facts  set  up  in  Mr.  Wilby's  letter  are  correct,  then  the  tank  of  gas- 
oline would  not  be  subject  to  the  four-cent  tax. 

Answering  your  second  question  "as  to  whether  or  not  gasoline  can  he 
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sold  in  the  State  of  Florida  to  any  government  agency  without  subjecting  the 
wholesale  dealer  to  the  payment  of  the  tax  of  four  cents  per  gallon" : 

There  Is  absolutely  no  exemption  in  favor  of  anyone  from  the  payment 
cf  this  tax  on  gas  sold  in  the  State  of  Florida.  Purchasers  of  gas  c-ould  order 
their  gas  from  dealers  beyond  the  limits  of  the  State  and  would  not  be  re- 
quired to  pay  the  t&x  unless  the  gas  were  resold  in  the  State,  Neither  the 
Federal  Government,  its  agencies,  the  State  Government,  nor  any  county  or 
municipality  is  exempt  from  the  payment  of  this  tax.  if  the  gas  is  purchased 
by  them  in  the  State  of  Florida. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

TAX  COLLECTOR— LIABILITY  FOR  NEGLIGENCE  IX  DEPOSITING 
CHECKS  FOR  TAXES 

May  10,  1927. 
Dear  Bin 

I  am  in  receipt  of  your  favor  of  the  14th.  Inst.,  as  follows : 

A  tax  collector  received  checks  in  payment  of  taxes  and  deposited 
same  in  due  course  through  the  regular  banking  channels  for  collec- 
tion. He  never  received  final  return  credit  for  the  checks,  as  the  bank 
on  which  drawn  closed  before  the  draft  sent  in  payment  was  cleared. 
The  Individual  checks  having  been  received  by  the  closed  bank  prior 
to  its  closing  were  charged  to  the  individual  accounts  of  the  drawers. 
However,  the  tax  collector  did  not  receive  final  return  on  the  same. 
The  tax  collector  has  requested  me  to  give  him  n  ruling  on  the  matter 
which  would  help  him  in  convincing  the  parties  drawing  the  check 
that  they  had  not  paid  their  taxes.  The  tax  collector  I  Hiving  probably 
issued  receipts  at  the  time  he  received  the  checks  was  in  the  position 
of  having  to  cancel  the  receipts.  I  am  inclined  to  write  him  that  he  is 
correct  in  taking  the  position  that  he  never  received  final  payment 
on  the  checks  tendered  in  payment  of  taxes,  and  that  he  will  have 
a  right  to  cancel  the  receipts  he  issued.  Section  4728  of  the  Revised 
General  Statutes,  I  believe,  enunciates  the  principle  which  would  gov- 
ern in  the  case  of  a  tax  collector  as  well  as  the  case  of  a  collecting 
bank. 

Will  you  kindly  advise  me  if  I  am  correct  in  this? 
Where  the  tax  collector  takes  a  check  in  payment  for  taxes  and  deposits 
same  for  collection  with  all  reasonable  dispatch  and  the  bank  on  which  this 
check  is  drawn  closes  before  the  check  is  presented  for  payment,  the  maker 
of  the  check  is  still  liable  for  the  amount  of  his  taxes. 

The  law  contemplates  that  tax  receipt  shall  only  be  Issued  to  those  who 
have  paid  the  amount  of  the  taxes. 

It  Is  my  opinion  that  the  tax  collector,  if  he  had  used  all  reasonable  dis- 
patch in  passing  the  check  for  collection,  would  have  the  right  to  cancel  out 
this  tax  receipt  and  advertise  the  lands  for  sale  unless  the  amount  of  the 
check  is  made  good.  If  the  tax  collector,  or  the  collecting  bank,  was  negli- 
gent and  held  this  check  out  an  unreasonable  length  of  time  and  by  reason 
thereof  the  paying  bank  was  closed  and  the  check  not  paid,  then  the  loss 
would  be  on  the  tax  collector,  this,  provided  that  the  check  would  have  been 
[•aid  if  it  had  been  handled  with  all  reasonable  dispatch. 
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The  law  on  this  question  is  that  where  the  payee  holds  the  check  out  an 
unreasonable  length  of  time  and  for  this  reason  the  check  is  not  paid  hut 
would  have  beeu  paid  if  handled  with  dispatch,  the  payee  stands  the  loss. 
Otherwise  the  maker  of  the  check  is  still  liahle  for  the  amount  of  same. 

Very  truly  yours, 

J.  B.  JOHNSON.  Attorney  General. 

BUILDING  AND  LOAN  ASSOCIATIONS— 1927  AMENDMENT  NOT 

RETROACTIVE 

June  9.  1927. 
Ihur  Sii". 

Your  communication  of  June  3rd.  addressed  to  Hon.  J.  B.  Johnson,  At- 
torney General,  relative  to  the  effect  of  the  recent  statute  governing  building 
and  loan  associations,  will  be  answered  hy  me  as  his  successor. 

It  is  my  opinion  that  the  effect  of  the  1927  amendment  to  the  build  ins; 
and  loan  association  law  is  to  operate  prospectively  only  and  not  retroactively  ; 
and  that  the  prohibition  of  Section  lft  of  Chapter  10028,  Acts  of  1925,  as 
amended  by  Section  12  of  the  Act  of  1927  does  not  extend  to  transactions 
relative  to  premiums  on  stock  issued,  which  transactions  had  their  inception 
before  the  1927  law  was  approved  hy  the  Governor. 

I  am,  therefore,  of  the  opinion  that  the  Tropical  Building  and  Loan  Asso- 
ciation, which  was  incorporated  under  the  old  law.  can  be  legally  allowed  to 
proceed  under  any  contract  had  with  fts  sales  agent  relative  to  sales  of 
sliures  of  stock  at  a  charge  of  $5.00  a  premium  thereon  if  such  contract  bad 
its  inception  prior  to  the  passage  and  approval  of  the  1927  law  even  though 
the  former  ratification  thereof  In  writing  was  not  executed  until  alter  the 
new  law  took  effect. 

As  to  all  transactions  had,  the  inception  of  which  was  alter  May  7,  1827, 
the  date  the  new  law  was  approved.  I  am  of  the  opinion  that  the  limitation  of 
Section  12  of  the  new  law  relative  to  claims  on  stock  will  have  to  be  applied.  ■ 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

MOTOR  VEHICLES— Tit I'CKS  "FOR   HIRE" 

June  11,  1927. 
hear  Sir: 

I  t>eg  to  acknowledge  the  receipt  of  your  letter  of  June  loth,  requesting 
my  opinion  as  to  whether  certain  track  owners  are  liable  for  a  "For  Hire" 
license  tax  on  motor  vehicles  in  this  State  where  such  trucks  are  operated  hy 
owners  who  have  entered  into  a  written  agreement  with  the  road  contractor 
whereby  in  addition  to  the  hauling  of  commodities,  the  truck  owner  agrees  to 
spread  the  commodities  over  a  road  surface  to  a  certain  depth  and  receives 
pay  for  the  hauling  as  well  as  tue  spreading  at  so  much  per  square  yard.  etc. 

In  reply,  I  heg  to  advise  that  under  Section  1006,  Revised  General  Stat- 
utes, as  amended  by  Chapter  10187.  Acts  of  1925,  any  motor  vehicle  used  for 
transporting  commodities  or  materials  for  compensation  or  which  is  let  or 
rented  to  another  for  a  consideration,  in  liahle  to.  and  should  be  required  to. 
have  a  "For  Hire"  license  tag  issued  under  the  iaws  of  this  State  and  that 
such  requirement  is  not  dispensed  with  or  affected  by  any  agreement  which 
may  he  made  by  the  owner  or  operator  of  a  motor  vehicle  to  perforin  other 
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services  in  addition  to  the  hauling  fur  a  gross  consideration,  which  embraces 
eomjiensation  for  the  hauling 

In  snort.  If  any  part  of  the  compensation  received  1>,v  the  owner  of  the 
motor  vehicle  is  received  for  hauling  commodities  or  materials  the  motor 
vehicle  in  question  is  Whip  operated  us  a  "For  Hire"  motor  vehicle  and  should 
l>e  licensed  accordingly. 

The  fact  that  the  compensation  might  he  arranged  for  by  written  coo- 
tract  In  such  manner  that  other  ser rices  and  hauling  is  paid  for  at  a  stip- 
ulated or  on  a  stipulated  bards  doe*  not  alter  or  change  the  fact  thut  if  any 
part  of  lite  consideration  or  comjiensatiun  received  is  for  the  haul  of  a  com- 
modity, the  vehicle  should  be  considered  as  a  "For  Hire"  motor  vehicle. 

I  am  also  of  the  opinion  that  It  Is  even  the  power  of  the  Comptroller 
under  the  last  proviso  of  Section  mil  of  the  Revised  General  Statutes  of 
Florida,  as  amended  by  Chapter  10182.  Acts  of  Hi-.",  to  consider  the  facts  of 
each  case  and  to  determine  the  proper  classification  of  any  vehicle  required 
to  lie  registered  under  the  motor  vehicle  law  and  that  whenever  the  Comp- 
troller. In  the  exercise  of  this  power,  find*  that  a  device  is  being  resorted  to 
In  an  attempt  to  evade  the  requirement  of  the  law  relating  to  "For  Hire" 
licenses,  the  Comptroller  has  a  right  to  look  at  the  substance  of  tbe  transac- 
tion and  from  that  substance  to  determine  the  proper  classification  of  any 
vehicle  required  to  lie  registered. 

Therefore,  in  any  case  where  the  Comptroller  finds  It  a  fact  that  a 
motor  vehicle  is  being  used  for  transporting  commodities  or  materials  for 
finpensatlon  although  under  a  verbal  or  written  contract  wbich  disguises  or 
attempts  to  disguise  tbe  true  nature  of  tbe  actual  transaction  being  engaged 
in,  the  Comptroller  has  power  under  the  last  proviso  of  Section  1011  of  the 
Revised  General  Statutes  to  require  the  registration  of  such  motor  vehicle 
under  the  "For  Hire"  classification  of  the  law  notwithstanding  any  mere 
rormal  written  or  verbal  contract  which  may  have  been  entered  into  between 
the  parties  governing  the  use  of  such  motor  vehicle  In  the  performance  of 
other  services  in  connection  therewith. 

Trusting  that  this  answers  your  inquiry.  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

GASOLINE  TAX— WHAT   ("ONSTITTTES   DEALER. 

July  7,  1927. 
Dear  S*r : 

l  am  (u  receipt  of  your  letter  of  July  Oth.  *  •  *  relative  to  the  sub- 
terfuge of  the  *  ♦  •  romps ny  with  the  City  of  Miami  to  avoid  the 
payment  of  the  State  Rond  Tax  of  five  cents  per  gallon  on  gasoline. 

In  my  previous  letter  to  Mr.  Pledger,  as  supervising  inspector  In  the 
Department  of  the  Commissioner  of  Agriculture,  I  was  not  called  upon 
to  render  any  opinion  concerning  tbe  liability  upon  this  imported  gasoline 
for  the  tax  imposed  for  State  road  purposes,  as  the  only  inquiry  submitted 
to  me  by  Mr.  Pledger  was  whether  or  not  this  company  should  tie  required 
to  pay  the  Inspection  tax  on  this  gasoline. 

Section  .1  of  Senate  Rill  No.  92,  passed  by  the  Legislature  of  1927,  pro- 
vides that  every  dealer  In  gasoline,  or  other  like  product  of  petroleum,  under 
whatever  name  designated,  in  this  State  shall  pay  a  license  tax  of  $5.00  to 
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the  State  and  also  four  cents  i«?r  gallon  in  addition  thereto  for  every  gallon 
of  gasoline,  or  other  like  product  of  petroleum,  sold  by  him,  and  upon  which 
the  tax  therein  provided  had  not  been  paid,  or  the  payment  thereof  had  not 
treen  assumed  by  persons  preceding  him  in  the  handling  of  such  lot  of  prod- 
uct ss. 

The  term  dealer,  as  used  in  Section  1  of  said  law,  In  my  opinion,  em- 
braces  and  comprehends  a  transaction  such  as  that  described  as  existing 
lie t ween  the  *  •  •  Oil  Company  and  the  City  of  Miami.  I  am  also  of 
the  opinion  that  t be  *  *  *  Oil  Company  in  selling  to  the  City  of  Miami 
gasoline  which  is  i-eeeived  in  this  State,  atid  then  held  in  storage  and  dis- 
tributed from  time  to  time  as  needed,  as  described  in  the  letter  from  *  *  * 
to  Hon.  Nathan  Mayo,  dated  June  21,  1927,  Is  a  dealer  in  gasoline,  and  as 
such  Is  liable  for  the  tax  imposed  by  said  Senate  Bill  Xo.  B2,  which  was 
approved  by  the  Governor  on  May  21,  1927,  and  that  yon  as  Comptroller 
sin  mid  demand  from  said  company  the  payment  of  said  tax.-  and  in  the  event 
the  tax  is  not  paid  that  you  take  appropriate  proceedings  under  the  law  to 
enforce  the  collection  of  the  same. 

I  assume  that  the  defense  of  this  company  will  be  that  the  gasoline  Is 
imported  on  an  interstate  movement,  and,  therefore,  is  not  subject  to  the  tax 
under  the  provisions  of  Section  9  of  the  act  in  question  which  will  make  such 
tax  not  applicable  to  products  which,  at  the  time  of  sale,  had  not  been 
divested  of  their  interstate  character. 

In  the  event  the  oil  company  resists  payment  of  the  tax,  it  may  be  nec- 
essary to  indulge  In  litigation  with  it  to  establish  the  true  facts  of  the  case, 
and  to  ascertain  whether  or  not  as  a  matter  of  law  the  arrangement  thus 
provided  for  between  the  City  of  Miami  and  the  oil  company  is  a  subterfuge 
to  evade  the  law  levying  the  tax  on  said  products.  However,  it  is  apparent 
that  the  •  •  *  Oil  Company  is  a  prima  facie  dealer  of  gasoline  in  the 
State  of  Florida  in  connection  with  this  transaction,  and  the  burden  of 
proving  an  exemption  of  the  tax  is  upon  it,  and,  until  such  burden  is  met  and 
disposed  of  by  a  court  of  competent  jurisdiction  in  this  State.  I  would  advise 
you  to  insist  upon  the  collection  of  the  tax  upon  the  gasoline  in  question, 
and  if  not  paid  to  resort  to  whatever  legal  or  other  summary  proceedings 
to  enforce  the  collection  as  may  be  deemed  necessary. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

GASOLINE  TAX— DISBURSEMENT. 

July  20,  1827. 

Dear  Sir : 

Section  4  of  Chapter  12037,  Acts  of  1927,  provides : 

All  moneys  derived  from  the  license  tax  imposed  by  this  act 
shall  be  subject  to  the  payment  by  the  Comptroller  of  the  expenses 
incident  to  the  administration  of  this  act,  including  postage,  clerical 
aid  and  costs  and  expenses  Incident  to  litigation,  and  shall  be  held 
in  the  treasury  in  a  special  fund  to  be  credited  to  the  account  of 
the  Comptroller  who  shall  draw  his  warrant  upon  the  treasury 
against  said  fund  from  time  to  time  for  the  payment  of  all  such 
expenses  as  may  be  incurred  by  him  incident  to  the  administration 
of  this  act,  etc. 
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The  effect  of  this  provision  Is  to  make  a  stand  lug  and  continuing  ap- 
propriation out  of  the  moneys  derived  from  the  gasoline  tax,  out  of  whb-h 
shall  be  paid  ail  costs  and  expenses  incident  to  litigation,  and  I  am  of  the 
opinion  that  among  the  costs  and  expenses  of  litigation  should  be  included 
the  cost  incurred  by  the  Comptroller  in  making  any  special  Investigation 
concerning  a  reported  alleged  tax  delinquency  such  as  that  referred  to  in 
your  letter  submitted  to  me  under  date  of  July  19th.  1927,  referring  to  re- 
ported gasoline  tax  evasions  and  delinquencies  at  Miami,  Florida.  ThlB 
would  include  payment  of  salary  and  expenses  of  the  investigator  employed 
in  making  any  investigation  "incident  to"  possible  or  prospective  litigation. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

LEGAL  NOTICES— CHARGES  FOB  ITHLK'ATIoN. 

August    n.    1927. 
Dear  Sir : 

I  have  your  letter  of  August  1st,  reading,  in  part,  as  follows: 

The  Legislature  of  1927  passed  an  act.  House  Bill  No.  732. 
which  was  approved  June  ©th,  1927,  amending  Section  2944  of  Re- 
vised General  Statutes  of  Florida,  In  relation  to  tbe  publisher'* 
charges  for  publishing  official  notices  or  legal  advertisements  au- 
thorizing the  publisher  to  charge  the  regular  established  minimum 
commercial  rate  per  inch  if  that  rate  is  in  excess  of  the  rate  of 
$1.00  per  Inch  for  the  first  insertion  and  50  cents  per  inch  for  subse- 
quent Insertions,  in  single  column,  nonpariel  type,  as  set  out  in  the 
beginning  of  the  act. 

The  question  as  to  whether  or  not  the  act  of  1927  above  men- 
tioned applies  to  Section  756  of  Revised  General  Statutes  of  Florida, 
has  been  presented  to  this  office  for  determination,  and  I  would  be 
pleased  to  have  your  opinion  db  to  whether  or  not  the  net  In  ques- 
tion could  be  made  to  apply  to  a  tax  sale  advertisement. 
My  opinion  is  that  House  Bill  No.  732.  approved  June  6th.  1927,  which 
amends  Section  2944  of  the  Revised  General  Statutes  of  Florida,  relating  to 
the  amounts  chargeable  for  publishing  official  notices  or  legal  advertisement* 
does  not  have  any  legal  effect  as  an  amendment  to  Section  750  of  the  Re- 
vised General   Statutes  of   Florida   which   fixes  the  rate  for  the  publication 
of  notices  of  tax  sates.     When  the  Revised  General  Statutes  of  1920  were 
adopted,   the   Legislature   by   adopting   different   sections,   decided   that   the 
subject   matter  of  what   rate  should  prevail  in  the  publication  of  ordinary 
legal   notices  and   what    rate   should    prevail   In   the   publication  of  tax    sale 
advertisements,  should  be  kept  separate.     House  Bill  No.  732  undertakes  to 
amend   Section  2044  only  leaving  untouched  any  provision   in   Section  750. 
The  courts  of  this  State  have  repeatedly  held  that  repeals  of  laws  by  im- 
plication are  not  favored    (Curry  vs.  Lehman,  55  Fla.  S47),     To  hold  that 
House  Bill  No.  732  affects  the  provisions  of  Section  750  fixing  the  rate  for 
publication  of  tax  sale  advertisements  at  15  cents  per  inch  per  single  column 
would  be  to  hold  that  the  amendment  of  Section  2944  by  implication  has  re- 
pealed such  provisions  in  Section  758  between  which  provisions  there  is  no 
necessary  nor  ordinary  conflict  nor  repugnancy. 

Such  a  holding,  as  I  have  pointed  out,  Is  In  direct  conflict  with  the  hold- 
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lugs  of  our  Supreme  Court  In  a  long  line  of  cases  holding  that  where  two 
statutes  do  not  necessarily  conflict  that  both  must  be  construed  as  being  pari 
materia  when  relating  to  the  same  general  subject  matter  by  the  different 
phases  of  the  same.  I  am,  therefore,  of  the  opinion  that  the  enactment  of 
House  Bill  No.  732  amending  Section  2944  has  no  legal  effect  upon  the  pro- 
visions of  Section  756  of  the  Revised  General  Statutes  fixing  the  charges  for 
the  publication  of  tax  sale  notices, 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

BUILDING  AND  LOAN  ASSOCIATIONS — SECURITY  FOR  LOANS. 

August  3,  1927. 
Dear  Sir: 

I   have  your  letter  of  August  2nd   reading  as  follows : 

The  first  portion  of  Section  20  of  Chapter  10028,  Acts  of  1925, 
Laws  of  Florida  (building  and  loan  law),  reads  us  foHows : 

"Section  20,  Such  association  shall  have  power  to  loan  or  ad- 
vance to  the  stockholders  thereof,  moneys  of  the  association  and  to 
secure  payment  of  such  moneys  and  the  performance  of  ull  other 
conditions  upon  which  the  loans  are  made  by  pledge  of  shares  in  safd 
association,  and  by  note,  or  bond  and  mortgage  on  real  estate  in  the 
State  of  Florida,  which  shall  be  a  first  lien  thereon,  except  taxes 
and  special  assessments,  and  except  the  prior  liens  held  and  owned 
by  said  association ;  to  loan  the  funds  of  the  association  upon  the 
pledge  of  the  shares  only  of  such   association." 

The  above  authority  granted  building  and  loan  associations  to 
make  loans  on  certain  securities  among  which  you  will  note  it  says: 
"•  *  •  mortgage  on  real  estate  in  the  State  of  Florida,  which 
shall  be  a  first  lien  thereon,  except  taxes  and  special  assessments, 
and  except  the  prior  liens  held  and  owned  by  said  association." 
Will  you  kindly  advise  me  if  an  association  has  a  right  to  make  loans 
where  the  security  is  a  lease-hold  Instead  of  a  mortgage  on  property 
held  in  fee  simple? 

I  am  of  the  opinion  that  Section  20  above  referred  to  does  not  authorize 
the  loan  or  advance  of  money  secured  merely  by  bond  or  mortgage  on  lease- 
hold estates  as  distinguished  from  the  fee  simple  title.  The  phrase  "bond 
and  mortgage  on  real  estate  in  the  State  of  Florida  which  shall  be  a  first 
lien  thereon"  has  reference  to  a  fee  simple  title  of  unencumbered  real  estate 
and  does  not  cover  a  mere  lease-hold  estate,  however  valuable  it  is. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

RECEIVERS— POWERS. 

August  5,  1927. 
Dear  Sir: 

I  have  your  letter  of  August  3rd,  reading  as  follows: 

I  am  transmitting  herewith  a  petition  addressed  to  this  office 
in  relation  to  a  drug  store  located  in  Fort  Lauderdale,  Florida,  which 
was  known  as  the  Fort  Lauderdale  Drug  Company,  and  was  in- 
debted to  the  City  Bank  of  Fort  Lauderdale,  and  the  receiver  had 
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to  take  over  the  property  for  debts  due  the  bank,  which  was  ac- 
complished, as  in  the  manner  provided  by  law,  and  the  only  question 
presented  for  which  I  desire  your  opinion  is  as  to  the  right  of  the 
receiver  to  carry  on  a  business  for  the  purpose  of  disposing  of  the 
stock  or  otherwise,  with  the  purpose  of  collecting  enough  money  to 
liquidate  the  obligation  of  the  Fort  Lauderdale  Drug  Company  to  the 
City  Bank  of  Fort  Lauderdale,  of  which  he  Is  receiver. 

Any  expressions  you  desire  to  make  that  would  be  of  ttenenlt  to 
receiver  in  the  handling  of  this  matter,  will  be  greatly  appreciated, 
as  it  is  an  entirely  new  proposition,  so  far  as  this  office  is  concerned. 
Replying  thereto.  I  will  state  that  the  Supreme  Court  in  the  case  of 
McNeil  vs.  Pace,  09  Fla.  349,  has  held  that  the  statutory  powers  ex  press  I  y 
conferred  upon  the  Comptroller  and  receivers  appointed  by  him  carried  with 
them  by  implication  of  law  all  consistent  powers  that  are  necessary  to  the 
effectual  execution  of  the  powers  expressly  conferred.  Section  41fi5  of  the 
Revised  General  Statutes  authorises  receivers,  upon  approval  of  the  Comptrol- 
ler, to  purchase  any  property  which,  by  reason  of  any  bom?,  mortgage,  lien, 
assignment,  equity  or  other  proper  legal  claim  attaching  thereto,  might  lie  re- 
claimed or  repossessed  by  any  person  having  title  opposed  to  such  equity  of 
his  trust.  Under  the  holding  of  the  Supreme  Court  above  referred  to  and 
Section  4165  of  the  Revised  General  Statutes  I  am  of  the  opinion  that  a  re- 
ceiver appointed  by  the  Comptroller  may  be  lawfully  authorised  and  di- 
rected by  the  Comptroller  to  buy  In  a  drug  Store  or  other  property  subject 
to  the  claim  of  a  defunct  hank  and  to  operate  the  same  for  a  reasonable 
length  of  time  as  receiver  for  the  purpose  of  collecting  enough  money  to 
liquidate  the  obligation  of  the  business  thus  taken  in  to  the  bank  of  which 
lie  is  receiver.  The  Comptroller's  powers  are  very  broad  In  such  matters, 
the  purpose  and  intent  of  the  statute  being  to  realize  the  most  money  thai 
can  be  realized  from  the  assets  of  the  defunct  bnuk. 

From  the  foregoing  you  will  see  that  the  mutter  of  whether  or  not  the 
Fort  Lauderdnle  Drug  Company  shall  be  continued  :is  a  going  concern  for 
the  purpose  of  liquidating  its  indebtedness  to  the  defunct  City  Bank  of  Fort 
Lauderdale,  is  a  matter  which  Is  entirely  within  the  power  and  control  of 
you  as  Comptroller  in  the  premises. 

Respectfully  submitted, 

FRED  a  DAVIS,  Attorney  General. 

OCCUPATIONAL  LICENSES— REAL  ESTATE  BROKERS 

August  ».  1927. 
Dear  Sir: 

I  return  herewith  letter  of  Mr.  Paul  Meredith,  executive  secretary  of  the 
Florida  Association  of  Ileal  Estate  Boards.  Inc.,  together  with  memorandum 
opinion  rendered  concerning  occupational  licenses  under  Chapter  12223,  l<aw* 
of  1927. 

I  have  carefully  examined  the  provisions  of  Chapter  12223,  Laws  of  1!>l'T, 
and  particularly  Section  14  thereof.  At  the  outset,  it  will  be  noted  that  such 
Chapter  12223  contains  no  clause  repealing  any  other  law  and  whatever  repeal 
is  embraced  in  it  would  have  to  axiM  hy  operation  of  law.  owing  to  a  necessary 
and  Irreconcilable  conflict  between  the  pro  visions  of  the  1027  law  and  some 
earlier  law. 
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Section  47  of  the  Act  seems  to  contemplate  that  the  new  law  is  a  contin- 
uation of  the  old  with  modifications. 

I  am,  therefore,  of  the  opinion  that  nothing  in  the  Act  of  1927  has  had 
the  legal  effect  of  abolishing  occupational  taxes  upon  real  estate  broken  and 
salesmen  as  otherwise  provided  for  by  law  as  It  appears  to  me  to  be  clear 
that  nothing  contained  In  Section  14  of  the  new  law  was  intended  to  impose 
nn  occupational  tax  upon  real  estate  brokers  and  salesmen. 

Yours  very  truly, 
FRED  H.  DAVIS.  Attorney  General. 

TAXES  ON  PERSONALITY  OF  RAILROADS — ASSESSMENT  AND 

DISTRIBUTION 

September  1,  1927. 
Dear  Sir: 

I  have  your  letter  of  August  11th.  reading  as  follows: 

In  view  of  the  decision  of  the  Supreme  Court  just  rendered  in 
case  of  the  Atlantic  Coast  Line  Railroad  Company  vs.  me  as  Comp- 
troller of  the  State  of  Florida,  involving  collection  of  certain  taxes 
amounting  to  $83,837,47  apportioned  to  various  special  districts  over 
the  State,  I  respectfully  ask  your  opinion  as  to  how  the  railroad 
assessments  should  be  apportioned  to  such  district  for  the  taxes  of 
1927  now  being  sent  out. 

Also  I  would  like  to  have  your  opinion  in  view  of  another  late 
Supreme  Court  decision  involving  assessments  against  national  banks 
as  to  how  building  and  loan  associations  should  be  assessed  in  this 
State,  and  also  how  companies  competing  with  State  and  National 
banks  in  lending  money  on  security  should  be  assessed. 
Replying  to  your  first  question  stated  therein.  I  am  of  the  opinion  that 
whatever  defect  may  have  existed   In  Section  747  of  the  Revised  General 
Statutes  that  each  defect  has  been  met  and  obviated  by  Chapter  10284,  Acts 
of  1925,  which  amends  Section  747  so  as  to  meet  the  objections  which  have 
been  found  by  the  Supreme  Court  in  the  case  of  the  Atlantic  Coast  Line  Rail- 
road Company  vs.  Ernest  Amos   as  Comptroller.     I   am,   therefore,   of   the 
opinion  that  you  should  distribute  and  apportion  taxes  assessed  on  personal 
property  of  railroads  to  the  various  county  special  school  districts,  special 
road  districts  and  other  special  districts  that  may  exist  so  as  to  carry  out  the 
purpose  and  fntent  expressed  by  the  1925  amendment. 

Replying  to  your  second  question  as  to  how  a  building  and  loan  associa- 
tion should  be  assessed  in  this  State,  I  am  of  the  opinion  that  these  taxes 
should  be  assessed  in  accordance  with  Section  705  of  the  Revised  General 
Statutes  of  Florida  on  the  basis  of  paid  up  shares  held  in  and  reported  for 
taxation  by  such  companies. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

TAXES,  RAILROAD,  DISBURSEMENT  UPON  SPECIAL  ROAD 
AND  BRIDGE  DISTRICTS 

September  28,  1927. 
Dear  Sir: 

Referring  again  to  past  communications  in  regard  to  the  above  matter, 
you  are  advised  that  the  recent  holding  of  the  Supreme  Court  In  the  case  of 
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McSween  and  Orr  vs.  Walton  County  (not  yet  reported)  by  which  the  Court 
held  that  there  was  no  authority  to  make  an  entire  county  into  a  special  road 
and  bridge  district,  is  limited  in  its  application  to  special  road  and  bridge 
districts  created  under  the  General  Law  and  embracing  an  entire  county.  I 
am  of  the  opinion  that  this  holding  of  the  Supreme  Court  will  not  affect  the 
validity  of  taxes  levied  by  a  special  road  and  bridge  district  consisting  of  an 
entire  county,  if  such  road  and  bridge  district  last  mentioned  was  either  cre- 
ated by  the  Legislature  in  the  first  instance,  or  its  creation  ratified  by  special 
act  of  the  Legislature. 

Tou  should  accordingly  disburse  the  $11,000  in  your  hands  as  the  facts 
in  each  case  disclose  the  nature  of  the  particular  special  road  and  bridge 
district  to  be. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

HOUSE  BILL  NO.  1161,  RELATING  TO  SUPERVISION  OF  BUSINESS  OF 
SAVTNG,  SOLICITING  OR  RECEIVING  SAVINGS- 
CONSTRUCTION  OF 

September  28,  1927, 
Dear  Sir: 

The  above  mentioned  Act  provides  that  the  business  of  soliciting,  accept- 
ing or  receiving  money,  or  its  equivalent,  as  savings,  the  supervision  of  whkii 
is  not  placed  elsewhere  by  law,  shall  be  under  the  supervision  of  the  same 
authority  as  is  charged  with  the  supervision  of  State  banks,  and  all  laws  for 
the  supervision  of  State  banks,  unless  inconsistent,  shall  be  applicable  thereto. 

Under  this  Act,  I  am  of  the  opinion  that  you  have  ample  authority  to 
apply  the  appropriate  provisions  of  the  State  banking  laws  of  Florida  to  the 
businesses  mentioned,  In  so  far  as  supervision  of  such  concerns  is  Involved,  but 
that  you  would  not  have  authority,  such  as  is  conferred  upon  you  in  regard 
to  banks,  to  restore  Impaired  capital  stock  by  making  assessments  thereon, 
nor  would  you  have  the  power,  where  you  find  such  companies  or  persons  In 
such  businesses  to  be  Insolvent,  have  the  right  to  name  a  statutory  receiver 
for  such  business  under  the  same  conditions  as  you  might  have  power  to  do, 
under  the  banking  laws.  The  title  and  body  of  the  Act  is  limited  to  "super- 
vision" only  and  that  is  as  far  as  the  same  can  lawfully  have  a  field  of 
operation. 

In  the  case  of  insolvent  concerns  of  this  kind,  tbe  proper  method  of  pro- 
cedure would  be  to  apply  to  a  competent  court  for  a  judicial  receivership  for 
the  concern  and  the  winding  up  of  Its  affairs. 

This  opinion  is  given  in  response  to  your  letter  of  the  20th  Inst. 
Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General 

REAL  ESTATE  BROKERS,  LICENSE  TAX  TO  BE  COLLECTED 

September  29,  1927, 
Dear  Sir: 

The  1927  Legislature  passed  House  Bill  No.  409.  which  was  entitled  An 
Act  to  Regulate  and  Register  Real  Estate  Brokers  and  Real  Estate  Salesmen. 
etc.,  which  became  a  law  without  the  approval  of  tbe  Governor  on  August  2, 
1927,  sixty  days  after  the  Legislature  adjourned,  pursuant  to  the  constitu- 
tional provisions  in  that  regard.     Among  the  matters  contained  In  said  Ait 
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Is  a  provision  to  the  effect  (see  Section  14)  that  "no  collector  nor  county 
judge  shall  issue  any  real  estate  occupational  license  except  upon  compliance 
with  this  Act  by  the  procuration  and  production  of  the  registration  certificate 
therein  provided  for.  This  provision  in  Section  14  of  House  Bill  469,  con- 
st rued  in  connection  with  the  fact  that  House  Bill  No.  469  contains  no  general 
repealing  clause,  clearly  evidences  the  legislative  Intent  to  preserve  and  keep 
intact  the  previously  existing  occupation  taxes  provided  to  be  collected  from 
real  estate  salesmen  and  brokers;. 

This  brings  us  to  the  question  of  what  occupation  tax  shall  be  collected, 
which  question  is  answered  by  reference  to  Section  3  of  Chapter  11330,  Acts 
of  1925.  extraordinary  session,  which  provides  for  a  license  occupational  tax 
of  $10.00  for  each  real  estate  broker's  license ;  $5.00  for  real  estate  salesmen. 
same  to  he  paid  to  the  tax  collector.  In  other  words,  the  provisions  of  Section 
2  of  Chapter  11336,  Acts  of  1925,  above  referred  to.  are  still  in  full  force  and 
effect  and  have  not  been  rejiealed  by  House  Bill  469.  Acts  of  1027,  and  I  ain 
of  the  opinion  that  the  provisions  of  Section  15  of  said  Chapter  11330,  to  the 
effect  that  "the  occupational  license  tax  collected  from  real  estate  brokers 
and  salesmen  shall  he  administered  and  accounted  for  as  under  the  (Jen era  1 
Laws  of  this  State"  is  also  not  repealed  by  said  House  Bill  No.  460,  Acts  of 
1827. 

The  annual  registration  fee  provided  for  by  Section  14  of  the  1927  law 
cannot  be  construed  as  an  occupation  tax,  but  is  rather,  as  the  Act  dominates 
it.  an  annual  qualification  or  registration  fee  in  addition  to  the  designated 
occupational  tax. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

GASOLINE  TAX 

September  30.  102T. 
Dear  Sir: 

I  have  your  letter  of  September  28th.  reading  as  follows : ' 

It  seems  that  the  *  *  *  oil  Company  is  making  sales  of 
gasoline  which  is  supposed  to  be  consummated  in  Louisville  for  deliv- 
ery outside  of  the  State,  hut  in  ful  ailment  of  the  contract  gas  is  act- 
ually being  shipped  from  Miami  to  i>oiuts  outside  the  State  to  sup- 
posed purchases  under  the  contract  above  mentioned.  It  Is  repre- 
sented that  no  money  consideration  passes  in  the  State. 

Under  such  state  of  facts  is  there  a  tax  due  the  State  of  Florida 
on  such  sales  of  gas? 

The  laws  of  this  State  seem  to  contemplate  that  the  license  tax  imposed 
upon  dealers  of  gasoline  in  this  State  is  a  license  tax  imposed  upon  the  dealer 
for  hiB  privilege  of  doing  business  in  Florida  as  such  dealer,  the  amount 
thereof  being  based  or  computed  upon  the  quantity  of  gasoline  sold — calculated 
upon  the  basis  of  a  tax  of  5  cents  per  gallon  for  each  gallon  sold. 

Sales  of  gasoline  while  they  have  an  interstate  character  are  not  subject 
to  this  tax.  However,  the  question  of  when  such  a  sale  is  divested  of  its 
interstate  character  is  dependent  uimn  the  facts  and  circumstances  of  par- 
ticular cases,  . 

This  question  is  involved  in  a  case  now  pending  before  the  V.  S.  Supreme 
Court  on  an  ap|>eal  from  a  decision  by  the  Florida  Supreme  Court,  upholding 
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the  right  of  the  Railroad  <  '< >m mission  to  require  the  application  of  local  rate* 
on  gasoline  going  into  Miami,  Tampa,  Jacksonville  and  other  ports. 

The  burden  of  proof  Is  on  the  oil  comjiany  to  show  that  It  la  exempt  from 
the  tax  hy  reason  of  the  shipment  being  one  in  interstate  commerce.  In  the 
absence  of  such  a  showing  the  tax  should  be  demanded  am!  collected. 

If  the  gasoline  you  mentioned  is  merely  Imitorted  at  Miami,  to  l»e  thence 
transported  to  points  outside  of  the  State  and  disposed  of  It  will  not  l>e  sub- 
ject to  the  Florida  tax,  but  if  orders  are  taken  in  other  States  to  lie  filled  by 
shipments  of  gasoline  from  gasoline  held  in  storage  In  Florida  for  distribution 
purposes,  there  Is  nothing  In  the  statute  which  says  that  the  dealer  Is  exempt 
from  the  payment  of  such  a  tax. 

The  tax  is  really  a  license  tax  against  the  dealer  In  his  Individual  capacity 
and  is  not  a  tax  upon  the  commerce  Itself.  If  such  dealer  fills  orders  In  Flor- 
ida out  of  supplies  of  gasoline  kept  in  storage  by  him  in  Florida  for  tbe 
purpose  of  filling  orders  received  by  him  the  amount  of  gasoline  sold  pur- 
suant to  orders  received  from  outside  the  State  should  lie  Included  in  the 
computation  of  the  number  of  gallons  for  which  the  dealer  Is  liable  by  way 
of  a  license  tax. 

In  the  absence  of  further  information  aa  to  the  particular  cunt  met  made 
and  the  manner  of  handling  the  shipments.  I  am  unable  to  give  you  a  more 
definite  opinion  on  the  subject  Inquired  about  In  your  letter. 

I  would  suggest  that  the  tax  be  demanded  in  the  absence  of  a  clear  and 
convincing  showing  that  the  subject  matter  Is  of  such  u  nature  as  to  exempt 
the  dealer.  The  bare  facts  stated  in  your  letter  are  not  sufficient  of  them- 
selves to  constitute  such  an  exemption. 

KeBpectfuIly  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

FEDERAL  BANKS-^TAXATIOX. 

October  IS,  1927. 
Dear  Sir : 

Replying  to  your  letter  of  Octol>er  14th,  with  reference  to  pending  suits 
brought  In  the  Circuit  Court  of  Jackson  county  to  restrain  the  collection 
of  State  taxes  against  the  First  National  Bank  of  Marlanna,  the  First  Na- 
tional Rank  of  Gracerille.  tbe  Bank  of  Ma  lone  and  the  Bank  of  Greenwood, 
I  am  of  the  opinion  that  there  is  no  statute  which  would  authorize  contribu- 
tion by  the  State  to  pay  attorneys  employed  by  tbe  county  to  defend  these 
suits.  Insofar  as  defending  these  suits  Is  concerned  In  regard  to  the  State 
taxes  that  Is  a  matter  which  devolves  upon  the  office  of  the  Attorney  Gen- 
eral and  the  State's  Attorney  of  the  Hth  Judicial  Circuit  and  there  Is  no 
other  provision  made  to  represent  the  State's  interests  In  such  matters  other 
than  through  its  duly  authorized  State's  Attorney  and  Attorney  General. 

With  regard  to  the  liability  of  national  banks  to  taxation  under  the 
existing  laws  of  this  State,  I  am  of  the  opinion  that  there  Is  nothing  con- 
tained in  the  recent  decision  of  the  Supreme  Court  which  holds  that  national 
banks  as  such  are  exempt  from  State  taxation  unless  there  Is  an  unlawful 
discrimination  against  such  banks  In  the  manner  of  the  assessment  of  such 
tax.  The  Supreme  Court  failed  to  declare  the  State  law  unconstitutional  and 
on  the  contrary  held  that  tbe  State  law  was  valid  and  only  sustained  the 
right  of  the  Bank  of  Pensacola  to  maintain  the  suit  on  the  ground  that  the 
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assessment  of  a  tax  against  nutlonul  hanks  under  the  statute  without  like- 
wise assessing  other  money- lend  ins  institutions  in  the  name  business  con- 
stituted an  unlawful  dlscrl  mi  nation  which  was  prohibited  by  the  Federal 
statutes  governing  taxation  of  national  hanks.  The  I'ensacola  ease  Is 
being  followed  up  vigorously  by  the  Attorney  General's  office  with  a  view 
of  obtaining  a  direct  decision  on  the  merits  of  Unit  rase,  the  previous  de- 
cision having  been  upon   a  demurrer  to  the  hill  of  complaint  only. 

So  far  as  the  State  hanks  are  concerned,  there  is  absolutely  no  Jtronnrt 
whatever  upon  which  they  can  hope  to  succeed  to  avoid  payment  of  the 
tax  in  my  opinion,  although  It  would  seem  unjust  that  the  State  hanks 
would  have  to  pay  the  tax  without  Federal  banks  having  to  pay  it  also. 

Inasmuch  as  State  taxes  are  involved  in  the  suits  referred  to  in  Mr. 
May  field's  letter,  the  Comptroller  should  apply  for  leave  to  Intervene  in 
aueh  suits  under  the  statutes  and  become  a  party  thereto  In  order  that 
proper  defense  of  same  may  be  made  through  the  appropriate  officers. 

Respect  fully  submitted, 

FRED  H.  DAVIS,  Attorney  Gencrnl. 

COUNTY    DEPOSITORY    SECURITIES — CONSTRUCTION    SECTION    15G0 

R.  O.  S.  WITH  REFERENCE  TO. 

October  20.  1927. 
Dear  Sir: 

Section  15t50  of  the  Revised  General  Statutes  among  other  things  pro- 
vides that  the  hank  acting  as  county  nr  school  fund  depository  under  the 
statute,  shall  make  satisfactory  deposit  "to  the  credit  or'  the  county,  such 
Federal,  State,  county  or  municipal  bonds,  in  an  amount  to  be  determined 
by  the  Comptroller,  and  approved  both  as  to  amount  and  validity  by  the 
Comptroller. 

The  phrase  to  "the  credit  of"  used  in  the  statute  indicates  that  the 
1  Hinds  In  ipiestion  will  be  depiwited  with  some  custodian  to  hold  for  the 
county,  and  not  that  the  bonds  will  be  delivered  to  and  held  by  the  county 
Itself. 

The  Comptroller  must  approve  the  deposit  "to  the  credit  of  the  county, 
both  as  to  the  amount  of  the  bonds,  the  validity  of  same  and  the  regularity 
of  the  deposit  of  same  "to  the  eredit  of  the  county  as  provided  in  the 
statute. 

I  um.  therefore!  of  the  opinion  that  the  Comptroller  may  accordingly 
insist  that  the  bonds  tie  deposited  with  his  office  "to  the  credit  of  the 
county,  as  a  condition  precedent  to  giving  his  approval  of  -the  deposit,  etc. 
By  thus  having  custody  of  the  bonds  and  being  In  position  to  examine  them 
at  all  times  the  Comptroller  Is  enabled  to  keep  advised  as  to  the  observance 
of  the  statute,  and  when  occasion  demands,  to  reqnire  other  or  additional  se- 
curities to  be  posted. 

Trusting  this  fully  answers  your  inquiry  of  October  17th,  1927,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TRI'ST  FUND— SECURITY. 
Dear  §ir-  October  27.  1927. 

I  have  your  letter  of  October   25th.   In   which   you   advise  me  that   the 
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Citizens  Bank  &  Trust  Company  of  Tampa  operates  under  ■  legislative 
charter  and  In  which  you  request  my  opinion  as  to  whether  or  not  Senate 
Bit]  No.  280,  Acts  of  1927,  Laws  of  Florida,  entitled  as  follows : 

AN   ACT   making  it   unlawful   for  any   of  fleer,  director  or   em- 
ploye of  a  trust  company  to  make  deposits  of  any  of  the  funds  he- 
longing   to  any   particular   trust    without   taking    full   and   adequate 
security  therefor,  and  prescribing  penalty  for  violation  thereof, 
which  became  a  law  June  6,  1927,  is  binding  ui>on  such  a  cort»oriiti<>n  us  the 
Citizens  Bank  &  Trust  Company  of  Tampa,  which  operates  under  a  legisla- 
tive Charter  as  distinguished  from  a  charter  granted  under  the  general  law. 
The  act  in  question  was  intended  to  regulate  the  conduct  of  trust  com- 
panies doing  business  in  the  State  of  Florida  in  regard  to  the  investment 
of  their  trust  funds.    The  act  prohibits  investment  of  their  trust  funds  in  the 
banking   department   of   any    trout    company    itself    without    taking    full    and 
adequate  security  therefor.     A  violation  of  the  law  is  made  a  misdemeanor 
punishable  by  a  heavy  penalty.    Such  requirements  as  this  are  dearly  within 
the  power  of  the  State  to  make  and  ft  is  immaterial  whether  the  trust  com- 
pany has  a  special  charter  from  the  Legislature  or  not. 

I  am,  therefore,  of  the  opinion  that  the  Citizens  Bank  '&  TruBt  Compand- 
or Tampa  Is  bound  by  the  provisions  of  Senate  Bill  No.  286  above  referred 
to  unless  the  same  should  be  found  to  be  wholly  unconstitutional  in  proper 
proceedings  brought  for  that  purpose;  in  which  event  It  would  not  bind  any 
trust  company. 

I  am  unable  to  see  any  constitutional  defects  in  said  bill.  On  the  con- 
trary, it  appears  to  be  a  very  salutary  law  designed  for  the  protection  of 
persons  dealing  with  trust  companies  in  this  State. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

BUILDING   AND   LOAN  ASSOCIATIONS— INTERPRETATION    OF    SEC- 
TION 18  OF  CHAPTER  10O27,  ACTS  OF  1027. 

October  28,  1927. 
Dear  Bir: 

Section  18  of  Chapter  10028,  Acts  of  1927,  Laws  of  Florida,  provides 
among  other  things  "That  one-half  of  the  funds  received  by  the  association 
in  any  one  month  shall  be  applicable  to  the  payment  of  withdrawing  stock- 
holders if  required,-  but  no  greater  proportion  need  be  used  unless  other- 
wise ordered  by  the  board  of  directors,  etc," 

This  part  of  the  statute  has  reference  only  to  those  revenues  of  the 
building  and  loan  association  which  come  to  it  In  due  course  of  its  business, 
and  which  are  derived  from  (he  carrying  on  of  its  ordinary  business,  and 
has  no  reference  to  extraordinary  revenue  such  as  might  be  derived  from 
the  rentals  received  from  a  property  owned  by  the  association,  which 
rentals  are  received  by  the  association  merely  by  reason  of  its  being 
owner  and  landlord  of  the  property  rented. 

The  withdrawal  privilege  of  stockholders  under  Section  18  is  to  ac- 
complish the  purpose  stated  in  the  act  that  such  withdrawing  stockholder 
shall  "be  entitled  to  receive  the  full  amount  of  dues  paid  in  upon  the  stock 
so  to  be  withdrawn,   together  with  all  declared   unpaid  dividends,   less   all 
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line*  and  other  charges.  Including  a  pro  rata  share  of  tue  losses,  if  any" 
and  the  provision  following  which  is  substantially  that  quoted  above  has 
reference  to  the  sources  of  revenue  from  which  said  dues  paid  in,  declared 
unpaid  dividends,  etc..  are  to  be  derived,  namely,  from  the  ordinary  build- 
ing and  loan  association  activities  of  the  association  in  the  transaction  of 
its  usual  business  with  the  income  usually  derived  from  such  transaction  of 
its  business. 

Respectfully  submitted,' 

FRED  H.  DAVIS.  Attorney  General. 

TRUST  COMPANIES — DEPOSIT   OP  SECURITIES 

November  23,  1927. 
Dear  Sir : 

Sections  4187  and  4188.  Revised  General  Statutes  of  Florida,  are  general 
laws  of  the  State  governing  the  powers,  duties  and  functions  of  trust  com- 
panies without  regard  to  whether  such  trust  companies  are  incorporated 
KDder  the  provisions  of  Section  4183,  41*4  and  41&t  or  not. 

Section  4187  provides  in  part  as  follows: 

No  trust  company  of  this  State  authorized  to  act  as  assignee, 

receiver,  administrator,  guardian  or  trustee,  shall  be  required  by  any 

officer  or  court  of  this  State  to  give  security  upon  appointment,  *  *  * 

Section  4188  provides : 

That  said  company  shall  deposit  with  the  State  Treasurer  a  sum 

equal  to  twenty-five  pereentum  of  its  paid  in  capital  stock :     Pro- 
vided,    •     •     * 

By  the  ordinary  rules  of  statutory  interpretation,  it  is  apparent  that  the 
words  "said  company"  appearing  in  Section  4188  have  reference  to  the  words 
"trust  company  of  this  State"  appearing  in  Section  4187. 

The  words  "trust  company  of  this  State"  apjiearing  in  Section  4187  are 
not  limited  to  those  trust  companies  Incorporated  subsequent  to  the  passage 
of  Chapter  0155,  Acts  of  1911,  but  appear  to  apply  to  all  trust  companies 
which  undertake  to  do  the  things  mentioned  in  Section  4187. 

I  am,  therefore,  of  the  opinion  that  the  Peninsula  Trust  Company  of 
Tampa,  which  operates  under  a  charter  granted  January  14,  1907.  as  well  as 
any  other  corporation  which  operates  under  a  special  charter  granted  by  the 
Legislature  of  the  State  of  Florida  prior  to  1911  are  within  the  purview  and 
intent  of  Section  4187  and  4188  of  the  Revised  General  Statutes  of  Florida 
and  that  such  companies  can  l»e  required  and  ought  to  be  required  to  comply 
with  Sections  4188  of  the  Revised  General  Statutes  of  Florida  by  making  the 
deposit  of  securities  therein  mentioned. 

Ou  the  other  band,  should  It  he  successfully  contended  that  the  require- 
ments of  Section  41 8S  do  not  apply  to  corporations  such  as  the  Peninsula 
Trust  Company  of  Tampa,  which  were  incorporated  prior  to  1911,  then  It 
would  follow  that  the  beneficial  provisions  of  Section  4187,  allowing  such 
trust  company  to  act  as  assignee,  receiver,  administrator,  guardian  or  trustee 
without  giving  bond  or  being  required  to  give  bond,  would  not  apply  to  such 
trust  company,  either. 

The  theory  of  this  provision  is  to  allow  a  trust  company  to  make  a  general 
deposit  of  securities  with  the  State  Treasurer,  which  would  operate  for  the 
protection  of  all  of  its  patrons  and  clients  without  forcing  such  company  to 
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the  necessity  of  giving  security  in  each  pa rtlcular  case  and  in  each  particular 
matter  handled  by  it,  the  general  deposit  taking  the  place  of  the  particular. 
separate  bonds  and  BecuritieB  which  were  formerly  required  in  each  individual 
matter.  Respect  fully  submitted. 

FRED  H.  DAVIS,  Attorney  General. 

BANKS— METHOD  OF  COMITTIXG   LEGAL  RESERVE    REQUIRED 
TNDER  SECTIONS  4141)  AND  4141,  R.  G.  S. 

Xovenier  2a  1827. 
hear  Sir: 

Section  4140,  Revised  General  Statutes  of  Florida,  requires  that  banks 
doing  business  in  this  State  shall  keep  on  hand  in  lawful  money  an  amount 
equal  to  at  least  twenty  percent  of  the  aggregate  amount  of  its  deposits.  Sec- 
tion 4141  provides  thnt  "three-fifth  of  the  reserve  of  twenty  percent  required 
by  the  preceding  section  to  be  kept  may  consist  of  •  *  *  bonds  of  the 
1'nited  States,  State  of  Florida,  counties  and  cities  of  the  State  of  Florida. 
said  bonds  to  be  approved  by  the  Comptroller." 

Frequently  special  deposits  are  made  with  banks  for  securing  which  the 
banks  pledge  certain  of  their  bonds,  state,  county  or  municipal.  Particularly 
1b  this  true  in  the  case  of  banks  which  receive  deposits  of  public  funds  for 
which  they  are  required  to  give  such  or  simitar  securities. 

1'ndouhtedly  the  amount  of  aggregate  deposits  in  a  bank,  as  mentioned 
ih  Section  414(1.  for  which  a  reserve  of  twenty  percent  is  required  to  be  kept, 
embraces  these  special  deposits,  which  are  secured  by  bunds  of  the  bank 
pledged  to  insure  their  payment.  These  bonds,  though  pledged  for  such  pur- 
pose of  security,  nevertheless,  are  still  the  property  of  the  bank  and  usually 
represent  part  of  the  deposits  of  the  bank,  invested  in  such  form.  A  bank 
would  have  the  undoubted  legal  right  to  Invest  every  dollar  of  its  deposits  in 
state,  county  and  municipal  bouds,  retaining  in  money  the  required  two-Hfths 
of  twenty  percent  of  its  aggregate  deposits,  and  in  such  event  the  amounts 
so  invested  in  bonds  would  comply  with  Sections  4140  and  4141  as  to  required 
legit  I  reserve. 

I  am  therefore  of  the  opinion  that  where  the  amount  of  a  deposit  secured 
by  pledge  of  bonds,  is  Included  in  the  calculation  of  the  aggregate  deposits 
Mentioned  in  Section  4140,  that  the  amount  of  bonds  so  pledged  may  be  con- 
sidered as  part  of  the  legal  reserve  under  Section  4141,  to  the  extent  that  the.v 
do  not  exceed  three-Hfths  of  twenty  per  cent  of  the  aggregate  dejmslts  of  the 
bank. 

Trusting  this  answers  your  inquiry  of  November  26,  1027,  I  am. 

Yours  very  truly, 
I'ltED  II.  DAVIS,  Attorney  General. 

TAXES.  SPECIAL  TAX  SCHOOL  DISTRICT  ASSESSMENT  AND 

COLLECTION. 

January  24,  192$. 
hear  Sir: 

I  am  in  receipt  of  your  letter  of  January  18th,  in  which  you  auk  my 
opinion  as  to  the  proper  mode  of  assessing  and  collecting  Special  Tax  School 
District  taxes  which  have  been  levied  pursuant  to  vote  of  the  people  and 
as.  required  by  the  Constitution, 
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Section  571  of  the  Kevised  General  Statutes  of  Florida  provides  that  it 
shall  be  the  duty  of  the  trustees  of  special  tax  school  districts  on  or  before 
the  first  day  of  June  in  each  year  to  prepare  an  itemized  estimate  showing 
the  amount  of  money  necessary  and  likely  to  be  raised  for  the  district  for 
the  next  ensuing  scholastic  year,  and  to  certify  therein  the  rate  of  mlllage 
voted  to  he  assessed  and  collected  upon  the  taxable  property  within  the  spe- 
cial school  district  for  that  year.  This  statement  should  also  show  the 
number  of  miles  of  railroad  track  and  telegraph  lines  within  the  boundaries 
of  the  district  and  should  lie  in  triplicate — one  copy  to  be  filed  with  the  clerk 
of  the  Board  of  Connty  Commissioners,  one  copy  with  the  Comptroller  and 
one  copy  with  the  County  Board  of  Public  Instruction  except  where  there 
are  no  railroads  or  telegraph  lines  in  the  district,  in  which  case  no  itemized 
estimate  need  be  furnished  to  the  Comptroller. 

Section  572  of  the  Revised  General  Statutes  makes  it  the  dnty  of  the 
County  Commissioners  thereupon  to  order  the  assessor  to  assess  and  the 
collector  to  collect  the  amount  legally  assessed  upon  the  property  of  the  spe- 
cial tax  school  district  at  the  rate  of  millage  designated  by  the  board  of 
trustees  and  to  pay  the  same  to  the  county  treasurer.  It  is  also  made  the 
duty  of  the  Comptroller  to  assess  all  railroads  and  railroad  property,  to- 
gether with  telegraph  lines  and  telegraph  property  situated  in  such  special 
tax  school  district  aud  to  collect  the  taxes  thereon  in  much  the  same  manner 
as  required  by  law  to  assess  and  collect  said  taxes  for  State  and  County 
purposes  and  to  remit  the  same  to  the  treasurers  of  the  counties  to  be  by 
them  held  to  the  credit  of  each  special  tax  school  district  fund  and  to  be 
paid  out  as  provided  by  law. 

Section  573  makes  it  the  duty  of  the  county  tax  assessor  to  furnish  the 
total  of  the  amount  of  special  tax  school  districts  assessed  to  the  Board  of 
Public  Instruction. 

In  regard  to  the  amount  of  taxes  which  is  levied  in  special  tax  school 
districts  to  support  special  tax  school  district  bonds,  the  provisions  of  Section 
593.  Revised  General  Statutes,  require  that  It  shall  be  the  duty  of  the 
County  Commissioners  of  a  county  to  levy  annually  a  tax  upon  all  real  and 
personal  property,  railroad  and  telegraph  and  telephone  lines,  owned  or 
situated  within  the  said  special  tax  school  district  not  to  exceed  5  milts 
on  the  dollar  sufficient  to  raise  and  pay  the  interest  on  the  special  tax 
school  district  bonds  and  sufficient  to  create  the  sinking  fund  for  the  pay- 
ment of  the  principal  of  the  bonds.  Substantially  the  same  proceedings  for 
the  assessment  and  equalization  and  collection  of  the  tax  exists  as  for  other 
connty  taxes. 

I  note  your  statement  that  the  Seaboard  Air  Line  Bailway  Company 
has  refused  to  pay  the  taxes  assessed  on  their  lines  in  lladison  county  for 
the  benefit  of  Special  School  Districts  Nos.  1  and  T. 

In  my  opinion  the  requirements  of  the  above  cited  statutes  relating  to 
the  assessment  and  collection  of  special  tax  school  districts  must  be  sub- 
stantially followed  In  order  to  make  the  tax  levied  enforceable  and  any  tax 
which  is  not  properly  levied  by  the  Board  of  County  Commissioners  as  re- 
quired by  the  statutes  above  referred  to  could  be  legally  enforeed  'against 
the  railroad  company. 

I  might  call  your  attention  to  the  fact  that  within  the  past  two  years 
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much  litigation  has  been  bad  with  the  railroad  companies  of  this  State  re- 
lating to  special  tax  school  district  taxes  and  we  want  to  avoid  doubtful 
questions.  Local  authorities  should  be  very  particular  to  see  that  the  law 
is  strictly  complied  with  in  the  assessment  of  these  taxes  as  the  State  of- 
ficials are  unable  to  make  collection  of  these  taxes  if  they  are  not  assessed 
properly  by  local  authorities. 

Of  course,  if  the  taxes  against  the  Seaboard  Air  Line  Railway  in  the 
district  in  question  have  not  been  legally  assessed  for  the  year  referred  to 
as  yet,  which  matter  I  have  not  sufficient  Information  on  which  to  base  an 
opinion,  the  same  might  be  reassessed  for  the  coming  year. 

I  return  herewith  correspondence  of  Hon.  T.  C.  Simms.  County  Super- 
intendent of  Public  Instruction,  Madison.  Fia.,  dated  January  12tb  and  also 
letter  from  W.   L.  Stanley,  vice-president.   Seaboard  Air  Line  Railway   Com 
pany,  which  relate  to  the  above  matter  and  which  were  submitted  with  your 
letter  of  the  18tb. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

GASOLINE  TAX. 

February  7.  1928. 
Dear  Sir : 

I  have  your  letter  of  January  14th,  transmitting  ti>  me  letter  from  Mr. 
G.  R.  Wilby,  assistant  district  sales  manager,  Gulf  Refining  Company,  At- 
lanta, Ga„  with  reference  to  car  of  gasoline  purchased  by  Dr.  Foltnar  from 
the  Sherill  Oil  Company  of  Pensacola  at  a  price  of  9%  cents  per  gallon 
delivered,  which,  of  course,  did  not  include  the  State  tax  of  5  cents  per 
gallon. 

You  request  my  opinion  as  to  whether  or  not  gasoline  sold  and  shipped 
from  one  point  within  the  State  to  another  point  within  the  State  Is  liable 
for  the  5-cent  gasoline  tax. 

Your  question  is  answered  by  the  act  of  the  Legislature  which  daAne* 
a  dealer  in  gasoline  as  being  any  person,  firm,  corporation  or  association  en- 
gaged in  the  business  of  selling  In  the  State  of  Florida  such  of  the  pe- 
troleum products  covered  by  the  law  as  have  been  divested  of  their  inter- 
state character,  it  being  the  Intention  of  the  law  as  stated  In  the  title  that 
the  license  tax  imposed  upon  the-  sale  of  the  petroleum  products  mentioned 
shall  be  collected  only  once  and  upon  tbe  fir 4 1  sale  of  such  product  after  the 
sale  has  lost  Its  interstate  character. 

Under  the  circumstances  the  sale  of  gasoline  made  in  the  State  of  Flor- 
ida to  be  consummated  by  the  delivery  of  gasoline  by  shipping  the  same 
from  one  point  in  this  State  to  another  point  within  the  State  will  be  sub- 
ject to  the  5  cents  per  gallon  gasoline  tax  unless  sucb  tax  has  already  been 
collected  on  such  gasoline  In  a*  previous  transaction. 

I  return  herewith  correspondence  submitted  with  your  request. 
Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES— DEALERS   IX  GASOLINE. 
Dear  Sir:  February  10,  1928. 

Answering  your  recent  inquiry,  asking  my  interpretation  of  certain  por- 
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tions  of  Chapter  12(137,  Acts  of  1927,  relating  to  the  imposition  and  collec- 
tion of  license  tnxes  on  the  sales  of  gasoline  by  dealers  in  this  State,  I  beg 
to  advise  that  Section  1  of  Chapter  9120,  Laws  of  Florida,  as  amended  by 
Section  1  of  Chapter  10(125,  Acts  of  1925,  as  amended  by  Section  1  of  Chap- 
ter 12037.  Acts  of  1927.  provides  that: 

*     *     *     every  dealer  in  gasoline  or  any  other  like  product* 

of  petroleum  under  whatever  name  designated     •     »     • 
shall  he  subject  to  and  shall  pay  the  tax  therein  provided  for. 

The  title  of  the  act  refers  to  i/asoliiw  or  other  like  products  of  petroleum 
and  I  am  of  the  opinion  that  any  product  which  not  being  gasoline 
Is  nevertheless  a  like  product  of  petroleum  and  in  fact  a  substitute 
for  gasoline  and  used  for  the  same  general  purposes  as  gasoline  is  as  much 
subject  to  the  payment  of  the  tax  provided  for  by  Chapter  12037  as  is  gaso- 
line Itself.  The  purpose  of  the  law  was  manifestly  to  make  gasoline  and  like 
products  of  petroleum  which  were  usable  for  the  same  purposes  but  which 
went  iinder  different  names  subject  to  the  same  tax  as  is  gasoline. 

The  question  of  what  is  a  like  product  of  petroleum  is,  of  course,  a 
question  of  fact  to  be  determined  in  each  case  by  you  preliminary  to  insist- 
ing upon  the  payment  of  the  tax  and  in  my  mind  a  very  high  degree  of 
evidence  towards  settling  this  question  would  be  the  evidence  which  might 
lie  furnished  you  by  the  State  Chemist  by  means  of  analysis  of  the  particular 
product    in   question. 

Resiteetfully  submitted, 

FEED  H.  DAVIS.  Attorney  General. 

TAXES— AD  JUSTM  ENT. 

February  10.  1928. 
Dear  Sir : 

My  attention  has  Iteen  called  by  notices  served  upnu  me  and  by  other 

communications  to  the  effect  that  there  are  a  large  number  of  controversies 
either  {tending  in  the  courts  of  the  State  or  threatened  to  be  brought  into 
the  courts  of  the  State,  seeking  relief  from  alleged  nnjust,  inequitable  and 
unequal  taxation  because  of  the  rule  of  tax  assessors  in  putting  arbitrary 
values  upon  subdivided  lots  of  land,  thereby  greatly  enhancing  the  taxable 
value  thereof  beyond  that  which  such  property  formerly  carried  as  acreage. 

In  several  of  these  cases  decisions  have  been  made  by  the  courts  against 
State  authorities,  ordering  a  reduction  of  the  amount  of  taxes  so  that  the 
collection  of  same  may  comply  with  the  Constitution,  said  suits  bavin?  been 
instituted  under  Chapter  8586,  Laws  of  Florida,  Acts  of  1921. 

While  there  Is  no  specific  statutory  way  laid  down  for  the  accomplish- 
ment of  the  adjustment  of  inequities  as  have  arisen  in  cases  similar  to  those 
referred  to  above,  it  is  undoubted ly  true  that  relief  in  each  Instance  where 
a  proper  case  is  made  to  appear  can  be  obtained  in  the  courts.  Our  scheme 
of  taxation  contemplates  that  the  Slate's  portion  of  ad  valorem  taxes  shall 
be  collected  upon  valuations  fixed  by  local  comity  authorities  and  I  would, 
therefore,  suggest  as  a  means  of  promoting  tax  collections  and  as  a  means 
of  avoiding  a  lot  of  unnecessary  litigation,  that  wherever  it  appears  that 
a  grossly  excessive  tax  valuation  has  been  occasioned  by  putting  arbltrary 
taxes  on   lots  sulid  hided  from   lands  which  have   formerly   carried  a   lower 
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value  as  acreage,  that  you  might  adjust  the  matter  as  an  error  or  Insolvency 
in  closing  up  accounts  with  your  several  tax  collectors  In  the  State. 

In  other  words,  the  amount  of  the  excessive  valuation  may  be  treated  as 
an  error  of  the  tax  assessor  in  making  an  excessive  valuation  and  the  case 
settled  by  allowing  the  taxpayer  to  pay  up  his  taxes  upon  the  basis  of 
such  valuation  as.  may  be  approved  by  the  Board  of  County  Commissioners 
of  the  county,  the  difference  to  be  taken  care  of  by  having  County  Commis- 
sioners approve  such  difference  on  the  basis  of  an  error  in  the  assessment. 

I  might  add  that  in  a  case  brought  in  the  Circuit  Court  of  Leon  County. 
Fin.,  several  years  ago  relief  was  given  against  an  excessive  tax  assessment 
by  decree  of  the  court  and  that  the  County  Commissioners  by  virtue  of  such 
decree  were  necessarily  forced  to  charge  off  the  difference  lift  ween  what  the 
court  allowed  to  be  collected  and  what  was  assessed  as  an  error  or  Insolvency 
in  order  to  make  their  books  balance. 

I  make  this  suggestion  after  conversation  with  your  chief  clerk,  Mr.  W. 
M.  Mcintosh,  and  as  a  means  of  solving  a  very  grave  problem  which  now 
confronts  the  State  of  Florida  as  well  as  the  several  counties  in  the  collec- 
tion of  tax  assessments  upon  subdivisions  which  have  resulted  in  n  gross 
and  apparently  unjustified  increase  lu  the  taxable  values  of  the  lands  over 
that  which  they  carried  when  they  were  subdivided. 

My  opinion  Is  that  this  can  lie  legally  accomplished  in  the  maimer  in- 
dicated on  the  basis  of  the  settlement  of  what  would  otherwise  l>e  settled 
in  court  and  also  because  the  Constitution  never  contemplated  that  any  citizen 
should  bear  more  than  his  just  share  of  taxation  through  an  error  or  mistake 
in  valuation  which  the  tax  collector  would  like  to  collect  hut  finds  himself  at 
this  time  without  power  to  do  so. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 


STATE  ATTORNEYS  OR  ASSISTANTS   IN  OTHER  CIRCIITS— 

EXPENSES 

February  20.  1928. 
Dear  Sir: 

I  have  your  request  for  my  opinion  concerning  the  propriety  of  pay  in  c 
a  bill  submitted  to  you  by  Hon.  R.  H.  Hunt,  Assistant  State  Attorney,  11th 
Judicial  Circuit  for  expenses — $86.98,  incurred  by  him  in  apiiearlng  before 
the  Supreme  Court  of  Florida  to  argue  a  case  in  which  a  decree  was  ren 
dered  in  favor  of  the  State  of  Florida,  involving  the  validity  of  $3,000,000 
bond  issue  in  Dade  county. 

The  statutes  of  the  State  of  Florida  provide  that  whenever  it  Is  sought 
to  validate  bonds  that  a  suit  shall  be  brought  by  the  authority  whose  bonds 
are  sought  to  be  validated  against  the  State  of  Florida  as  a  party  defemlitni 
and  it  is  made  the  duty  of  th'e  State  Attorney  to  appear  and  interpose  on 
behalf  of  the  State  any  objections  which  may  exist  in  law  as  to  why  the 
bond  issue  in  question  should  not  be  validated. 

Pursuant  to  this  requirement  of  the  statutes,  Sections  3296-3302,  Re- 
vised General  Statutes  of  Florida,  the  State  Attorney  of  the  11th  Judicial 
Circuit  of  Florida,  finding  that  the  proposed  bond  issue  In  a  case  bronght 
by  the  County  Commissioners  of  Dade  county  against  the  State,  was  in- 
valid as  being  a  violation  of  the  Constitution  of  the  State,  appeared  and  filed 
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his  answer  In  court,  raising  snch  objections  and  accordingly  a  decree  was 
entered  by  the  Circuit  Court  of  Dade  county  in  which  the  validation  of  the 
bonds  was  refused  by  the  Court.  An  appeal  to  the  Supreme  Court  was  taken 
!iy  Dade  county,  naming  the  State  of  Florida  and  Assistant  State's  Attorney  as 
appellees. 

Owing  to  the  fact  that  no  service  of  papers  in  this  case  is  required  to 
l»e  made  upon  the  Attorney  General  but  that  service  is  made  upon  the  State's 
Attorney  only  and  In  view  of  the  fact  that  the  decree  sought  to  be  appealed 
from  was  rendered  in  favor  of  the  State  of  Florida  and  the  time  allowed 
for  its  consideration  was  so  short  that  it  was  impossible  for  the  Attorney 
General's  office  to  obtain  copies  of  pleadings  in  time  to  make  reply,  the 
State's  Attorney  of  the  11th  Judicial  Circuit  was  requested  by  me  to  par- 
ticulate in  the  presentation  of  this  case  to  the  Supreme  Court  and  accord- 
ingly appeared  at  Tallahassee  on  the  date  indicated  in  the  enclosed  bill. 

The  laws  of  Florida  require  State's  Attorneys  to  Interpose  these  ob- 
jections, if  any  exist,  and  also  provide  for  an  appeal  in  such  cases  to  the 
Supreme  Court.  The  decree  having  been  made  in  favor  of  the  State  and 
the  State  h  uving  liecn  brought  into  the  Supreme  Court  because  the  State's 
objections  had  been  sustained  it  became  necessary  for  the  State's  Attorney 
of  the  11th  circuit  or  his  assistant  to  follow  the  matter  into  the  Supreme 
Court. 

The  statutes  of  Florida,  Chapter  11808,  Acts  of  1027.  make  provision  for 
the  payment  of  traveling  expenses  for  State  Attorneys  in  other  circuits,  per 
annum,  $(300.00.  The  obvious  purpose  of  this  provision  is  to  have  the  State 
Attorney,  who  is  required  to  leave  his  own  circuit  and  to  go  to  another 
place  in  the  State  to  attend  to  his  official  duties,  reimbursed  for  such  extraor- 
dinary traveling  expenses. 

I  am.  therefore,  of  the  opinion  that  the  submitted  bill  of  Mr.  R.  H.  Hunt, 
Assistant  State  Attorney,  for  traveling  expenses  amounting  to  $86.98,  if 
approved  by  the  Governor,  is  a  proper  item  to  be  paid  out  of  the  appropria- 
tion for  State  Attorneys  in  other  circuits,  as  I  deem  the  language  "in  other 
circuits"  is  used  for  the  purpose  of  covering  any  situation  in  which  the  State 
Attorney  is  forced  to  perform  his  duty  outside  of  his  own  circuit  and  is  not 
necessarily  limiting  him  to  performing  his  duty  in  the  Circuit  Court  but 
may  embrace  the  performance  of  duties  in  the- Supreme  Court  in  proper  cases 
such  as  this. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

NATIONAL  GUARD— FLORIDA— DISBURSEMENTS. 

February  22.  1928. 
I) ear  Sir: 

Section  4  of  Chapter  120S9,  Laws  of  Florida,  approved  May  9th,  1927. 
provides,  in  part,  as  follows: 

There  shall  be  annually  paid  to  the  commanding  officer  of  each 
brigade  or  higher  unit  of  command     «     *     *     the  following  sums  for 
the  maintenance  of  such  organizations  and  for  the  care  of  the  pub- 
lic military  property  entrusted  to  their  charge     *     •     * 
On  September  24th.   1927,   this  office  rendered  an  opinion  to  the  Gov- 
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ernor,  holding  that  under  the  ease  of  State  vs.  Allen,  91  So.  text  106  the  fore- 
going language  in  Section  4  of  Chapter  12089,  Acts  of  1927,  constituted  an 
annual  and  continuing  appropriation  of  the  sums  of  money  therein  specified 
to  be  paid. 

Your  letter  of  February  18th  refers  to  the  following  items  on  page  20 
of  the  Acts  of  1927  in  the  General  Appropriation  Bill,  which  was  approved 
Juno  9th,  1927. 

For  quarterly  allowance  and  band _ $8,850.00  per  annum 

Uniform  allowance : 4,250.00  per  annum 

These  appropriations  are  made  separate  (or  each  of  the  two  years  cov- 
ered by  the  appropriation  bill. 

In  reply  to  your  request  for  my  opinion  as  to  the  construction  to  be 
placed  upon  the  appropriation  bill,  as  construed  in  connection  with  Chapter 
12089,  I  am  of  the  opinion  that  your  construction  of  tbe  same — to  the  effect 
that  the  appropriation  for  each  of  these  purposes  is  to  be  exhausted  before 
the  provisions  of  Chapter  12089  are  to  be  resorted  to — Is  the  correct  one  as 
the  items  in  the  appropriation  bill  appear  to  be  based  upon  the  general  pro- 
visions of  the  military  code  authorizing  the  payment  of  such  sums  of  money, 
although  the  amounts  allowed  are  insufficient  to  cover  the  purpose.  In 
other  words,  one  Is  a  duplicate  of  the  other. 

Respectfully  submitted, 

FEED  H.  DAVIS,  Attorney  General. 

FEES— PAYMENT  TO  DOCTOR  AND  CHEMIST  HE  CRIMINAL  CASE. 

February  22,  192*. 
Dear  Sir : 

I  note  the  request  of  Hon.  N.  S.  Wainwrlght,  clerk  of  the  Circuit  Court 
of  Glades  county,  for  information  as  to  whether  or  not  there  is  any  pro- 
vision of  law  for  the  payment  of  a  chemist  and  doctor  in  u  criminal  case 
certain  sums  of  money,  amounting  to  $450. 

There  does  not  appear  to  be  any  specific  general  law  nn  this  subject. 
If  the  County  Commissioners  of  the  county  make  I  he  proper  provision 
therefore  in  the  county  budget  there  Is  nothing  to  prevent  a  Board  of  County 
Commissioners  In  a  proper  case  where  they  deem  it  advisable  for  the  ad- 
ministration of  justice  to  employ  "by  contract  a  physician  or  chemist  to  make 
an  examination  to  determine  whether  or  not  a  crime  has  been  committed. 

Such  baa  been  the  practice  in  those  counties  where  no  special  law  has  Ikm'ii 
passed  on  the  subject. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

ELECTORS— REGI  STRATI  ON    OF    BEFORE    TAX    COLLECTORS 

February  29,  1B2S. 
Dear  Sir: 

I  have  your  letter  of  February  28th,  transmitting  to  me  letter  received 
by  you  from  Hon.  Randall  Wells,  tax  collector  of  Putnam  county,  dated  Feb- 
ruary 27th,  asking  for  my  opinion  as  to  the  proper  interpretation  of  Section 
313,  Revised  General  Statutes,  permitting  persons  to  register  before  ta.\  col- 
lectors. 

This  section  has  been  construed  by  previous  Attorneys  General  anil   I 
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concur  in  their  construction  to  the  effect  that  no  person  Is  entitled  to  register 
lief  ore  the  tax  collector  except  under  the  terms  and  conditions  stated  in  the 
Utw  itself,  and  this:  "when  paying  their  poll  taxes." 

The  intent  of  this  provision,  which  is  applicable  only  to  primary  elections 
and  not  to  the  general  elections,  is  to  encourage  the  registration  of  persons 
who  are  required  to  pay  their  poll  taxes  anyway.  For  example,  the  law 
requires  the  tax  collector  to  collect  poll  taxes  from  a  tax  payer  who  pays  on 
real  or  jiersoual  property  and  he  must  pay  such  poll  taxes,  whether  he  intends 
to  vote  or  not.  In  order  to  make  it  convenient  for  such  persons  who  are  thus 
called  on  to  pay  poll  tax  to  secure  the  benefits  of  their  right  of  suffrage,  which 
they  are  paying  for  any  way.  the  law  provided  for  the  tax  collector  to  have 
power  to  register  such  persons. 

Another  reason  for  the  law  was  that  persons  frequently  complain  that 
rbe.v  should  not  lie  required  to  pay  [toll  taxes  because  they  .were  not  registered 
to  vote.  The  answer  to  the  argument  was  for  the  tax  collector  to  produce  a 
registration  blank  and  qualify  the  person  then  and  there  by  registering  him, 

T  do  not  think  that  the  tax  collector  has  power  to  register  anyone  except 
nt  the  time  the  registrant  pays  his  or  her  poll  tax.  If  a  registrant  lias  paid 
poll  taxes  to  the  tax  collector  at  a  previous  tinie  the  tax  collector  has  no 
power  to  register  biiu  at  a  subsequent  date. 

Trusting  this  gives  you  the  information  that  you  require.  I  am. 

Very  truly  yours, 

F1SED  H.  DAVIS,  Attorney  General. 

THEE  AM)  Tl'BE  DEALER— WHAT  CONSTITUTES 

March  20,  1928. 
Ifear  Sir: 

I  have  your  request  of  March  lfi,  lfl28,  for  my  opinion  as  to  what  consti- 
tutes an  automobile  tire  and  tolie  dealer  under  the  provision  of  Chapter 
12412,  Acts  of  1!>27.  Laws  of  Florida. 

ruder  Section  II  of  the  Act  the  definition  of  a  tire  and  tube  dealer  is 
given  as  follows: 

Every  jierson,  firm  or  corporation  who  buys  automobile  tires  and 
tubes  or  either  for  resale,  or  who  is  engaged  in  selling  automobile 
tires  and  tubes  or  either,  whether  as  a  separate  and  Independent  busi- 
ness or  In  connection  with  any  other  business,  be  and  is  hereby  de- 
clared to  be  an  automobile  tire  and  tube  dealer. 

It  will  be  noted  that  the  first  class  of  persons  covered  by  the  definition  is 
that  class  which  buys  tires  aiid  tubes  for  resale. 

The  second  class  of  persons  <*omprises  those  engaged  in  selling  automobile 
tires  and  tubes,  whether  as  a  separate  and  independent  business  or  in  con- 
nection with  any  other  business.  The  question  then  arises  as  to  whether  or 
riot  a  person  who  receives  and  sells  tires  and  tubes  on  consignment  Is  engaged 
in  selling  tbe  same  within  the  meaning  of  the  .second  part  of  the  definition. 
I  think  such  a  person  would  be,  and  I  think  it  could  scarcely  lie  contended 
that  one  could  conduct  a  hardware  business  in  Tallahassee  or  any  city  by 
selling  goods  for  Sears-Roebuck  &  Company  which  were  sent  to  him  entirely 
on  consignment  can  escape  paying  a  hardware  dealer's  license  ta-x  merely 
because  the  goods  were  sent  to  him  on  consignment  and  lie  receives  his  com- 
mission only  for  disposing  of  the  goods. 

The  mere  taking  of  orders  by  sample  would  not  constitute  the  person 
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taking  the  orders  a  tire  and  tube  dealer  within  the  meaning  of  the  section 
providing  the  person,  firm  or  corporation  for  which  he  took  the  order*  was 
itself  properly  licensed  as  a  tire  unit  tube  dealer,  as  he  would  lie  merely  acting 
as  the  agent  of  the  vendor,  a  properly  licensed  concern,  authorized  to  sell 
tires  tiinl  Lubes  either  directly  or  through  agents. 

Salesmen  working  for  a  duly  licensed  tire  and  tube  dealer  carrying  sam- 
ples, taking  orders  and  collecting  money  due  pursuant  to  orders  would  not  In- 
subject  to  a  separate  license  as  such  salesman.  The  license  of  the  principal 
for  which  such  salesman  worked  would  be  sufficient  to  cover  his  taking 
orders,  etc. 

In  this  connection  I  would  call  attention  to  the  fact  that  both  a  State  am) 
County  license  is  provided  for  by  Chapter  12412.  Therefore,  a  salesman  would 
only  be  protected  by  the  license  of  the  principal  for  which  he  worked  In  the 
particular  counties  for  which  his  principal  had  taken  out  a  county  license.  In 
other  words,  a  tire  and  tube  dealer  having  a  proper  license  In  Orange  county 
might  sell  tires  and  tubes  either  at  this  place  of  business  or  by  sending  out 
salesmen  or  by  constituting  (Wing  stations,  etc.,  as  agents  to  take  orders,  pro- 
vided It  confined  its  business  to  Orange  county  unless  it  wished  to  take  out  a 
further  county  license  for  any  other  county  in  which  it  desired  to  extend  Its 
operations. 

Trusting  I  hare  made  the  matter  clear.  I  am 

Very  truly  yonrs, 

FRED  H.  DAVIS,  Attorney  General. 

SPECIAL  TAX   SCHOOL  DISTRICT  NO.  7— LEE  AND  COLLIER  COI'N- 

TrES— SINKING   FIND  AND  INTEREST 

,,„  .  B1  April  IS.  1928. 

/leaf  8ir; 

I  have  your  request  of  April  12th,  asking  my  opinion  with  reference  to 
the  collection  ami  bundling  of  both  the  Interest  and  sinking  fund  money 
collected  in  Lee  and  Collier  counties  respectively  in  connection  with  a  bond 
Issue  made  by  Special  Tax  School  District  No.  7.  created  when  the  district 
was  located  in  Lee  county  hut  part  of  which,  since  the  creation  of  Collier 
county  lies  in  the  latter  county;  the  Interest  and  sinking  fund  of  which  imnd 
Issue  has  to  be  collected  in  |tart  by  each  of  the  two  counties. 

I 'ill ess  this  matter  can  lie  adjusted  by  agreement  between  the  two  coun- 
ties in  question  and  proper  resolutions  passed  by  I.ee  and  Collier  count  le*. 
governing  the  distribution  of  the  liability  for  the  indebtedness  and  making 
provision  for  the  interest  and  sinking  fund  in  each  of  the  counties,  the  mutter 
will  have  to  be  settled  by  suit  in  chancery,  to  lie  instituted  In  the  mime  of  one 
county  board  against  the  other  county  hoard,  for  the  purjiose  of  having  the 
court  adjudicate  the  respective  liability  of  each  county  and  of  making  pro 
vision  In  its  decree  for  proper  protection  for  the  Interest  and  sinking  fund. 

It  Is  the  duty  of  each  county  to  take  proper  steps  to  protect  the  interest 
and  sinking  fund  of  this  bond  issue  and  if  they  cannot  agree  upon  the  amount 
for  which  each  county  is  liable  respectively  they  should  at  once  have  U>e 
matter  determined  by  the  Circuit  Court. 

Neither  county  has  the  right  to  refuse  to  provide  for  the  collection  of  Its 
fair  proportion  of  Interest  and  sinking  fund. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 
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MONET— TRANSFER  OF  FROM   ONE   FUND  TO  ANOTHER. 

April  18,  1928. 
Dear  Sir : 

I  have  your  letter  of  the  33th  inst.,  as  follows: 

I  am  transmitting  herewith  a  letter  received  from  the  secretary 
(if  the  Board  of  Commissioners  of  State  Institutions  in  reference  to 
:i  transfer  of  $5,000.00  from  the  free  school  test  hook  fund  to  the 
incidental  fund  of  the  Board  of  Commissioners  of  State  Institutions, 
and  I  would  be  very  much  pleased  to  have  you  advise  me  whether 
or  not  the  transfer  requested  can  he  made  under  the  act  of  the 
Legislature  of  1027,  Chapter  12295  of  the  Laws  of  Florida,  and  if 
so,  should  it  not  require  the  action  of  the  Governor. 

Transfers  of  money  from  one  fund  to  another  as  provided  for  hy  Chap- 
ter 12295,  Arts  of  1927,  Laws  of  Florida,  can  only  be  accomplished  by  action 
of  the  Governor  with  the  approval  of  the  Comptroller,  as  provided  by  Sec- 
tion 2  of  the  act. 

If  the  procedure  provided  for  by  Section  2  is  followed,  I  am  of  the  opinion 
that  the  sum  of  $5,000  may  be  legally  transferred  from  the  free  school  text 
book  fund  to  the  incidental  fund  of  the  Board  of  Commissioners  of  State  Insti- 
tutions. 

In  each  separate  item  of  appropriation  the  word  "fund"  as  used  in  Sec- 
tion 2  of  the  act  has  reference  to  any  sum  of  money  set  aside  for  the  specific 
purpose,  whether  by  way  of  appropriation  or  otherwise. 

Very  truly  yours, 
•  FRED  H.  DAVIS,  Attorney  General. 

TRUST  FUNCTIONS,  EXERCISE  OF  BY  BANKS 

May  4,  1928. 
Dear  Sir : 

I  have  your  letter  of  April  11th,  iu  which  you  request  my  opinion  as  to 
whether  or  not  you  should  stop  a  certain  bank  from  exercising  trust  func- 
tions until  it  has  complied  with  Chapter  6155,  ActB  of  1911,  as  amended,  in 
view  of  the  fact  tbat  the  particular  bank  in  question  was  chartered  in  1907 
and  its  charter  appears  to  carry  with  it  the  privilege  of  acting  as  trustee, 
executor,  administrator,  etc.,  it  further  appearing  that  the  bank  has  not 
undertaken  to  exercise  this  privilege  contained  in  its  charter  until  the  past 
few  months. 

In  my  opinion  the  fact  tbat  this  bank  was  chartered  in  1907  and  au- 
thorized to  exercise  trust  functions  does  not  empower  such  bank  to  ignore 
or  violate  the  requirements  of  the  taw  relating  to  the  conditions  upon  which 
i  rust  companies  can  do  business  in  this  State  and  I  advise,  therefore,  that 
yon  should  proceed  against  this  bank  as  if  the  charter  power  referred  to 
did  not  exist, 

I  fiud  no  provision  of  law  exempting  hanks  doing  business  in  Florida, 
whether  incorporated  before  or  after  the  passage  of  the  legislative  act  of 
1911  from  complying  with  the  provisions  of  Section  4188,  Revised  General 
Statutes  of  Florida. 

Very  truly  yours, 

FRED  H,  DAVIS,  Attorney  General. 
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LANDS   SOLD  OR  CERTIFIED   TO   STATE— PROCEDURE. 

Stay  15.  Ift28. 

Dear  Sir : 

I  have  your  request  of  May  14th  for  my  opinion  as  to  whether  or  not 

a  tax  collector  can  advertise  land  previously  sold  to  the  State,  the  certificate 

covering  which  land  is  still  held  by  the  State. 

Section  722,  Revised  General  Statutes  of  Florida,  contains  the  following 

provision : 

Provided,  that  the  county  assessor  of  taxes  shall  not  assess  any 
lot  or  parcel  of  land  certified  or  sold  to  the  State  for  any  previous 
yenrs.  unless  such  lot  or  parcel  of  laud  so  certified  or  sold  snail  lie 
included  in  the  lists  furnished  by  the  Comptroller  to  the  county  as- 
sessor of  taxes  as  provided  by  law ;  and  the  Comptroller  shall  not 
allow  any  commissions  to  the  county  assessor  of  taxes,  tax  collector, 
or  costs  to  newspapers  advertising  the  same,  the  assessor  being  liable 
and  responsible  for  costs  of  advertising  property  wrongfully  assessed 
and  advertised  In  accordance  with  the  provisions  of  this  section. 

The  purpose  of  the  law  above  referred  to  was  to  make  it  unnecessary  for 
a  tax  collector  to  advertise  and  sell  taud  which  had  been  sold  for  taxes? 
and  certified  to  the  State  unless  same  should  be  expressly  directed  by  the 
Comptroller  because  of  irregularity  or  Invalidity  of  the  certificate  held  by 
the  State  or  some  other  cause. 

In  other  words,  the  procedure  contemplates  that  a  tax  collector  shall  ad 
vertise  und  sell  property  for  taxes  and  in  the  event  that  same  is  certified 
or  sold  to  the  State  that  the  same  shall  not  again  be  advertised  for  sale  by 
the  tax  collector  so  long  as  the  certificate  of  same  Is  held  by  the  State, 
whether  subject  to  redemption  or  otherwise,  Should  the  landowner  desire 
to  redeem  his  property  he  could  do  so  within  two  years  by  paying  up  I  he 
outstanding  certificate  held  by  the  State  as  well  as  all  subsequent  taxes 
accruing  thereon.  In  the  event  that  a  taxpayer  did  not  redeem  the  same 
within  two  years  after  the  tax  certificate  was  certified  to  the  State  title  to 
the  land  would  automatically  vest  in  the  State  at  the  expiration  of  the  two 
years.     See  Section  709,  Revised  General  Statutes. 

Section  769,  Revised  General  Statutes,  requires  that  Tax  Assessors,  in 
making  up  their  assessment  rolls,  shall  place  thereon  the  land  certified  to 
them  by  the  Comptroller  as  having  l>eeu  sold  to  the  State  for  taxes  and  shall 
enter  their  valuations  of  the  same  on  the  rolls  and  shall  mark  against  such 
lands  the  words  "State  Tax  Certificate,"  but  that  the  amount  of  taxes  on 
said  lands  shall  not  be  extended  on  the  roll.  When  said  lands  are  redeemed 
from  the  tax  certificate  or  certificates  the  person  redeeming  shall  also  pay 
the  taxes  for  the  years  for  which  the  said  lands  are  marked  ns  aforesaid 
at  the  rate  of  taxation  levied  thereon  in  those  years,  respectively,  together 
with  interest  as  provided  by  law. 

I  am,  therefore,  of  the  opinion  that  when  tands  have  once  been  adver- 
tised and  sold  and  certified  to  the  State  they  should  not  be  again  advertised 
or  sold  by  tax  collectors  as  long  as  such  certificates  remain  in  the  hands  of 
the  State,  unredeemed  or  unsold. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 
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To  the  Honorable  Tax  Collectors  and  Tax  Assessors  of  the  State  of 
Florida — Gentlemen :  The  foregoing  opinion  of  the  Attorney  General  is 
co mniun tented  for  your  information  and  guidance. — Ernest  Amos,  Comptroller, 

-WITNESS— NON-RESIDENT    BEFORE    GRAND    Jl'RY— MILEAGE    AND 

PER  DIEM 

May  15,  1928. 
Dear  Sir; 

I  have  your  letter  of  May  14th,  reading  as  follows : 

I  a  in  transmitting  herewith  a  letter  from  Hon.  K,  R.  U'Quinn, 
clerk  Circuit  Court  of  Pinellas  county,  to  which  is  attached  an  order 
of  the  court  signed  by  Hon.  John  t*.  Bird,  judge  of  the  Sixth  Judicial 
Circuit,  directing  the  clerk  to  pay  out  of  the  money  furnished  to 
him  by  the  State  to  pay  jurors  and  witnesses  tiefore  the  grand  Jury 
the  actual  expenses  from  the  City  of  New  York  to  the  City  of  Clear- 
water in  the  amount  of  iflOR.OO,  to  one  L,  C.  Smith,  as  a  material 
witness  of  the  State  before  the  grand  jury  of  Pinellas  county. 

The  law  provides  for  furnishing  the  money  to  pay  jurors  nud 
witnesses  before  the  grant]  jury  and  fixes  the  mileage  and  i»er  diem 
to  be  allowed  in  such  eases  and  further  provides  that  the  money 
shall  not  be  used  for  any  other  purpose. 

Kindly  advise,  if  in  your  opinion  the  disbursement  of  the  $108.00 
by  the  clerk  can  be  allowed  in  auditing  his  pay-roll. 

It  appears  from  the  papers  that  you  submitted  that  one  L.  C.  Smith, 
who  was  at  the  time  in  the  City  of  New  York  was  a  material  witness  for 
the  State  before  the  grand  jury  of  Pinellas  County,  Fla..  in  order  to  su- 
able the  State  to  secure  an  indictment  against  one  N.  E.  Jones  for  obtaining 
money  under  false  pretenses. 

The  statutes  of  the  State  provfde  that  the  compensation  of  witnesses 
before  the  grand  jury  shall  be  paid  by  the  State  of  Florida  and  is  not  a 
charge  against  the  several  counties. 

It  has  been  suggest ed  that  inasmuch  as  a  grand  jury  subpoena  for  the 
witness  from  u  Florida  court  would  not  run  outside  of  the  State  of  Florida 
that  it  would  be  improper  to  pay  a  witness  any  per  diem  or  mileage  except  for 
his  per  diem  and  mileage  earned  or  which  accrued  to  him  in  the  State  of 
Florida. 

While  it  is  true  that  a  grand  jury  subpoena  has  no  territorial  jurisdic- 
tion beyond  the  borders  of  this  State,  yet  the  Constitution  of  the  State  of 
Florida  has  provided  that  Circuit  Courts  and  the  judges  thereof  shall  have 
power  to  issue  "AH  writs  proper  and  necessary  to  the  complete  exercise  of 
their  jurisdiction."    See  Section  1L  Article  V,  Constitution. 

It  appears  that  in  the  instant  case  the  witness  was  willing  to  voluntarily 
come  into  the  State  of  Florida  to  give  his  testimony  before  the  grand  jury 
provided  that  lie  would  1m?  assured  of  the  payment  of  his  actual,  reasonable 
and  necessary  expenses  from  the  City  of  New  York  to  the  City  of  Clear- 
water in  the  amount  of  $108  and  it  further  appears  that  Hon,  John  8.  Bird, 
judge  of  the  Circuit  Court  for  Pinellas  County,  Fla.,  acting  upon  petition  of 
the  State  Attorney  of  that  circuit  has  made  an  order,  by  which  he  finds 
that   the   testimony    of   the  said    witness   was   material,    necessary    and    in- 
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dl*|>cusahlc  and  that  the  witness  should  be  paid  by  the  clerk  the  amount  of 
such  actual  expenses  incurred  by  him  In  attending  the  term  of  court  ami 
giving  evidence   before   the  urinal   jury. 

in  my  opinion,  the  order  of  the  Judge  in  finest  ion  Is  in  the  nature  of  ■ 
writ  for  the  enforcement  of  the  Jurisdiction  which  is  exercisable  by  the  Cir- 
t-uit  Court  of  Pinellas  county  under  Section  11  of  Article  V  of  the  Conatitu- 
tion  of  the  State  of  Florida  and  that  the  payment  by  the  clerk  of  the  Circuit 
Court  of  the  amount  of  mouey  ordered  to  be  paid  by  the  Judge  In  com- 
pliauce  with  said  order  Is  legal  and  proper. 

1  might  add  that  I  am  of  the  opinion  that  in  a  case  where  it  is  nec- 
essary that  n  witness  be  obtained  from  outside  the  Stale  In  order  to  enable 
the  State  to  conduct  the  prosecution  of  a  person  charged  with  crime  In  this 
State  before  a  court  of  gcnernl  jurisdiction,  that  such  court  of  genera)  juris- 
diction has  the  inherent  right  and  |n>wrr  to  provide  for  the  payment  of  such 
witness  by  providing  for  bis  cumis-nsai  ion  iu  such  reasonable  amount  as  may 
lie  necessary  in  order  to  induce  the  witness  to  waive  his  immunity  from  ordi- 
nary process  which  he  would  have  because  of  his  absence  from  the  territorial 
jurisdiction  of  the  court. 

In  every  such  case  as  that  above  referred  to  I  am  of  the  opinion  that 
the  right  of  the  clerk  to  make  payment  out  of  either  State  or  County  funds 
fur  miii[>cusuti<iii  of  :i  witness  aim  attends  from  outside  the  State  must  b*J 
founded  on  an  order  made  by  the  judge  before  whom  the  i-ase  In  brought 
to  trial. 

Respectfully  submitted. 

FRED  II.  DAVIS.  Attorney  General. 

HANKS.  IlEFl'NCT.— PREFERRED  CLAIM  AGAINST 

June  10,   lies. 
/»ror  Bl> ■: 

I  have  your  letter  of  June  1st.  In  which  you  ask  my  opinion  u|>on  the 
f ol  1  o  w  i  n  k  P  ropos  Ition : 

"A"  received  cheeks  from  his  customers  and  deitoslted  them  In 
his  ("A's")  bank  and  they  were  forwarded  through  banking  channels 
for  handling  in  due  course  to  the  bank  against  which  drawn.     The 
bank  on  which  drawn  received  them  through  its  enrrest  ion  dent  bank, 
issued  its  exchange  in  payment,  hut  failed  before  the  exchange  wait 
paid  aud  hence  the  checks  were  charged  hack  by  the  correspondent 
bank  against  "A's"  bauk,  who  in  turn  charged  them  back  against  ''A.*' 
Would  "A"  have  a  preferred  claim  against  the  closed  bank? 
I  have  carefully  read  the  head  notes  of  the  case  of  Atlantic  National  Hank 
of  Jacksonville  vs.  Frederick,  decided  April  20th,  192s.  and  while  I  have  not 
had  access  to  examine  the  main  text  of  the  opinion  in  that  case.  1  am  of  the 
opinion  that  the  principles  announced  In  the  Pratt  case  above  referred  to  do 
not  necessarily  govern  the  hyjHithetlcal  case  which  you  ineutloued. 

It  appears  to  me  that  In  the  hypothetical  case  you  mentioned  that  no  such 
equities  exist  as  ap|>ear  to  have  existed  in  the  Pratt  case  and  that,  therefore. 
"A"  would  not  have  a  preferred  claim  against  the  closet!  bank. 
Very  truly  youre. 

FKED  H.  DAVIS.  Attorney  General. 
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TAXATION.  IF  METHOD  PROVIDED  BY  SEC.  705,  R.  G.  S.,  IS  APPLICA- 
BLE TO  CERTAIN  BUILDING  AND  LOAN  ASSOCIATIONS 

June  Id,  192S. 

I  tear  Sir: 

I  have  your  letter  of  May  9th,  asking  my  opinion  as  to  whether  or  not  the 
method  of  taxation  provided  for  liy  Section  705,  Revised  General  Statutes,  is 
applicable  to  taxes  assessed  against  building  and  loan  associations  incorpo- 
rated under  the  laws  of  Florida. 

The  only  requirement  of  Section  705,  relating  to  the  payment  of  taxes  by 
the  corporation  itself  is  that  each  "banking  association"  shall  pay  the  taxes 
"as  the  agent  of  each  of  its  shareholders,"  and  that  the  said  association  may 
retain  "so  much  of  any  dividend  belonging  to  any  shareholder  as  It  shall  be 
necessary  to  i»ay  any  taxes  levied  upon  its  shares." 

Under  Section  096,  Revised  General  Statutes  of  Florida,  personal  prop- 
erty is  detined  as  Including  "shares  of  all  Incorporated  and  unincorporated 
companies." 

Section  715.  Revised  General  Statutes,  makes  it  the  duty  of  every  person 
owning  or  having  control,  management  custody,  direction,  supervision  or 
ngency  of  property  to  return  the  same  for  taxation  to  the  county  assessor  of 
taxes  in  the  proper  county. 

Section  705  supra  provides  that  the  owner  or  holder  of  stock  In  any 
lucorporated  company  doing  business  under  corporate  name  shall  not  be 
taxed  for  such  stock  provided  the  stock  is  returned  for  taxation  by  the  com- 
pany and  taxes  are  paid  therein  by  the  company  or  the  property  of  the  cor- 
poration is  assessed  for  taxes  where  tooted  mid  taxes  are  then  paid  on  the 
property. 

After  this  follows  certain  special  provisions  relating  to  the  assessment 
and  collection  of  taxes  ui»on  shares  of  "hanking  associations  organized  witbin 
this  State." 

Considering  the  nature  of  a  building  and  loan  association  as  now  created 
and  defined  by  law  and  the  provisions  of  our  tax  lnws  with  reference  to  the 
taxation  of  shares  of  stock  in  incorporated  companies,  it  appears  that  while 
the  shares  of  stock  in  a  building  and  loan  association  are  taxable  as  personal 
pro|ierty  under  a  definition  of  personalty  in  Section  676,  Revised  General  Stat- 
utes, that  nevertheless  the  building  and  loan  association  Is  not  required  to 
return  for  taxation  shares  of  stock  or  to  pay  taxes  thereon,  but  may  at  its 
option  leave  such  shares  to  be  assessed  for  taxation  in  the  names  of  the 
original  owners  and  holders  thereof  wherever  the  same  may  be  located. 

In  other  words,  it  appears  that  a  building  and  loan  association  which 
falls  within  the  purview  of  the  first  portion  of  Section  705,  which. gives  to  a 
corporation  in  this  State  the  right  to  return  for  taxation  its  shares  of  stock 
and  pay  taxes  upon  the  same,  in  consideration  of  which  the  owner  or  holder 
of  the  stock  would  be  exempt  from  taxation  for  such  stock  which  has  already 
been  returned  in  the  name  of.  and  the  taxes  paid  by.  the  corporation  Itself. 

There  is  nothing  to  prevent  a  building  and  loan  association  returning  its 
shares  of  stock  for  taxation  and  paying  taxes  upon  same  in  behalf  of  indi- 
vidual shareholders  aud  yet  at  the  same  time  I  find  nothing  in  the 'statutes 
which  makes  it  mandatory  upon  a  building  and  loan  association  to  do  so. 

Very  truly  yours. 
FRED  H.  DAVIS,  Attorney  General. 
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BANKING  COMPANIES— STOCKHOLDERS   OK— STATITE   OK 
LIMITATIONS 

J  tin..  SQL  wax 

Hear  Sir: 

I  am  of  the  opinion  that  under  Section  412S.  Revised  General  Statutes, 
const riied  In  connection  with  paragraph  5  of  Section  2K1P.  Revised  General 
Statutes,  as  to  stockholders  of  banking  companies  who  are  res[tonsIble  for 
contracts,  debts  and  engagement*  of  tht>  company  to  the  extent  of  the  amount 
of  their  capital  stock  therein  at  par  in  addition  to  what  they  have  Invested 
by  way  of  a  statutory  liability  for  assessment  therefor,  the  statute  of  limita- 
tions governing  liability  under  Section  4128  is  three  (3)  years. 

Such  liability  is  u  liability  created  by  statute  other  than  a  penalty  or 
forfeiture  and.  therefore,  falls  under  Class  1.  Paragraph  5.  Section  293! I. 

Very  truly  yours, 
EKED  H.  I>AVIS,  Attorney  General. 

RKAL  ESTATE— BALK  OF  FOR  NON-PAYMENT  <>K  TANKS— OATH 

OF  SALE 

June  2o.  192«. 
hear  Sir: 

I  have  your  letter,  requesting  my  opinion  us  to  whether  or  not  it  tax 
collector  who  has  proceeded  in  accordance  with  Section  7r>«.  Revised  i  Jen  era] 
Statutes  of  Florida,  to  advertise  real  estate  to  be  sold  for  non-payment  of 
taxes  has  the  lawful  authority  to  itostiKine  said  tax  sale  to  a  later  date  after 
the  completion  of  the  publication  of  thje  notice  provided  for  by  law. 
Section  7.19.  Revised  General  Statutes  of  Florida,  reads  us  follows: 

SALE  OF  LANDS  FOR  UNPAID  TAXES.— On  the  day  deals 
nated  in  the  notice  of  sale.  at  12  o'clock  noon,  the  tax  collector  shall 
commence  the  sale  of  those  lands  on  which  taxes  have  not  been  paid 
as  aforesaid,  and  shall  continue  the  same  from  day  to  day  until  so 
much  of  each  pan-el  thereof  shall  be  sold  as  shall  be  sufficient  to  pay 
the  taxes,  costs  and  charges  thereon,  and  in  case  there  are  no  bidders 
the  whole  tract  shall  be  bid  off  by  the  tax  collector  for  the  State,  and 
the  tax  collector  must  offer  alt  such  lands  as  assessed. 

Under  the  provisions  of  said  section  it  is  iny  opinion  that  the  tax  collec- 
tor is  under  the  mandatory  duty  to  proceed  with  the  sale  pursuant  to  adver- 
tisement made  and  that  such  tax  collector  has  no  authority  to  disregard  pro- 
ceedings theretofore  taken  by  him  by  way  of  advertisement  leading  up  to 
such' tax  sale. 

In  this  connection,  1  beg  to  call  to  your  attention  the  fact  that  the  Su- 
preme Court  of  Florida  has  held  in  a  numlier  of  cases  that  tax  proceedings  are 
in  invitum.  and  to  be  valid  must  be  xtricti  Jurin. 

Failure  to  comply  with  the  provisions  of  the  tax  laws  will  render  the 
proceedings  void  and  statutes  providing  for  tax  sales  imist  be  strictly  con- 
strued. 

It  is,  therefore,  my  opinion  that  when  a  tax  collector  lias  prepared  and 
published  the  notice  required  to  be  given  in  the  manner  provided  by  Section 
75G,   Revised  General   Statutes  of  Florida,   that  thereafter  he  has  no  option, 
but  to  commence  the  sale  and  carry  out  the  same  as  required  by  Section  768. 
Revised  General  Statutes  of  Florida,  above  quoted. 

7— A.  Q. 
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The  law  does  uot  fix  the  date  for  holding  a  tax  sale,  such  choice  devolv- 
ing upon  the  tax  collector  in  the  performance  of  his  duty. 

Having  once  selected  a  date  and  (riven  the  requisite  notice  which  In  a 
condition  precedent  to  the  making  of  a  sale,  the  tax  collector's  powers  in  the 
premises  are  funftux  officio  and  he  ia  without  power  to  disregard  proceedings 
taken  by  him  and  to  reset  another  date  for  the  assessment  and  sale. 

In  any  case  where  a  postponement  is  authorized  at  all.  it  can  only  be 
accomplished  by  withholding  the  publication  of  the  notice  so  that  the  day  of 
sale  might  fall  at  a  later  period  than  would  otherwise  occur. 

Should  it  tie  found  after  a  notice  has  been  published  that  such  notice  was 
not  published  as  required  by  law  and  hence  the  notice  already  published  would 
be  void  and  might  lie  disregarded,  in  this  event  the  tax  collector  would  have 
authority  to  rendvertise  and  in  such  advertisement  designate  a  later  day  of 
sale,  but  where  the  first  notice  is  made  out  and  published,  the  tax  collector 
has  no  option  but  to  proceed  in  accordance  with  the  statute  to  execute  the 
delegated  authority  conferred  uiwn  him  in  the  manner  laid  down  by  the  stat- 
utes for  its  exercise. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COFNTY   DEPOSITORIES— TRANSMITTING    WARRANTS 

September  3,  1928. 
Dear  Mr: 

I  have  your  letter  of  August  20th',  in  which  you  asked  my  opinion  as  to 

the  proper  course  your  office  should  pursue  In  transmitting  warrants  to  the 
various  county  depositories  of  Volusia  county,  Florida,  and  In  which  you 
asked  whether  or  uot  under  the  existing  law  your  office  could  send  all  the 
warrants  payable  to  Volusia  county  to  one  county  depository  to  the  exclusion 
of  the  other  eight  designated,  qualified  depositories  for  county  funds. 

The  matter  in  question  is  governed  by  Section  2404,  Compiled  Statutes  of 
1H27.  and  the  following  sections. 

The  language  of  the  law  is  that  the  county  depositories  thereby  mentioned 
are  not  only  authorized  to  receive  county  deposits,  but  are  "entitled  to  receive 
public  funds  in  the  manner  and  methods"  provided  by  law. 

I  find  nothing  in  the  statute  which  would  render  it  invalid  for  your  office 
to  make  remittance  of  all  the  county  funds  handled  by  yon  direct  to  the 
Volusia  County  Bank  &  Trust  Company  to  the  exclusion  of  the  eight  other 
designated  depositories  provided  such  course  of  remittance  is  consented  to  by 
the  other  depositories  affected  by  such  course  of  procedure. 

However,  in  view  of  the  language  of  the  statute,  which  is  to  the  effect 
that  banks  complying  with  the  law  and  becoming  county  depositories  are 
"entitled  to  receive"  public  moneys.  I  am  of  the  opinion  that  in  the  absence 
of  the  consent  of  the  other  depositories  Involved  that  you  should  recognize 
the  statutory  right  of  the  depositories  and  make  remittances  in.  such  manner 
to  said  various  depositories  as  will  comply  with  the  statutory  intent  and 
purpose,  which  is  to  have  county  dejjosits  divided  among  the  qualified  banks 
equitably  in  proportion  to  each  other. 

I  return  herewith  file  in  the  matter. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 
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TAX   CERTIFICATE— REDEMPTION   OF 
Dear  Sir :  September  4,  1928. 

I  am  in  receipt  of  your  letter  of  August  -7th.  enclosing  copy  of  a  letter 
received  by  you  from  Karl  B.  O'Quinn.  Clerk  of  Circuit  Court  of  Pinellas 
County,  with  reference  to  the  redemption  of  tax  certificates. 

The  laws  of  this  State  on  this  subject  are  very  much  in  confusion  anil 
Mr.  O'jQuinn's  comments  are  timely. 

My  Interpretation  of  the  laws  governing  assessment  of  taxes  Is  that 
where  land  is  sold  to  the  State  for  Its  taxes  such  land  Is  nevertheless  assessed 
each  year  thereafter  In  like  manner  as  other  p roper ty  Is  assessed,  with  the 
exception  that  the  amount  of  the  taxes  is  not  extended  on  the  tax  roll.  In 
other  words,  the  tax  assessor  should  take  the  land  which  has  been  sold  to 
the  State  and  against  which  a  State  tax  certificate  has  been  issued,  and  put 
n  valuation  on  such  land  in  like  manner  as  If  it  were  the  land  of  some  private 
individual.  The  only  thing  he  does  not  do  is  extend  the  amount  of  the  tax 
against  the  land  thus  assessed  by  him. 

It  is  absolutely  essential  that  this  be  done  because  the  Constitution  re- 
quires a  uniform  and  equal  assessment  of  all  lands  for  taxation.  For  tbc 
first  two  years,  at  least,  after  the  lands  of  n  private  Individual  are  sold  such 
lands  are  In  the  aggregate  body  of  taxable  land  of  the  county.  Proceeding 
for  the  valuation  of  such  lands  on  the  tax  books  constitutes  an  assessment  of 
tlie  lands  for  taxation  within  the  meaning  of  the  law,  and  the  fact  that  the 
amount  of  the  taxes  is  imi  extended  on  the  roll  does  not  detract  from  the 
legality  of  such  assessment. 

The  lien  on  land  for  taxes  arises  by  operation  of  law,  and  e'en  though 
no  taxes  whatever  are  assessed  against  the  land,  through  error  or  omission, 
the  lien  for  taxes  for  that  year  nevertheless  exists  and  continues  until  sat- 
isfied by  payment.  It  is  on  this  theory  that  back  assessments  are  permitted 
w  he  re  there  have  been  errors  in  the  assessment. 

Trusting  this  information  will  be  of  value  and  in  the  hope  that  some 
workable  law  will  lie  drawn  up  and  prepared  for  passage  at  the  next  session 
of  the  Legislature  which  will  straighten  out  the  whole  matter  of  State  tax 
certificates,  as  well  as  other  tax  certificates,  I  am. 

Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

GASOLINE   TAXES,    BEFCNDS.  OF   AMOt  NTS   COLLECTED  -ON    SHIP- 
MENTS IX   INTERSTATE  COMMERCE 
hear  Sir:  September  4,  1928. 

I  have  your  letter  of  August  30th.  transmitting  letter  received  by  you 
from  the  Sinclair  Refining  Company  relative  to  taxes,  alleged  to  have  been 
unlawfully  collected  on  sales  of  gasoline  alleged  to  have  been  made  In  Inter- 
state commerce. 

I  find  nothing  In  the  correspondence  you  referred  to  me  which  would 
warrant  you  in  making  the  refund  contended  for,  although  there  may  exist 
facts  not  stated  or  appearing  which  might  warrant  a  different  conclusion  on 
my  part,  If  those  facts  were  made  to  appear. 

I  find  nothing  in  the  law  which  exempts  from  the  payment  of  gasoline - 
taxes  a  dealer  who  makes  the  sale  of  gasoline  to  a  purchaser  and  intends  to 
immediately  ship  it  out  of  the  State  of  Florida  to  another  state. 
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The  tax  is  levied  and  assessed  against  tbe  seller  as  an  occupational 
license  tax  because  be  is  engaged  In  business  in  this  State,  and  if  tbe  gasoline 
is  sold  in  tbis  State,  although  tbe  purchaser  Intends  to  Immediately  tnke  It 
cut  of  the  State,  it  does  not  exempt  the  dealer  from  the  payment  of  the  tax 
on  his  part. 

If  tbere  were  any  such  exemption,  any  motorist  in  Tallahassee  wbo  was 
filling  np  his  tank  to  drive  over  to  Thomasville  would  be  entitled  to  the  ex- 
emption. Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

GASOLINE  DEALERS— EXEMPTION   IN*  FAVOR  OF  DISABLED 

VETERANS, 

September  7.  1928. 
Dear  Sir : 

I  have  your  letter  of  September  <5th  with  reference  to  the  construction 
of  Chapter  12110,  Laws  of  Florida,  granting  exemptions  to  disabled  veterans 
of  the  World  War,  which  has  been  construed  by  me  in  a  letter  to  Hon.  Howard 
Rowton,  State  Adjutant  American  legion,  under  date  of  August  7th.  last. 

In  the  opinion  referred  to  I  stated  that  the  exemption  authorized  hy 
Chapter  12110  applies  only  to  those  occupational  taxes  provided  for  by  cen- 
tral license  laws  for  revenue  purposes,  and  does  not  apply  to  dealers  in  gaso- 
line. My  statement  in  this  regard  had  reference  to  the  tax  of  4  cents  per 
gallon  for  every  gallon  of  gasoline  sold,  but  did  not  specifically  refer  to 
the  license  tax  of  $5.00  which  has  to  be  paid  by  each  individual  dealer  Tor 
iiiiiiiitaluiug  a  place  for  the  dispensing  of  gasoline. 

The  Supreme  Court  of  the  Cnited  States  has  construed  gasoline  taxes 
imposed  in  tike  manner  as  those  imposed  by  our  statutes  as  being  excise 
taxes  levied  on  the  transaction  of  sale  rather  than  upon  the  individual  oc- 
cupation of  the  dealer,  and  on  that  theory  has  held  that  the  United  States 
Government  is  exempt  from  the  payment  of  such  taxes.  It  can  readily  be 
seen  thnt  if  tbe  Supreme  Court  of  the  Culled  States  has  held  that  our  gaso- 
line tax  is  a  tax  Upon  the  sate  of  gasoline  by  whomsoever  made  and  is  to 
thnt  extent  a  tax  upon  tbe  purchaser,  us  well  as  the  seller,  that  Chapter 
12110.  Laws  of  Florida,  cannot  possibly  operate  to  exempt  disabled  veterans 
from  the  payment  of  suttfi  tax. 

However,  insofar  us  the  $5.00  tux  which  is  to  be  pnkl  by  each  individual 
dealer  is  concerned,  for  the  privilege  of  maintaining  a  pump  for  the  dis- 
pensing of  gasoline,  it  might  lie  reasonably  contended  that  such  55.00  tux  Is 
in  effect  an  occupational  tax  upon  the  dealer  and  that  therefore  a  disabled 
veteran  of  the  World  War  or  u  Spanish-American  War  disabled  veteran  might 
lie  exempted  from  tbe  puyment  of  this  particular  $5.00  tax. 

While  this  construction  of  the  statute  may  be  attended  with  doubt  I  am 
of  the  opinion  that  tbe  benefit  of  the  doubt  should  be  given  the  disabled 
veterans,  and  accordingly  that  those  who  are  entitled  thereto  should  be 
allowed  their  exemption  from  pnymeut  of  the  $5.00  tux  referred  to  in  Chap- 
ter 12037,  Acts  of  1927,  amending  previous  acts  imposing  gasoline  taxes. 

At  the  same  time  I  can  find  no  support  in  the  law  fur  holding  that  such 
disabled  veterans  are  exempt  from  payment  of  the  4-eent  per  gallon  tax 
imposed  for  general  revenue,  nor  the  extra  1-ceut  tax  for  school  purposes,  as 
that  particular  tux  bus  been  very  definitely  and  specifically  held  by  the  Su- 
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preme  Court  of  the  United  States  to  be  a  sale*  tax  resting  as  much  upon  the 
purchaser  as  upon  the  dealer. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

GASOLINE  AND  OTHER  LIKE  PRODUCTS  OF  PETROLEUM— LICENSE 

TAX  ON   DEALERS. 

October   16,  1928. 
l>ear  tsir : 

I  have  your  request  of  October  13th  for  my  opinion  us  to  the  payment 
of  license  taxes  under  Chapter  10025,  Acts  of  1925,  as  amended,  and  Sections 
896,  939,  804  and  926,  Revised  General  Statutes  of  Florida. 

Chapter  10025,  Acts  of  1925.  and  its  1927  amendment  is  a  continuation 
of  Chapter  8411,  Acts  of  1921,  which  was  entitled  "AN  ACT  imposing  li- 
cense taxes  upon  dealers  In  gasoline  or  other  like  products  of  petroleum/' 

The  effect  of  Chapter  8411,  as  amended,  Is  to  Impose  an  excise  tax  upon 
the  sale  of  gasoline,  which  the  Supreme  Court  of  the  United  States  has  con- 
strued as  being  in  effect  a  sales  tax  resting  as  much  ujwm  the  purchaser  as 
upon  the  seller,  and,  indeed,  it  is  a  matter  of  common  knowledge  that  dealers 
of  gasoline  in  this  State  purposely  pass  this  tax  on  to  the  consumer  without 
bearing  any  portion  of  It  themselves, 

I  find  nothing  In  Chapter  8411,  as  amended  hy  Chapter  10025,  ns  amended 
by  the  Act  of  192T,  which  operates  as  a  repeal  of  Section  896,  Revised  Gen- 
eral Statutes  of  Florida,  which  imposes  upon  each  wholesale  dealer  of  gaso- 
line a  State  license  tax  of  $10  in  each  county,  and  under  Section  804  a  coun- 
ty license  of  $5,  plus  the  county  judge's  fee. 

I  am,  therefore,  of  the  opinion  that  Section  896,  Revised  General  Statutes, 
Is  still  in  force,  notwithstanding  Chapter  10025,  Acts  of  1925. 

Section  939,  Revised  General  Statutes,  provides  that  each  wholesale 
dealer  in  lubricating  oils  is  to  pay  a  State  license  tax  of  $25,  and  under 
Section  804  a  county  license  tax  of  $12,50  plus  county  Judge's  fee. 

This  tax  Is  levied  against  wholesale  dealers  who  sell  Illuminating  and 
lubricating  oils  which  are  different  from  gasoline.  I.e.,  kerosene  and  crude 
oil,  etc.,  as  well  as  lubricating  oils. 

Section  929  is  still  in  force  and  the  tax  therein  provided  for  should  be 
collected  from  the  wholesale  dealers  who  fall  within  the  terms  of  the  lan- 
guage of  this  section. 

Section  926,  R.  G.  S„  provides  that  "merchants,  druggists  and  storekeep- 
ers" shall  pay  certain  license  taxes  as  a  merchant  on  the  value  of  their 
stocks  of  goods. 

I  do  not  think  that  a  dealer  In  lubricating  oils  or  illuminating  oils  or 
gasoline  would  be  considered  a  merchant,  druggist  or  storekeeper  under  Sec- 
tion 926,  and  I  am,  therefore,  of  the  opinion  that  Section  926  has  no  applica- 
tion to  dealers  in  gasoline  or  other  like  products  of  petroleum  or  dealers  in 
illuminating  and  lubricating  oils  who  are  subject  to  the  taxes  provided  for 
In  Chapter  10025.  Acts  of  1925.  as  amended,  as  well  ns  Sections  896  and  939, 
Revised  General  Statutes. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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LEGAL  NOTICES— COST  TO  STATE. 

November  8.   1928. 
Dear  Sir: 

I  have  your  request  of  November  7tli.  for  my  opinion  us  to  whether  or 
not  Chapter  12215,  Acts  1927,  applies  to  legal  notices  or  advertisement*  of 
elections,  either  general  or  special,  and  to  the  publication  of  const Itutional 
amendments,  as  required  by  law. 

In  niy  opinion.  Section  2944,  Revised  General  Statutes,  as  amended  by 
Chapter  12215,  Acts  1927,  has  no  application  to  legal  notices  published  and 
paid  for  out  of  the  State  funds.  The  intention  of  the  law,  prescribing  u 
legal  rate  of  advertising  was  to  protect  members  of  the  public  who  are 
compelled  to  have  legal  advertising  done  from  the  charging  of  an  excessive 
price  for  same  by  the  publishers  of  newspapers,  and  was  not  Intended  to 
apply  to  any  advertising  done  by  State  officials  and  paid  for  out  of  State 
funds. 

Payment  of  advertising  charges  out  of  State  funds  is  governed  by  the  law 
making  the  particular  appropriation  for  payment  of  such  advertising  and 
the  amendment  of  Section  2944.  even  if  it  npplied  to  this  class  of  advertise- 
ments could  not  legally  have  the  effect  of  increasing  tlie  ordinary  appropria- 
tion made  by  the  Legislature  based  upon  Section  2944,  prior  to  the  time  it 
was  amended. 

Furthermore,  the  law  requiring  the  publication  of  constitutional  amend- 
ments and  notices  of  elections  contemplates  the  payment  of  uniform  charges 
throughout  the  State  and  it  is  upon  the  basis  that  the  charge  will  be  uni- 
form that  the  Legislature  has  made  its  appropriation  for  payment. 

1  advise,  therefore,  that  1  am  of  the  opinion  that  the  provisions  of  Chap- 
ter 12215.  Acts  of  1927,  amending  Section  2944.  Revised  General  Statutes, 
Insofar  as  they  fix  the  legal  rate  for  legal  advertising,  has  no  application  to 
legal  advertisements  required  and  paid  for  by  the  State  of  Florida  out  of 
the  State  Treasury  but  that  such  advertising  should  be  paid  for  on  a  uni- 
form basis  throughout  the  State,  in  accordance  with  the  allowance  made  for 
snch  advertising  under  the  law,  fixing  the  appropriation  for  such  payment. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

STATE.  FINANCIAL  SITUATION  OF— PRIORITY  OF  CLAIMS 

November  10,  192S. 
Dear  Sir: 

I  have  jour  letter  of  November  5th.  in  which  you  advise  me  thai  the 
income  of  the  State  treasury  is  wholly  insufficient  at  this  time  to  meet  the 
demands  upon  it  In  carrying  out  appropriations  made  by  Jaw  and  that  It  is 
obviously  necessary  that  some  means  must  be  devised  to  take  care  of  the 
situation. 

I  note  your  request  for  my  opinion  as  to  whether  or  not  certain  govern- 
mental agencies  have  prior  claims  on  the  available  receipts  that  should  be 
paid  in  full  or  whether  funds  In  hand  should  be  pro-rated  upon  an  equal  per- 
centago  to  all. 

I  find  that  the  same  situation  occurred  in  this  State  once  before  in  the 
year  1908,  and  that  by  reason  thereof  the  Legislature  of  the  State  of  Florida 
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passed  an  act.  which  is  now*  embraced  In  the  Statutes  of  Florida  as  Sections 
10T-2  and  1053,  Revised  General  Statutes.    These  sections  read  as  follows: 

1052.  BOARDS  AND  OFFICERS  NOT  TO  MAKE  CONTRACT 
FOR  EXPENDITURES  WITHOUT  ASCERTAINING  IF  FUNDS 
AVAILABLE.— That  no  board,  department,  officer,  eonjmission.  or 
committee  or  other  person  or  persons  charged  under  the  provisions  of 
any  act  of  the  Legislature  with  the  expenditure  of  any  money  payable 
ont  of  the  general  revenue  fund  shall  make  any  contract  or  incur  any 
obligation  for  the  payment  of  any  sum  out  of  the  treasury  of  the 
state  of  Florida,  except  for  the  salaries  of  public  officers  and  other 
current  expenses  of  the  State  except  expenses  of  operation  of  schools, 
without  first  ascertaining  from  the  Board  of  Commissioners  of  State 
Institutions  that  the  funds  necessary  to  meet  such  payments  will  be 
available  when  the  same  shall  become  due  aud  payable  and  constitute 
a  ctiarge  against  the  State. 

1053.  SCHOOL  APPROPRIATIONS  TO  HAVE  PRIORITY.— 
Appropriations  made  for  school  purposes  under  any  act  of  the  Legis- 
lature shall  he  payable  out  of  the  first  funds  available  under  the  pro- 
visions of  this  Act,  after  payment  of  the  salaries  of  public  officers, 
and  other  current  expenses  as  herefnhefore  provided,  and  the  moneys 
for  such  appropriations  shall  be  available  us  fast  as  they  come  in 
without  waiting  for  the  whole  amount  of  any  such  appropriation  to 
l»  received  into  the  treasury. 

I  further  find  that  shortly  after  this  Act  was  passed  It  was  construed  by 
former  Attorney  General  William  H.  Ellis,  who  is  now  Chief  Justice  of  the 
Supreme  Court.  In  this  connection,  former  Attorney  General  Ellis,  in  an 
opinion  dated  August  15th,  1907,  rendered  to  Hon.  II.  D.  Croom,  Comptroller, 
used  the  following  language: 

The  purpose  of  this  Act  Is  obvious.  The  necessity  for  careful, 
prudent  management  of  the  general  revenue  fund  became  apparent  to 
the  Legislature ;  it  was  evident  that  the  general  revenue  fund  was 
insufficient  to  meet  the  appropriation  made  from  It,  In  excess  of  the 
current  expense  of  the  State,  so  that  It  became  necessary  for  the  wel- 
fare of  the  State  that  no  contract  should  be  made  nor  obligation  In- 
curred for  the  payment  ot  money  from  that  fund,  except  for  the  cur- 
rent expenses  of  the  State,  not  including  appropriations  for  school 
purposes,  until  the  Board  of  Commissioners  of  State  Institutions 
should  eay  that  the  funds  would  Ite  available  to  meet  the  proposed 
obligation  when  the  same  should  become  due. 

It  is  my  opinion  that  every  proposed  expenditure  from  the  gen- 
eral revenue  fund,  including  the  appropriations  for  school  purposes. 
which  cannot  be  classed  as  current  expenses  for  salaries  of  public 
officers,  is  prohibited  by  the  terms  of  this  Act  until  the  Board  of  Com 
miss  loners  of  Slate  Institutions  authorises  such  expenditure  by  stat- 
ing that  the  funds  are  available  or  will  lie  when  the  obligation  be- 
comes due. 

The  term  "current  expenses  of  the  State,"  as  used  in  the  first 
section  of  the  Act,  means  the  usual,  ordinary  or  running  expenses  of 
the  State.  An  expense  which  fs  fixed  not  in  amount  but  In  character, 
such  as  the  expense  of  maintaining  the  different  departments  of  the 
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government,  collection  of  revenue,  maintenance  of  tile  Florida  Hos- 
pital for  tlie  Insane,  maintenance  of  the  free  school  system.  Other 
exjtenses  are  not  current  but  extraordinary,  unusual.  The  erection 
of  buildings,  the  purchase  of  building  sites,  appropriations  for  the 
(iovernor's  Mansion,  for  a  lock  In  HIcpochee  canal,  for  printing  Su- 
preme Court  reports,  for  a  monument  at  Cbickamauga,  for  relief  of 
Daniel  Campbell  and  other  trustees,  to  aid  the  Florida  State  Mid- 
Winter  Fair  Association  and  to  aid  the  West  Florida  Fair  Associa- 
tion are,  in  my  opinion,  unusual  or  extraordinary  expenses,  and  are 
not  part  of  the  current  expenses  of  the  State.  The  expense  of  prepar- 
ing agricultural  statistics  under  Chapter  5609,  and  the  expenses 
incurred  for  the  yearly  encampment  of  the  State  troops  are  current 
expenses  within  the  meaning  of  the  Act. 

In  another  opinion  rendered  July  31st.  1908,  to  the  Adjutant  General  of 
Florida.  Air.  Ellis  said : 

The  term  "current  expenses"  0f  the  State,  as  used  in  Sections  1 
and  2  of  the  Act,  in  my  opinion,  means  the  usual,  ordinary  or  running 
expenses  of  the  State  government.  Sheldon  vs.  Purdy,  49  Pac.  228; 
State  vs.  Board  of  Education,  53  Atl.  236. 

As  a  general  principle  of  law.  a  departmental  interpretation  of  a  statute 
governing  the  powers  and  duties  of  officers  enters  into  and  becomes,  to  a 
large  extent,  a  part  of  the  law  itself. 

I  am,  therefore,  of  the  opinion  that  the  construction  of  this  statute 
placed  thereon  by  former  Attorney  General  Ellis  should  be  followed  and 
that  thiB  requires  an  answer  to  your  question  to  the  effect  that  where  funds 
in  the  general  revenue  fund  of  the  State  are  Insufficient  to  meet  all  claims 
against  such  fund  the  salaries  of  public  officers  and  other  current  expenses 
of  the  State  have  a  prior  claim  upon  the  available  moneys  In  the  treasury- 
end  should  be  paid  in  full  before  any  other  expenses  or  appro]  >ri  at  ions  are 
recognized.  Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

GASOLINE— TAX  ON  SHIPMENT  TO  GEORGIA 

Decern  her  U,  1928. 
Dear  Sir : 

I  note  your  request  of  November  21st  for  my  opinion  u|«»n  the  liability 
of  the  Sun  Oil  Company  of  Jacksonville,  Fla.,  for  inspection  of  gasoline  taxes 
upon  transactions  had  with  one  C.  H.  Rabon.  wholesale  dealer  in  gasoline, 
with  base  of  operations  in  Jesup,  Ga..  who  desires  to  market  his  product  in 
Florida  under  an  arrangement  with  the  Sun  Oil  Company  without  paying  the 
gasoline  tax  or  the  inspection  tax  to  the  State  of  Florida. 

From  the  facts  stated  in  the  correspondence,  it  appears  that  Mr.  Kabou 
sends  to  Jacksonville  with  his  trucks  and  there  purchases  gasoline  from  the 
Sun  Oil  Company,  to  lie  by  him  transported  into  Georgia  and  fhere  sold  to 
local  dealers. 

On  the  other  hand,  if  an  order  Is  sent  from  Georgia  into  Florida  for  a 
shipment  of  gasoline,  having  in  contemplation  the  transportation  and  "delivery 
of  such  gasoline  to  the  purchaser  in  Georgia,  then  such  transaction  consti- 
tutes one  in  interstate  commerce  and  only  the  inspection  tax  can  be  collected. 

In  regard  to  the  inspection  tax.  it  must  be  borne  in  mind  that  this  tax 
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Is  <t»lleetible  uikiii  ail  gasoline  handled  In  the  State  of  Florida  regardless  of 
whether  It  In  In  interstate  commerce  w  nut,  as  there  is  no  prohibition  In  the 
federal  Constitution  which  forbid*  a  suite  from  enforcing  Its  insiieftion 
laws  even  as  against  interstate  eomnien-e.  provided  unreasonable  taxes  for 
such  Inspection  are  not  levied. 

Ah  t  have  stated  above.  It  clearly  appears  that  delivery  «t  the  gasuline 
sold  tn  Mr.  Kiilini!  is  lielng  tuatlc  to  hitti  In  Jacksonville.  The  transaction  at 
Jacksonville  Is.  therefore,  complete  and  the  mere  fact  that  Mr,  Italion  later 
moves  the  gasoline  delivered  to  him  for  sale  Into  Georgia  I*  Immaterial  and 
no  attempt  Is  made  hy  the  State  to  collect  a  tax  niKin  such  movement  of  the 
feasoltne. 

The  tax  is  assessed  and  collected  against  the  talr  and  tlrlirery  to  Mr. 
nation  at  Jackson ville,  and  the  interstate  commerce  or  intrastate  character 
of  the  commodity  does  not  begin  under  the  circumstances  out  lined  In  your 
request  for  my  opinion  until  after  the  whole  transaction  which  is  the  subject 
of  the  tux  la  fully  completed. 

This  opinion  doai  not  cover  a  transaction  where  an  order  is  sent  from 
Georgia  to  Florida,  to  be  Oiled  by  the  Florida  company  by  making  delivery  to 
purchaser  in  Georgia. 

Very  truly  your*. 

FKEI»  H.  I »AVIS.  Attorney  General. 

GASOLINE   TAX   ON    GASOLIXE  TO   BE  TRANSPORTED    TO    BAHAMA 

MIASM 

December  7.  W28. 
Hear  Sir : 

I  am  of  the  opinion  that  gasoline  sold  in  Jacksonville  by  a  wholesaler  in 
Jacksonville  such  as  the  Sun  oil  Company  to  the  gentleman  who  owns  and 
operates  a  schooner  between  Jacksonville  and  the  Bahama  Islands  Is  liable 
for  the  State  of  Florida  sales  tax  of  Ave  (5c)  cents  per  gallon,  where  the  gas- 
oline is  purchased  in  Jacksonville  and  trnns|>orted  to  West  End.  In  the  Ba- 
hama Islands,  for  resale  to  jobbers  in  that  territory. 

In  such  event  the  transaction  or  sale  which  1b  the  subject  of  the  tax  is 
complete  with  the  delivery  of  the  gasoline  to  the  purchaser  at  Jacksonville, 
and  the  mere  fact  that  he  intends  to  transport  such  gasoline  to  some  other 
state  or  territory  to  be  sold  there  and  disposed  of  by  him  Is  immaterial  as 
altering  the  nature  of  the  original  transaction. 

Trusting  this  answers  your  inquiry  of  the  4th  inst.  for  my  opinion  in  the 
premises,  I  am. 


Very  truly  yours, 

FUED  H.  DAVIS,  Attorney  General. 

TAX  ASSESSOR— OFFICE  EXI'EXSES. 

December  7,  1928. 
Dear  Sir: 

I  have  your  request  of  November  28  th,  in  which  you  ask  my  advice  as 
to  whether  or  not  office  help,  phone  bills  and  office  supplies  are  to  be  paid 
by  the  tax  assessor  or  by  the  County  Commissioners:  also  whether  or' not  the 
County  Commissioners  are  supposed  to  pay  for  office  machines,  desks,  plats, 
expressage  on  machines  and  transfer  charges. 
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Your  inquiry  seems  to  be  answered  by  the  provisions  of  Chapter  11964, 
Laws  of  Florida,  Acta  of  1927,  relating  to  compensation  of  county  officials. 

This  act  provides  that  the  county  tax  assessor,  as  a  county  official, 
shall  receive  certain  stated  sums  as  compensation  out  of  the  fees  collected 
by  him  after  deducting  all  reasonable  expenditures  for  the  salaries  of  clerks, 
assistants  and  the  necessary  expenditures  for  the  pruner  operation  of  his 
office.  See  Section  2  of  the  act.  Under  this  statute  it  Ls  the  duty  of  the 
county  tax  assessor  to  pay  for  all  his  help,  phone  bills  and  office  supplies. 

Answering  the  second  question  as  to  whether  or  not  it  is  the  duty  of 
the  County  Commissioners  to  pay  for  office  machines,  desks,  plats,  expressuge 
and  transfer  charges  on  machines,  I  beg  to  advise  that  this  question  is  like- 
wise answered  by  Section  4  of  the  act,  which  provides  that  the  surplus  of 
fees  paid  to  county  officers  after  deducting  their  compensation  shall  be  paid 
into  a  sjtecial  fund,  which  the  Board  of  County  Commissioners  shall  create 
and  shall  expend  the  proceeds  thereof  for  the  purpose  of  equipping,  main- 
taining and  supplying  offices  from  which  the  money  is  derived  with  the  nec- 
essary books,  furniture,  fixtures  and  all  other  things  supplied  or  furnished 
by  the  County  Commissioners  and  paid  from  the  general  revenue  of  the 
county. 

Under  the  act  in  question,  the  County  Commissioners  can  administer  the 
same  in  either  of  two  ways,  it  appears  to  me. 

First,  by  having,  the  county  tax  assessor  purchase  all  of  the  machines, 
desks,  plats,  etc.,  out  of  his  fee*  and  fcttmrlBg  htm  credit  fur  MUM  :is  a  nec- 
essary expenditure  for  the  proper  operation  of  the  office  under  Section  2  of 
the  act;  or 

Second,  by  paying  for  same  out  of  any  surplus  which  may  be  tunic. I 
in  by  the  tax  assessor  after  deducting  his  compensation  and  expenses  for 
salaries  of  clerks  and  assistants  under  Section  4  of  the  act. 

The  result  is  the  same,  either  way  the  act  is  administered. 

In  regard  to  paying  interest  upon  the  unpaid  amount  due  Hon.  Thomas 
A.  Hughes,  deceased,  tax  assessor,  on  1927  commissions,  1  beg  to  advise 
that  I  fully  agree  with  your  opinion  that  no  .Interest  can  He  [laid  on  this 
amount  of  money. 

Trusting  this  answers  your  Inquiry.  I  am, 
Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES— THEATRICALS,   ETC.,  IN   FAVOR  "  OF    FRATERNAL 

ORGANIZATIONS. 

December  24,  1928. 
Dear  Sir: 

Your  letter  of  December  11th,  relative  to  liability  of  shows  for  license 
taxes  where  the  shows  are  held   under  the  auspices  of  fraternal  organiza- 
tions, has  not  been  earlier  answered  because  of  my  absence  from  the  city. 
I  now  beg  to  advise  in  regard  to  the  matter  as  follows: 
Sections  1244  and  1245,  Compiled  Laws,  1927,  originally  Sections  972-:i 
R.  G,  S.,  are  the  statutes  applicable  to  license  fees  for  shows. 
Section  1245  contains  the  following  proviso : 

•     •     *     that  this  section  shall  not  apply  to  any  hail  owned 
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or   used   by   any   charitable  or   fraternal   organization   (riving   per- 
formances or  exhibitions  for   their  own  tieneflt. 

The  pertinent  difference  between  these  two  sections,  it  will  lie  noted,  in 
that  Section  1244  applies  to  shows  of  aU  kinds,  including  circuses,  vaudeville. 
minstrels  or  any  exhibition  giving  performances  under  tents  or  temporary 
structures  of  any  kind,  whether  tents  or  structures  are  covered  or  uncovered, 
while  Section  1245  relative  to  theatrical  shows  or  traveling  plays  or  min- 
strels in  buildings  fitted  up  for  such  shows  or  exhibitions,  the  amount  of 
license  being  determined  by  each  performance. 

Inasmuch  as  there  is  no  exception  or  exemption  for  fraternal  organiza- 
tions such  as  the  Moose,  Elks,  American  Legion,  Masons,  Odd  Fellows, 
Knights  of  Columbus,  etc.,  to  operate  the  class  of  shows  which  are  subject 
to  Section  1245  (972  R.  G.  8.)  Compiled  Statutes  1927.  which  are  shows  under 
tents  or  temporary  structures  as  distinguished  from  buildings,  there  is  bo 
exemption. 

These  fraternal  organizations — if  they  conduct  such  shows  are  as  much 
liable  for  the  taxes  provided  fur  by  that  section  as  any  other  person,  firm 
<»r  corporation  would  be,  even  though  the  proceeds  of  the  shows  are  to  a 
large  extent  turned  into  the  fraternal  organizations  and  used  for  the  fraternal 
purposes. 

On  the  ntlier  hand,  it  is  expressly  provided  that  when  a  show  Is  given 
in  buildings  fitted  np  for  such  shows  or  exhibitions  the  license  provisions  of 
Section  1245,  which  relate  to  such  shows  shall  not  apply  to  any  hall  owned 
or  used  by  any  charitable  or  fraternal  organization  giving  performances  or 
exhibitions  for  their  own  benefit. 

Under  the  last  mentioned  section.  1  am  of  the  opinion  that  where  a 
show  is  given  in  a  building  fitted  up  fur  such  shows  or  exhibitions  in  a  hall 
owned  or  used  by  any  charitable  or  fraternal  organization,  where  the  pro- 
ceeds of  the  show  go  entirely  to  the  charitable  organization  sponsoring  the 
same,  such  show  or  exhibition  Is  not  subject  to  a  State  or  county  license  tax 
even  though  it  may  appear  that  by  reason  of  some  contract  Iwtween  the  fra- 
ternal organisation  and  the  show  that  a  certain  amount— either  definliek 
agreed  upon  or  contingent  upon  the  gate  receipts  realized  from  the  show,  is 
paid  to  the  theatrical  performers  but  under  all  other  circumstances  the  tax 
is  applicable  and  should  be  collect ed. 

It  was  not,  and  is  not,  the  purpose  of  the  statutes  to  allow  shows  subject 
to  these  license  taxes  to  evade  payment  of  the  same  by  giving  a  small  parties 
of  their  proceeds  to  some  benevolent  or  charitable  organization.  The  exemji- 
tion  provided  for,  where  it  is  applicable  at  all,  only  refers  to  cases  in  which 
the  fraternal  organization  is  giving  the  show,  either  through  the  medium  of 
its  own  players  or  through  players  under  contract  of  employment  to  glv«  an 
exhibition  for  such  organization  in  a  hall  owned  or  used  by  such  charitable 
or  fraternal  organization. 

It  will  lie  noted  in  this  section  that  the  ball  in  question  may  be  "owned" 
or  it  may  be  "used"  by  the  charitable  or  fraternal  organization  in  rpiestion 

On  the  other  hand,  tent  shows  or  shows  under  temporary  structures  of 
any  kind  are  not  within  the  purview  of  any  specific,  exemption  even  when 
they  are  given  under  the  auspices  of  charitable  or  fraternal  organizations,  and 
in  all  cases  the  tax  provided  for  by  Section  1244  Is  applicable  and  should  "lie 
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collected,  unless  the  fraternal  or  charitable  organization  Id  question  has  taken 
out  ft  license  for  operating  an  amusement  park  under  Section  1080,  Compiled 
Stats,  1027  (Sec.  824,  R.  G.  S.> 

Where  a  fraternal  or  charitable  organisation  operates  a  permanently 
located  amusement  park  within  which  are  operated  merry-go-rounds,  roller 
wasters,  theatrieal  ntul  oilier  exhibitions,  shows  and  performances,  etc.,  it  is 
lieruilsslble  for  them  to  l"iy  a  State  license  tax  of  $100  for  the  privilege  of 
operating  sueh  devices,  shows,  exhibitions  -null  other  foiius  of  diversion  and 
amusement  as  may  be  i>ernniueutly  In  such  parks. 

In  this  connection,  it  will  be  noted  that  the  amusement  park  in  question 
must  be  permanently  located  anil  some  form  of  diversion  or  amusement  must 
be  permanently  carried  on  in  such  park  although  it  is  not  essential  that  the 
same  particular  show  shall  be  carried  on  permanently.  The  statute  merely 
provides  that  the  forum  of  diversion  and  amusement  of  some  kind  shall  he 
liermanently  carried  on. 

The  amusement  park  sect  inn  Is  uppltcahle  to  such  tent  shows  or  shows 
under  temporary  structures  as  would  otherwise  he  subject  to  Section  1245. 
where  there  Is  no  nmusement  park  license  involved. 

Where  the  tax  collector  refused  to  collect  license  tax  under  the  Gen- 
eral License  Tax  Law.  1  am  of  the  opinion  that  the  Comptroller  is  without 
authority  to  issue  a  tax  warrant  under  Sections  1272-3.  romp.  Stata.  1927, 
I mii  that  the  matter  will  have  to  he  handled  by  prosecution  or  action  taken 
l.y  local  authorities,  direct  with  the  courts  to  punish  the  |>erson  engaged  In 
doing  business  without  :t  license. 

In  this  connection.  It  will  be  noted  that  in  order  to  render  Sections? 
1272-3  applicable,  it  Is  necessary  that  the  tax  sought  to  he  enforced  by  war- 
rant be  payable  either  to  the  State  Treasurer  or  to  the  Comptroller,  and  as 
license  taxes  are  in  no  instance  payable  under  the  license  law  directly  to  the 
State  Treasurer  or  Comptroller  they  are  without  jurisdiction  to  enforce  the 
same  by  tax  warrant  under  these  sections, 

Re8|>ect  fully  submitted, 

FRED  II.  DAVIS,  Attorney  General. 

DEFL'NCT  BANKS— CLAIMS  AGAINST,  PREFERENCE 

December  31.  1928. 
hear  Sir: 

I  have  your  letter  of  the  21st  Inst.,  submitting  for  my  consideration  and 
opinion  two  hypothetical  questions  with  reference  to  situations  created  by 
bank  failures  and  with  which  your  department  deals. 

These  questions  are  general  In  character  and  It  might  he  well  to  give 
you  a  few  principles  of  law  established  by  some  of  the  courts  of  the  country 
which.  In  my  opinion,  are  of  resjtectlble  authority,  as  follows : 

1.  A  general  dejioslt  of  money  iu  a  hank  pusses  the  title  immediately  to 
the  bank  and  establishes  the  relation  of  debtor  and  creditor  between  the  hank 
and  the  det>ositor. 

2.  A  bank  receiving  a  draft  Tor  collection  merely  is  the  agent  of  the 
remitter,  drawer  or  forwarding  bank  and  takes  no  title  to  the  paper  or  pro- 
ceeds when  collected  but  holds  the  same  in  trust  for  the  remitter. 

3.  When  a  bank  receives  from  its  correspondent  a  check  upon  itself,  it 
is  an  agent  for  its  corres|H>ndent  to  make  a  presentation  to  Itself. 
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4.  Where  remittance  method  Is  used  by  two  banks  when  one  bank 
a  check  npon  itself  for  its  curresjw  indent,  the  proceeds  are  impressed  with  a 
[-list  and  the  relation  of  debtor  and  creditor  does  not  arise  though  the  bank 
retains  the  actual  ciisli  nnil  sends  drtift  to  corresiwmilent  bank  iqmn  deposit 
in  another  bank. 

&  Where  a  bank  holds  money  in  trust  for  another  bank,  the  mingling 
of  trust  funds  with  general  funds  does  not  destroy  the  trust  but  nerve*  to 
extend  the  trust  or  lien  to  the  whole  mass  of  money. 

'!.  Where  collecting  and  baying  hank  remit  to  other  bank  by  draft  on 
third  bank,  such  draft  was  an  eun liable  assignment  of  funds  In  the  latter 
lank  on  the  theory  that  equity  regards  that  as  done  which  ought  to  have 
been  done. 

7.  Where  a  draft,  drawn  on  a  1  ank  which  had  sufficient  funds  on  band 
to  cover  and  pay  it.  was  forwarded  by  plaintiff  hank  to  drawee  bank  for  col- 
lection and  remittance,  it  will  be  presumed  that  the  latter  performed  Ita  duty 
and  paid  the  draft  on  presentment  and  held  funds  in  trust  Tor  plaintiff  under 
the  rule  that  equity  regards  that  as  dune  which  ought  to  have  been  done. 

8.  A  bank  accepting  a  draft  drawn  on  it  for  collection  is  regarded  as 
holding  the  amount  of  draft  as  agent  for  sender  and  on  Its  insolvency  the 
assets  passing  to  Commissioner  of  Finance  (or  State  Comptroller)  are  re- 
garded as  increased  by  the  amount  of  draft  despite  the  fact  that  funds  remain 
commingled  with  other  funds  of  hank  and  may  he  recovered  in  full. 

As  authority  for  the  general  proposition  above  submitted,  see : 

State  National  Bank  of  Little  Rock  vs.  First  National  Hank  of 

Atchison.  Kansas,   134  Ark.  .',31.  IS  8.  W.  673;  Bank  of  I'oplsr  Bluff 

vs.  Mlllspaugh.  313  Mo.  412,  281  8.  W.  733;  47  A.  L  II.  754;  Federal 

Reserve  Bank  vs.  Peters.  139  Va.  45,  123  S.  E.  370;  42  A.  L.  R.  742. 

In  order  to  answer  your  first  question.  It  is  necessary  to  assume  certain 
premises : 

If  the  cheek  drawn  on  C  bank  by  I)  and  deposited  by  A  in  B  hank  was  for- 
warded by  B  bank  to  C  bank  for  collection  and  remittam-c  only,  which  was 
charged  to  I  >'s  account  by  C  bank  and  draft  sent  by  C  bank  to  I)  bank.  C  bank 
baring  issued  to  D  hank  its  draft  covering  the  remittance  for  said  check  hut 
falling  before  the  same  is  paid,  the  amount  of  such  remit tanee  thereupon  lie- 
came  Impressed  with  a  trust  which  followed  same  into  the  bands  of  the  receiver 
of  C  bank  provided  the  assets  of  C  bank  remain  at  all  times  from  the  time  of 
such  remittance  down  to  the  time  the  assets  of  C  bank  were  placed  in  the 
hnnds  of  such  receiver  equal  to  the  amount  so  remitted;  aird  the  same  would 
In:  a  preferred  claim  over  the  general  creditors  of  C  hank. 

Answering  your  second  question,  it  Is  my  opinion  [bat  If  A  company  sends 
a  draft,  bill  of  lading  attached,  to  B  bank  for  collection  and  remittance  only 
on  C  and  C  pays  the  draft  by  a  'check  drawn  on  B  bank,  having  sufficient 
funds  in  B  bank  to  pay  same  and  R  bank  forwards  Its  remittance  to  A  com- 
pany but  closes  prior  to  same  being  paid,  that  same  constitutes  a  preferred 
claim  against  B  bank  provided  the  funds  of  B  bank  at  the  time  of  ita  failure 
are  equal  to  the  amount  of  the  remittance. 

Respectfully  submitted, 

H.  E.  CARTER.  Assistant  Attorney  General. 
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STATE  TREASURER. 

ACCIDENT  INSURANCE  POLICIES— INSURING  CUSTOMERS 

„         „,  February  1,  1927. 

Dear  Sir: 

I  am  in  rtt-eipt  of  your  favor  of  January  9th.  as  follows: 

I  enclose  herewith  copy  of  a  letter  from  Mr,  T.  M.  Shackleford. 
Jr.,  Tampa,  Florida,  together  with  copy  of  letter  from  *  *  *  Com- 
pany, cigar  manufacturers,  to  Mr.  Shackleford,  outlining  a  plan  on  the 
part  of  *  *  •  Company  to  give  certain  customers  an  accident 
Insurance  policy. 

I  am  further  advised  that  this  policy  would  be  supplied  *  •  * 
Company  by  the  insurance  company  at  a  lower  rate  than  to  the  public 
generally. 

Under  date  of  August  10th,  1290,  you  advised  me  that  paragraphs 
1  and  3  of  Section  4268,  Revised  General  Statutes  of  Florida,  apply 
only  to  life  insurance  companies,  while  paragraph  2  of  said  Section 
42fl8  applies  to  all  insurance  companies. 

Will  you  now  kindly  advfse  me  In  writing  whether  the  plan  pro- 
posed by  *  *  *  Company  referred  to  herein  is  in  violation  of  said 
Section  4268,  Revised  General  Statutes  of  Florida,  or  any  other  pro- 
vision of  our  State  laws.  I  would  also  appreciate  your  advising  if 
the  ant  i-discriininatio#  provision  in  the  first  paragraph  of  said  section 
applies  to  accident  policies  issued  by  life  insurance  companies,  or  only 
to  life  endowment  policies. 

I  note  that  *  •  ♦  Company  is  not  writing  the  accident  insurance  he 
proposes  to  furnish  to  his  regular  customers.  I  also  note  that  he  is  not  the 
agent  of  the  insurance  company,  writing  this  insurance. 

In  considering  the  provisions  of  Section  4268,  Revised  General  Statutes. 
we  can  eliminate  *  *  *  Company  in  this  construction,  he  not  being  an  agent 
for  the  Insurance  company  writing  the  insurance.  This  being  true,  we  must 
then  construe  this  statute  as  it  applies  to  the  company  writing  the  insurance 
furnished  by     •     *     •     Company. 

The  Insurance  company  is  only  interested  in  securing  insurance.  *  •  • 
Company  would  have  the  right  to  take  out  policies  of  insurance  for  their  cua- 
ti  oners  and  to  give  such  policies  to  them  free  of  charge  if  they  saw  fit.  The 
contract  of  insurance  would  not  lie  between  the  insurance  company  and 
*  *  •  Company,  lint  would  between  the  insurance  company  and  the 
standing  order  of  customers  of  *  *  *  Company,  the  individuals  who  are 
insured. 

If  *  •  *  Company,  under  mi  agreement  with  the  insurance  company, 
secures  this  insurance  at  a  lower  rate  than  Is  being  paid  by  individuals  who 
apply  for  and  secure  this  insurance,  I  am  inclined  to  the  opinion  that  the  pro; 
visions  of  the  statute  would  be  violated.  If  *  *  *  Company  pays  for  each 
[Wiley  the  same  rate  as  is  being  paid  by  individuals,  then  there  could  be  no 
objection  to  this  plan.  If  *  *  *  Company  secures  this  insurance  at  a  lower 
rate  and  thus  furnishes  it  to  the  outstanding  customers  then  I  am  inclined  to 
think  that  the  provisions  of  the  statute  would  l.e  violated.  ■    . 

Very  truly  yours. 

J.  B.  JOHNSON.  Attorney  General. 
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REINSURANCE— PREMIUM  TAX 

April  30,  1927. 
Dear  Sir: 

I  urn  to  receipt  of  your  favor  of  the  3()tb  Inst.,  as  follows : 

|om  In  receipt  of  a  letter  toted  28th  Inst.,  from  •  *  •  Insur- 
ance Company.  Inc.,  Miami.  Florida,  which  reads  as  follows : 

"Lust  June,  Mr.  Grover,  secretary  of  I  be  *  •  *  Insurance  Com 
pany,  visited  Miami  regarding  giving  the  •  •  •  Insurance  Com- 
pany a  reinsurance  contract.  At  the  time  he  stated  he  would  have  to 
pay  the  two  percent  (2%)  State  tax  If  any  was  rhnrgitl  the  •  •  • 
I  wired  you  regarding  this  matter  mid  received  telegram  from  you. 
stating  as  follows:  • 

""INSURANCE     COMPANIES     INCORPORATE  11      INDER     THE 

LAWS  OF  FLORIDA  ARE  EXEMPT  FROM  ALL  TAX  ON  PRE- 
MIUM INCOME.' 

"The  •  •  *  luMiirauif  Company  paid  yon  tin*  sum  of  $1,152.00 
and  charged  same  to  our  account.  We  naturally  cannot  stand  this 
from  the  *  *  *  and  they  state  that  If  Florida  i-ompanles  are  ex- 
empt from  this  tax,  they  will  return  it  to  us  anil  gel  yon  In  reimburse 
them. 

"Won't  yon  kindly  advise  me  at  your  earliest  opportunity  regard- 
ing this  matter  and  greatly  oblige." 

Assuming  tbe  correctness  of  this  statement  that  $I.152.tKI  of  the 
premium  tax  paid  to  the  State  of  Florida  by  the  •  •  •  Insurance 
Company  of  New  York,  was  on  account  of  reinsurance  ceded  to  said 
•  •  •  Insurance  Company  by  •  •  •  •  Insurance  Company. 
Inc.  (a  Florida  Corporation!,  does  the  exemption  from  premium  tuxes 
afforded  insurance  companies  incorporated  under  the  laws  of  Florida 
by  Chapter  10150,  Acts  of  1825,  apply  also  to  premium  taxes  payable 
by  foreign  insurance  companies  on  so  much  of  their  premiums  as 
may  be  accepted  from  Insurance  companies  incorporated  under  tbe 
laws  of  Florida? 

This  department  had  no  knowledge  at  tbe  time  the  premium  tax 
was  paid  by  the  »  •  •  •  Insurance  Company  of  New  York  that 
any  part  of  said  tax  was  based  upon  reinsurance  accepted  from  an 
insurance  company  Incorporated  under  the  laws  of  Florida.  If  the 
tax  on  such  premiums  was  nut  properly  chargeable  to  the  •  •  • 
Insurance  Company  1  will  tie  glad  to  recommend  such  legislative 
action  as  may  be  necessary  to  lirlng  about  a  refund  with  the  •  •  • 
Insurance  Company  of  such  amount  as  may  be  ascertained  to  have 
been  paid  by  such  company  In  error,  making  payment  to  the  State 
of  Florida  of  premium  taxes  baaed  upon  premiums  received  In  this 
State  during  1928. 

Thanking  you  for  your  advice  in  tbe  premises.  I  am. 
Chapter  911   of  the  Revised   General    Statutes,   as   amended   by  Chapter 
10150,  Laws  of  Florida,  Acta  of  1925.  provide*:    That  in  addition  to  the  tici,-. 
taxes  provided  for.  Insurance  companies  are  required 

to  pay  to  the  State  Treasurer  two  percent  of  the  gross  amount  of 
receipts  of  premiums  on  policy   holders  in  Florida,  leas  return  pre- 
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mm  ins    and   premium*   fur  re-Insurance   in   companies   authorized   to 
transact    bnsiness    In    Florida,   the    lux    «]«>»   MCB    premiums  for   re- 
insurance tn  in"  paid  by  the  (inuiiuiiy  <>r  association  »«wptlus  sm*h 
reinsurance.     •     •     • 
As  I  construe  I  hi*  provision.  I  In-     •    *    *     Insurance  Couiiiniiy  would  Ik1 

required  to  liny  the  two  percent  upon  the  policy  of  reinsurance  issued  to  the 

•     •     •     insuram  i'  Company,  a  Florida  <-orjioratlon.     You  will  note  in  thin 

provision  that— 

*     *     •     the  lax  uiHiii  mtcb  premiums  for  rc-lnsuranie  to  tie  (Hi hi  hy 
the  company  or  nsswinfion  accepting  such  re-insuraui'e.     »     *     * 
The  proviso  at  Ihr  end  of  this  section  rends : 

*  *  *  That  no  taxes  imposed  in  this  section  shall  apply  to 
mutual  insurance  companies  organized  unci  lining  lousiness  in  this 
St ati'.  nor  shall  any  iiiiupiuiy  or  association,  firm  or  haliviihial.  orgnn- 
is&e<l  and  doing  business  under  the  laws  of  this  Stall'.  he  required  to 
My  any  tax  DtpOB  the  receipts  of  premiums  from  pallry  holders  In 
Florida. 
Tinier  these  provisions  nay  insurance  company,  association  or  individual 

not  organized   under  the  laws  of  the  Suite  of  Florida   Is   liable  for  the  two 

percent  tax  for  all  reinsurance  accepted  t>y  them  in  this  State. 

ruder  these  provisions  the     •     •     •     Insurance  Company  would  la?  liable 

for  the  two  per  cent   on   the   reinsurance  accepted  by   th«m   covering  policy 

holders  in  Florida. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

IIASOMXF  T  \N 

August   2nd,  1027. 
Dent  Hir: 

I  hove  your  letter  of  July  27th  transmitting  to  me  a  letler  from  Mr,  W. 
W.  Zachery,  district  manager  for  the  Standard  Oil  Company  of  Florida,  and 
which  you  request  my  opinion  as  to  liability  for  gasoline  lax  upon  sales  of 
gasoline  made  In  this  Stale.  I  mUrht  answer  this  question  in  short  by  stating 
that  the  gasoline  tax  law  applies  to  every  sale  or  transaction  relating  to  the 
sale  of  gasoline  made  in  the  Stale  of  Florida  except  those  transactions  which 
are  clearly  matters  of  interstate  commerce,  the  burden  of  proof  being  upon- 
the  party  who  claims  that  (he  t rnnsactiozi  is  one  in  Interstate  commerce,  to 
establish  such  fact,  if  fl  sale  of  gasoline  is  made  In  Florida  which  contem- 
plates that  the  order  shall  lie  filled  by  a  specific  shipment  made  from  some 
point  outside  of  Florida  to  the  consumer  in  Florida,  such  sale  is  one  in  Inter- 
state commerce  and  is  exempt  from  the  gasoline  tax  but  not  from  the  inspec- 
tion tux.  However.  It  weald  have  to  appear  that  the  order  was  filled  by  a 
specltlc  shipment  of  gasoline  originating  at  some  point  outside  of  the  State 
of  Florida  and  shipiied  Into  the  State  of  Florida.  If  the  order  was  filled  from 
storage  tanks  in  Florida  it  would  la*  liable  for  the  pisoiine  tax.  * 

I  do  not  think  the  manner  In  which  the  price  of  gasoline  is  arrived  at. 
whether  f.  o,  b.  at  Savannah.  Georgia,  or  delivered  at  some  point  In  Florida. 
is  in  any  sense  a  determining  factor  In  the  matter.  On  the  contrary,  the 
determining  factor  is  whether  or  not  the  sale  made  contemplates  the  order 
being  filled  by  a  specific  shipment  of  gasoline  from  a  point  outside  the  State 
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<>f  Florida  to  h  lioint  In  Ibc  State  of  Florida,  in  which  ivpnt,  n>Kardlo**  of 
how  thp  price  la  determined  or  ipiotod.  tbe  sale  in  one  in  Interstate  eommeree 
find  the  tux  is  nut  col lectn hie. 

I  return  herewith  the  letter  from  Mr.  Znchery. 
Rospccl  fully  submitted. 

FUEl>  H.  Ii.VVIS.  Attorney  General. 

ACCIDENT  INSIHANCE.  TRAVEL 

February  B.  1928. 
Dm,-  Mr; 

I  lieu  to  acknowledge  I  he  receipt  of  your  conimutiictiiioii  of  February  1st. 
enclosing  letter  from  the  Jacksonville  hmurors  Adulation.  Ine,.  25  North 
Ocean  afreet.  Jacksonville.  Fin.,  dnh-d  January  27th.  Iruuxiulttlng  advertise- 
ment of  ■  trnvel  insurance  policy  which  is  being  offered  to  ntnttm  to  the 
Jiicksouvllle  .liiiiriml 

Itaslng  my  opinion  ujhui  whnt  haw  licen  presented  to  mc  for  consideration 
nail  no  more  I  MO  tumble  to  Hud  wherein  anything  contained  In  the  iidvcrlJsc- 
mcnt  submitted  by  the  Jacksonville  Insurers  Association,  Inc..  violates  the 
provisions  of  Section  42(18.  Revised  Gene  ml  Statu  tea  of  Florida. 

It  Is  possible  that  other  fat-turn  rimy  enter  Into  the  consideration  of  this 
matter  which  would  demonstrate  that  the  plan  being  curried  out  by  the  insur- 
ance company  in  question  through  the  Jacksonville  Journal  Is  In  fact  a  viola- 
tion of  s»ld  section,  hut  I  am  unable  to  so  find  from  the  single  pamphlet  which 
Ik  enclosed  with  your  cummnnleatlon. 

It  does  not  appear  I l»n t  the  insurance  company  lu  <|uest!on  is  giving  or 
offering  to  give  a  subscript  ion  to  the  Jacksonville  Journal  lu  connection  wilh 
the  issuance  of  its  i  mile  lew,  nor  docs  it  appear  from  the  pamphlet  that  the 
price  of  o  subscription  to  the  Jacksonville  Journal  is  to  be  a  part  of  the  con- 
sideration for  the  issuance  of  the  policy  of  insurance  mentioned;  nor  does  It 
appear  that  the  rate  of  05  cents  per  thousand  charged  for  the  Insurance  is  not 
tbe  regular  rate  which  would  lie  charged  Irrespective  of  whether  or  nnt  the 
Insured  became  a  subscriber  to  the  Jacksonville  Journal  in  connection  with 
obtaining  the  Insurance. 

Section  4288.  Revised  General  Statutes  of  Florida,  undoubtedly  prohibits  : 

1.  Rebates  of  premiums  or  parts  thereof.  Including  agent's  commission. 

2.  The  giving  of  any  valuable  consideration  or  inducement  for  Insurance 
which  Is  not  specified,  promised  or  provided  for  in  the  policy  of  Insurance. 

This  would  Include  giving  away  a  newspaper's  subscription  by  the 
ins  urn  nee  company  ns  an  Inducement  to  a  person  to  take  out  a  policy  of  Insur- 
ance unless  such  newspaper  subscription  were  promised  mid  provided  for  in 
the  policy  itself. 

3.  The  selling  or  promising  ns  an  Inducement  to  insurance  or  In  connec- 
tion therewith  of  any  stocks,  bonds,  security,  property,  dividends  or  profits 
accruing  or  to  accrue  thereon, 

4.  The  offering,  promising  or  giving  of  any  other  thing  of  value  what- 
soever MN  nn  inducement  to  insurance. 

If  the  investigation  of  the  arrangement  between  tfie  Jacksonville  Journal 
and  the  North  American  Accident  Insurance  Company  referred  to  discloses 
that  any  of  the  prohibited  acts  above  mentioned  are  being  done  then  the  plan, 
of  operation  would  be  In  violation  of  Section  4208. 
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I  would  suggest  an  exami nation  or  the  policy  being  issued  by  this  com- 
pany as  one  of  the  means  to  determine  whether  or  not  this  section  Is  being 
violated.  Respectfully  submit  ted, 

FRED  H.  DAVIS,  Attorney  General. 

RECIPROCAL    INSURANCE    CO.— LIMITED    LIABILITY 

May  29,  1U28. 
Dear  Sir: 

Answering  your  letter  of  May  21st,  1  beg  to  advise  that  I  think  you  are 
justified  in  issuing  a  certificate  of  authority  under  Section  4297,  Revised 
General  Statutes,  to  reciprocal  insurance  company  even  though  the  policy- 
contracts  are  agreements  which  purport  to  limit  the  liability  of  subscribers 
to  specific  amounts. 

I  find  nothing  to  the  statutes  of  Florida  relating  to  reciprocal  or  inter- 
insurance  exchanges  which  operates  as  a  prohibition  against  such  limita- 
tion of  liability. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

RECIPROCAL  INSURANCE  COMPANY— SALESMEN  AND  SOLICITORS- 
LICENSE 

August  11.  1928. 
Dear  Sir: 

I  have  your  tetter  of  August  8th,  In  which  you  referred  to  Section  4298, 
Revised  General  Statutes  of  Florida,  and  requested  my  opinion  as  to  whether 
or  not  a  salesman  or  solicitor  employed  directly  by  the  agent  of  a  reciprocal 
insurance  company,  which  agent  is  responsible  for  the  acts  of  such  salesmen 
or  solicitors,  as,  in  the  meaning  of  Section  4298,  such  an  agent  of  a  reciprocal 
or  inter-insurance  exchange  as  would  be  subject  to  the  {25  license  tax  as 
such  under  Section  4298,  Revised  General  Statutes  of  Florida. 

The  license  tax  in  question  Is  applicable  to  each  agent,  who,  by  the 
terms  of  his  employment  Is,  by  his  employer, 

authorized  to  write  insurance  in  this  State, 
and  my  answer  to  your  question  is  that  if  the   salesmen   or  solicitors  em- 
ployed by  the  agents  of  the  reciprocal  insurance  company  you  mentioned 
are  by  the  terms  of  their  agency  or  employment, 

authorized  to  write  Insurance  in  this  State, 
they  are  thereby  subject  to  the  required  license  tax  of  $25.00. 

As  I  have  pointed  out,  however,  it  is  only  those  agents  who  are.  by 
their  employers, 

authorized  to  write  insurance  in  this  State, 
who  are  subject  to  the  tax  imposed,  and  If  there  are  agents  or  solicitors  who 
are  employed  or  appointed  but  who  are  not  "authorized  to  write  insurance 
In  this  State"  in  their  own  right  as  such  agents  although  possibly  performing 
other  functions  of  agency  than  writing  insurance,  such  last  mentioned  sales- 
men or  solicitors  would  not  be  subject  to  the  license  tax  of  f  25  Imposed  by 
Section  4298. 

Whether  or  not  a  particular  salesman  or  solicitor  falls  within  one  or 
the  other  classification  above  mentioned  is  to  be  determined  by  whether  or 
not  under  the  terms  of  his  employment  or  agency  he  is  '•authorized  to  write 
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insurance  In  this  State,"  and  this  being  a  question  of  fact  rather   than  a 
question  of  law  it  would  have  to  be  determined  by  the  consideration  of  the 
particular  terms  of  agency  or  employment  In  each  case. 
Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

SURETY  COMPANY— REVOCATION  OF  LICENSE  TO  DO  BUSINESS  IN 

FLORIDA 

August  IB,  192S. 
heur  Sir: 

Section  4341,  Revfsed  General  Statute*  of  Florida,  1920,  reads  as  follows: 

In  event  any  fidelity  Insurance  company,  or  other  corporation  or 
company  doing  n  fidelity  insurance  business  In  this  State,  shall  be- 
come surety  on  any  of  the  bonds  or  obligations  mentioned  In  this 
chapter,  such  corporation  or  company  shall  be  subject  to  be  sued  on 
siitb  bonds  or  obligations.  In  the  county  of  the  residence  of  the  prin- 
cipal of  such  bond  or  obligation ;  Provided,  That  said  companies,  be- 
fore beginning  business  In  this  State,  or  signing  any  bond,  shall  obtain 
a  license  from  the  State  Treasurer,  which  license  shall  be  revoked  If 
said  company  begins  any  suit  in  the  United  States  court  as  to  any 
bond  they  are  surety  upon,  or  to  remove  or  cause  to  be  removed  any 
suit  thereto. 

In  passing  upon  a  similar  statute  of  the  State  of  Arkansas,  the  United 
States  Supreme  Court,  in  the  case  of  Terral  vs.  Burke  Construction  Co.,  257 
U.  8.  620.  66  L.  Ed.  352,  held : 

A  state  may  not  revoke  a  license  to  a  foreign  corporation  to  do 
business  within  the  state,  whether  its  business  be  state  or  interstate, 
merely  because  it  brings  an  original  suit  in  a  Federal  court,  sitting  in 
that  state,  or  removes  to  that  court  a  suit  brought  against  It  in  a 
state  court. 

In  my  opinion,  the  foregoing  holding  of  the  Supreme  Court  of  the  United 
States  Is  an  adjudication  by  the  highest  authority  to  the  effect  that  the  pro- 
vision of  the  Florida  statute  above  referred  to  1b  Invalid  and  cannot  be  en- 
forced Insofar  fts  It  undertakes  to  authorize  or  require  the  State  Treasurer 
to  revoke  the  license  of  a  foreign  insurance  corporation  to  do  business  in 
this  State  liccause  such  company  undertakes  to  remove  a  suit  In  which  ft  is 
a  party  from  the  State  to  the  I'nited  States  courts  for  trial,  as  authorized  by 
the  Federal  statutes. 

I  am,  therefore,  of  the  opinion  that  you  would  have  no  right  to  revoke 
the  license  of  an  Insurance  company  to  do  business  in  Florida  because  of  its 
violation  of  the  foregoing  provisions  of  Section  4342.  which  prohibits  such 
companies  from  removing  suits  against  them  from  the  State  to  Federal  courts. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

INSURANCE  AGENTS— LICENSES 

October  1.  1»2S. 

liriir  Sir; 

On  September  the  17th  Hon.  J.  C.  Lulling,  former  State  Treasurer,  umv 
deeeased.  sidd reused  a  letter  to  me  in  which  he  requested  my  opinion  ss  tn 
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whether  or  not  Chapter  7868,  Acts  of  1910,  Laws  of  Florida,  has  been  repealed 
liy  the  provisions  of  Chapter  10163,  Acta  of  192S,  Laws  of  Florida,  and  if  not, 
what  provisions  of  Chapter  7868  are  in  full  force  and  effect. 

The  1925  Acta  are  included  in  the  new  compiled  statutes  of  1927  as  Sec- 
tion 6208  to  6212,  inclusive,  and  also  in  Section  7454.  No  part  of  Chapter  7868 
is  included  in  the  new  compiled  statutes  on  the  theory  that  Chapter  10153 
has  superseded  and  repejiled  said  Chapter  7868. 

^fy  opinion  in  the  matter  is  that  the  theory  of  the  publishers  of  the  new 
compiled  statutes  is  correct  and  that  Chapter  7868.  Acts  of  1919,  has  been 
repealed  and  superseded  in  Its  entirety  by  Chapter  10153.  Acta  of  1925. 

Another  opinion  requested  by  Mr.  Uunlng  was  whether  the  State  Treas- 
urer has  authority  to  revoke  n  license  issued  to  any  insurance  company  under 
the  provisions  of  Section  5730  and  5737,  Revised  General  Statutes  of  Florida, 
until  after  such  company,  a  ssocia  tton  or  agent  has  first  been  convicted  of  a 
violation  of  such  sect  inns  in  a  court  of  competent  jurisdiction. 

In  my  opinion  under  Sections  5736  and  5737  the  State  Trensurer  has  no 
right  to  revoke  the  license  referred  to  unless  and  until  the  company,  associa- 
tion, agent  or  broker  in  question  has  been  convicted  of  a  violation  of  one  of 
these  sections. 

In  fact,  the  language  of  the  statute  very  plainly  says  that  the  State 
Treasurer  shall  have  authority  to  revoke  the  license  theretofore  issued  to  any 
company,  association,  agent  or  broker  "convicted"  of  a  violation  of  the  section 
in  question.  Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

BANKS—  DEPOSIT    WITH   STATE   TREASURER   FOR    BENEFIT   OF 

TRUST  BUSINESS 

November  28,  1928. 
Dear  Sir : 

I  have  your  inquiry  of  November  2Stb  in  which  you  ask  my  opinion  as 
to  whether  or  not  under  Section  4188,  Revised  General  Statutes  of  Florida,  a 
deposit  made  with  the  State  Treasurer  in  a  sum  equal  to  25  percent  of  the 
paid  in  capital  stock  in  order  to  authorize  a  bank  to  do  the  business  of  a 
trust  company  becomes  a  general  asset  of  the  bank  or  whether  or  not  such  25 
percent  is  to  be  held  as  security  for  the  execution  of  trusts. 

In  my  opinion  the  requirement  of  Section  4188  that  trust  companies  shall 
deposit  with  the  State  Treasurer  a  sum  equal  to  25  percent  of  their  paid  in 
capital  stock  is  for  the  benefit  of  tbe  trust  business  conducted  by  the  trust 
company.  Banks  are  authorized  to  do  a  trust  business  by  complying  with  the 
same  laws  as  applicable  to  trust  companies  organized  solely  to  transact  a 
trust  business  and  in  dealing  with  the  trust  business  done  by  a  bank  in  Its 
capacity  as  a  trust  company  the  banking  department  should  be  considered  us 
being  entirely  disconnected  with  the  trust  buslnesa  insofar  as  tbis  deposit 
made  under  Section  4188  is  concerned. 

Should  the  trust  obligations  of  the  bank  lie  fully  performed  ib,en  of  course 
the  deposit  would  revert  and  become  a  general  asset  of  the  bank,  hut  until 
the  trust  obligations  are  performed  in  full  such  deposit  is  not  an  asset  of  the 
bank  except  as  to  any  surplus  of  same  as  may  exist  over  and  above  trust 
obligations.  Yours  very  truly, 

FRED  H.  DAVIS.  Attorney  General. 
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INSURANCE   AGENTS— ISSUANCE  OF  RENEWAL  LICENSES— DISCRE- 
TION OF  INSURANCE  COMMISSIONER 

December  27,   1928. 
Dear  Sir: 

I  have  your  Inquiry  of  December  11th.  in  which  you  request  me  to  advise 
you  aa  to  whether  or  not  under  Chapter  10153,  Acts  1925,  Laws  of  Florida, 
or  any  other  statute  now  in  force  In  this  State  you  have,  as  State  Treasurer. 
to  exercise  discretionary  power  in  the  issuance  or  renewal  of  Insurance 
agent's  licenses  or  whether  it  is  Incumbent  upon  the  State  Treasurer  to  Issue 
such  licenses  upon  the  filing  by  applicants  of  the  affidavit  and  certificates 
of  Qualification  required  under  Chap,  10153,  Laws  of  Florida,  and  by  pay- 
ment by  company  or  association,  requesting  sucb  license  of  State  license 
tax  required  by  law. 

Chap.  7868,  Acts  of  1919,  conferred  discretionary  power  upon  the  State 
Treasurer  with  reference  to  determining  the  qualifications  of  applicants  for 
insurance  agents'  licenses. 

Provisions  of  the  law  relating  to  licenses  for  Insurance  agents  have  been 
carried  forward  Into  the  Compiled  Statutes  of  1927  as  Sections  «52U7  ct 
xe<j.  of  that  work.  The  compilers  of  statutes  took  the  view  that  Clni|»ter 
7868  had  been  repealed  by  Cbap.  10153  and  I  concur  with  that  view  in  my 
former  opinion  rendered  on  October  1st,  1928. 

If,  as  a  matter  of  law,  the  Legislature  has  made  an  express  repeal  of  a 
statute  which  gave  the  Insurance  Commissioner  discretionary  power  to 
withhold  the  issuance  of  licenses  I  do  not  think  it  could  be  fairly  said  that 
what  has  been  done  directly  should  be  considered  as  undone  indirectly  by 
any  implied  provision  of  the  later  Act  on  the  subject. 

It  must,  accordingly,  be  held  that  there  is  now  no  power  in  the  State 
Treasurer,  acting  as  Insurance  Commissioner,  to  exercise  any  discretionary 
power  in  the  Issuance  or  renewal  of  insurance  agents'  licenses  but  that  it 
is  incumbent  upon  the  State  Treasurer  to  Issue  such  licenses  upon  the 
filing  by  applicants  of  the  affidavits  and  certificates  of  qualification  re- 
quired by  law. 

At  the  same  time,  faction  6210,  Compiled  Lawn.  1027.  provide*  that 
the  Insurance  Commissioner  may  require  such  Information  properly  vouched 
for  by  the  persons  designated  by  law,  setting  forth  that  the  applicant  is  of 
good  business  reputation  and  is  worthy  of  the  license.  The  Insurance  Com- 
missioner is  the  judge  of  whether  or  not  the  evidence  submitted  under  this 
Section  is  sufficient  to  show  to  htm  that  tbe  applicant  is  of  good  business 
reputation  and  is  worthy  of  the  if  cense;  and  when  the  Insurance  Commis- 
sioner is  clearly  convinced  sucb  applicant  is  not  of  good  business  reputation 
and  is  not  worthy  of  a  license,  I  am  of  the  opinion  that  he  may  lawfully 
refuse  to  issue  the  license. 

The  Insurance  Commissioner  can  lawfully  refuse  to  Issue  such  license 
In  any  case  where  the  applicant  does  not  establish  the  fact  that  he  was  of 
good  business  reputation  and  worthy  of  a  license  even  though  applicant 
may  have  submitted  some  proof  to  that  effect  in  a  form  colorably  in  com- 
pliance with  the  law.    See  State  ex  rel.  Riley  vs.  Cawthon,  103  So.  €28. 

The  license  once  having  been  issued,  however,  there  is  no  authority 
under  the  present  law  to  revoke  tbe  same  during  the  time  for  which  it  was 
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issued  to  run  but  when  ft  is  sought  to  be  renewed  at  the  end  of  the  next 
ensuing  license  period,  the  Insurance  Commissioner  has  power  to  refuse 
to  renew  it  where  he  is  affirmatively  satisfied  that  the  applicant  is  not  of 
good  business  reputation  and  worthy  of  such  renewal. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

MORTGAGES  FOR  DEPOSIT  AS  SECIRITY  DEFINED 

December  27,  1928. 
Dear  Sir  I 

Section  0131  1418S,  R.  G.  S.),  Comp.  Laws,  1927,  provides  that  trust  com- 
panies shall  deposit  with  the  State  Treasurer  a  certain  amount  Of  securities 
!n  the  form  of  bonds,  stocks  or  other  securities  of  equal  market  value,  which 
shall  include  approved  mortgages  or  deeds  of  trust  of  real  estate,  to  be  kept 
by  the  State  Treasurer  in  trust  for  the  depositing  company  for  which  the 
State  Treasurer  shall  give  his  official  receipt,  embracing  a  full  and  complete 
list  of  Mich  securities,  and  the  values  of  same  at  the  time  received,  which 
values  shall  he  fixed  by  the  Treasurer,  Attorney  General  and  Comptroller. 

Said  securities  are  required  to  he  held  subject  to  the  payment  of  any 
judgment  or  decree  which  may  he  rendered  against  the  trust  company. 

A  reading  of  the  section  in  question  will  demonstrate  that  the  obvious 
purpose  of  the  statute  was  to  have  the  Treasurer  hold  the  securities  men- 
tioned as  collateral  to  the  obligation  provided  by  statute  to  be  secured. 

The  mortgages  referred  to  mean  mortgages  which  fall  within  the  gen- 
eral designation  of  securities  deposited  by  way  of  collateral  as  would  be  the 
case  of  bonds  or  stocks  which  are  also  mentioned  in  the  statutes. 

I  am  of  the  opinion  that  there  is  no  way  iti  which  the  statute  could  he 
iwsslbly  construed  as  authorizing  the  State  Treasurer  to  take  a  mortgage 
made  directly  to  the  Treasurer  by  the  trust  company  upon  real  estate  owned 
by  it.  On  the  contrary,  the  mortgages  which  are  within  the  purview  of  the 
statute  are  those  mortgages  which  can  he  deposited  with  the  State  Treasurer 
to  be  held  by  him  as  collateral  and  subject  to  disposition  by  him  as  such 
collateral  in  the  event  it  should  become  necessary  for  the  same  to  he  dis- 
posed of  in  order  to  satisfy  any  Judgment  against  the  trust  company. 

1  am  advised  that  ever  since  this  statute  was  enacted  this  construction 
was  placed  upon  It  by  the  various  Attorneys  General  who  have  preceded  me 
in  of  flee.  Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

COMMISSIONER  OF  AGRICULTITtE. 

1 NSPECTORS— A  PI'OINTM  ENT 

Starch  7.  1928. 

Dear  Sir : 

Replying  to  your  request  for  my  opinion  in  the  matter,  I, beg  to  advise 
that  Chapter  10149,  as  amended  by  Chapter  11998,  Acts  of  1927,  relating  to 
and  providing  for  the  Bureau  of  Inspection  in  the  Department  of  the  Com- 
missioner oC  Agriculture.  State  of  Florida,  authorizes  the  Governor  to  appoint 
Inspectors  for  the  Bureau  of  Inspection  a3  provided  by  law  as  the  same  may 
he  recommended  In  writing  by  the  Commissioner  of  Agriculture. 
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The  Inspectors  so  appointed  are  to  bold  office  until  such  time  as  the  Gov- 
ernor may  deem  It  necessary  to  discontinue  their  services  or  until  such  time 
as  the  Commissioner  of  Agriculture  may  advise  the  Governor  tbat  such  serv- 
ices are  not  satisfactory.  Commissions  of  the  inspectors  are  to  run  during 
the  pleasure  of  the  Governor  and  not  exceeding  four  years.  The  Governor  Is 
authorized  to  terminate  the  appointment  of  any  Inspector  when  In  his  judg- 
ment the  best  interests  of  the  State  will  he  subserved  by  such  termination. 

Section  r>  of  Chapter  11008  provides  that  the  offices  of  oil,  food  and  drug, 
and  fertilizer  inspectors  for  the  chemical  division  of  the  Department  of  Agri- 
culture and  citrus  fruit  inspectors  are  abolished  and  tbe  insjtectors  provided 
for  in  such  Act  shall  be  in  lieu  of  such  former  Inspectors. 

The  statutes  in  question  ahould  be  construed  as  having  for  their  object 
the  reorganization  and  consolidation  of  all  existing  Inspectors  into  one  inspec- 
tion bureau  to  act  under  tbe  provisions  of  the  new  law. 

It  will  be  noted  In  Section  2  of  Chapter  11098  that  the  language  of  the 
Act  is  that  the  Governor  is  "authorized  to  appoint"  inspectors  who  shall  serve 
under  the  terms  of  tbe  new  Act. 

Construing  Section  5  of  the  Act  in  connection  with  Section  2  of  tbe  Act. 
it  appears  that  the  intention  of  the  law  is  that  upon  the  organization  of  the 
inspection  bureau  being  completed  by  the  appointment  of  the  Inspectors  pro- 
vided for  by  Section  2,  all  other  inspectors  of  the  classifications  mentioned  lu 
Section  5  of  the  Act  are  thereby  abolished  and  done  away  with,  but  inasmuch 
as  the  law  obviously  contemplates  that  there  shall  be  no  hiatus  fn  the  Inspec- 
tion forces  of  the  State  of  Florida  in  reference  to  the  various  subject*  for 
which  they  are  provided  by  law,  my  opinion  Is  that  until  such  time  as  the 
Inspectors  provided  for  by  Section  2  of  Chapter  1I99S  are  appointed  by  the 
Governor  pursuant  to  that  section  and  thereby  the  organization  of  the  Inspec- 
tion bureau  completed  under  Section  5  of  the  Act  abolishing  oil,  food  and 
druj;.  fertilizer  and  citrus  fruit  inspectors,  such  Inspectors  as  provided  for  by 
existing  laws  continue  in  office  under  their  existing  commissions  until  such 
time   as  such  commissions  expire  by  operation  of  law. 

The  super  vising  Inspector  provided  for  by  Section  1  of  the  Act  ap|«enrB 
to  come  into  existence  Immediately  upon  the-  approval  of  the  Act,  wiili-'- 
approval  was  given  May  27th,  1927. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

GASOLINE  TAX— COLLECTION  OF  1/8   CENT   ON  SALES   TO  U.  8. 

GOVERNMENT. 

August  4,  1928. 
Dear  Sir: 

Section  9*of  Chapter  7905,  Acta  of  1919,  provided  in  part  as  follows: 
That  for  the  purpose  ot  defraying  the  expenses  incident  to  the 
Inspection,  testing  and  analyzing  oils  in  this  State,  there  shall  be 
paid  to  the  Commissioner  of  Agriculture  a  charge  ot  one-eighth 
cent  per  gallon  on  all  oils  sold  within  the  State,  which  payment  ahall 
be  paid  before  delivery  to  agents,  dealers  or  consumers  within  the 
State.     *     *     * 

In  the  case  of  Panhandle  Oil  Co.  v.  State  of  Mississippi,  upon  relation 
of  R.  H.  Knox,  Attorney  General,  decided  May  14th,  1928,  the  Supreme  Court 
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of  the  United  States  said,  in  holding  that  the  State  of  Mississippi  was  not 
entitled  to  collect  a  gasoline  tax  on  any  gasoline  sold  to  the  Government 
of  the  United  States: 

To  use  a  number  of  gallons  sold  the  United  States  as  a  measure 
of  the  privilege  tax  is  in  substance  and  legal  effect  to  tax  the  sale. 
Telegraph  Co.  v,  Texas,  105  U.  S.  460;  Frick  v.  Pennsylvania,  268 
U.  S.  473,  494;  and  that  is  to  tax  the  United  States — to  exact  tribute 
on  iis  transactions  and  apply  the  same  to  the  support  of  the  State. 
The  exactions  demanded  from  petitioner  Infringe  Its  right  to  bave 
the  constitutional  independence  of  the  United  States  in  respect  to 
such  (imposes  remain  untrammelled.     *     *     « 

It  will  be  noted  that  under  the  Gasoline  Inspection  Act  of  1919  "the 
number  of  gallons  sold"  is  the  measure  of  the  tax  and  according  to  the 
holding  of  the  Supreme  Court  of  the  United  States,  this  is  in  legal  effect  a 
tax  upon  the  sale  itself. 

Accordingly,  I  am  of  the  opinion  that  under  the  holding  of  the  case 
above  referred  to,  the  1/8  of  a  cent  per  gallon  inspection  tax  upon  gasoline 
cannot  be  legally  collected  upon  sales  of  gasoline  made  to  the  Government 
of  the  United  States. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

.SUPERINTENDENT  OF  PUBLIC  INSTRUCTION. 

TEACHERS— EMPLOYMENT— CONTRACT 

August  25,  102". 
hear  Sir: 

I  have  before  me  your  request  of  August  23rd  for  my  opinion  as  to  the 
rights,  powers  and  privileges  of  the  County  Superintendent,  County  Board  of 
Public  Instruction,  State  Superintendent  and  the  State  Board  of  Education 
with  reference  to  the  employment  of  teachers  and  the  conditions  which  may 
lie  imposed  upon  them  by  contract, 

I  have  also  examined  the  attached  form  of  contract  proposed  to  he  in- 
sisted upon  by  the  County  Superintendent  of  one  of  tbe  counties  of  this  State, 
in  which  proposed  form  of  contract  are  certain  objectionable  provisions  such 
as  that  the  teacher,  as  a  condition  of  employment,  must  agree  to  read  at 
least  one  professional  journal  and  become  an  active  member  of  tbe  West 
Florida  Educational  Association  ;  must  refer  cases  to  the  County  Superin- 
tendent of  rublic  Instruction  and  abide  by  his  decision  ;  must  avoid  dancing 
or  attending  dances  while  under  contract,  etc. 

Section  454  of  the  Revised  General  Statutes  provides  that  the  County 
Board  of  Public  Instruction  is  directed  to  employ  teacherB  for  every  school 
in  the  county  and  to  contract  with  and  pay  the  same  for  their  services. 

Section  4<H  of  the  Revised  General  Statutes  provides  that  tbe  County 
Superintendent  of  I'ublic  Instruction  shall  do  all  fn  his  power  to  awaken  an 
increased  interest  in  parents,  guardians,  school  supervisors  and  teachers  with 
regard  to  the  better  education  of  youth  in  every  respect  and  the  general  diffu- 
sion of  knowledge,  and  in  this  connection,  to  decide  upon  questions  and  dis- 
putes which  arise  when  submitted  to  liim  by  the  parties  interested  and  to 
refer  his  decision  to  the  Board  of  Public  Instruction. 
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I'nder  Section  I'd  of  the  ICe vised  Ueneral  Statutes,  the  Slate  Su|it>rlti- 
t undent  of  l*uhlic  Instruction  has  the  duty  nntl  he  is  em|>owcred  to  entertain 
and  decide  u|>on  appeals  and  questions  arising  under  the  law,  or  refer  auch  to 
the  Hoard  of  Education  for  decision,  and  he  Ik  also  empowered  to  ptetrtbe 
rules  mid  regulations  for  the  management  of  the  Department  of  Public  In- 
struction. 

Section  002  of  Hie  Itevlsed  t>euerat  Statutes  directs  and  empowers  the 
State  Hoard  of  Education  to  decide  ujsm  questions  and  appeals  referred  to 
ibcm  by  the  State  Superintendent  of  I'ultllc  Instruction,  or  any  matters,  or 
difference*,  or  disputes  arising  under  the  operation  of  the  law  and  to  pre- 
senile the  nmiiner  of  making  appeals  and  conducting  arbitration*. 

Pursuant  to  the  {towers  vested  In  the  State  Board  of  Kdmntbm  said 
hoard  lias  adopted  certain  rules  and  regulations  which  are  round  printed  in 
the  pnmplilet  Issued  hy  the  State  Superintendent  of  Public  instruction 
Among  the  rules  and  regulations  prescritied  liy  the  State  Hoard  of  Kdih-atlou 
is  a  form  of  teachers'  contract  to  he  need  In  the  several  counties  of  the-  Slate. 
It.  therefore,  appears  from  the  several  sections  of  law  above  referred  to  thai 
while  the  primary  duty  and  discretion  of  making  contracts  with  teachers  urn! 
employing  teachers  is  given  to  the  Hoard  of  Public  Instruction  of  the  county, 
yet  the  State  Superintendent  of  Public  Instruction  and  the  State  Hoard  of 
(education  has  general  supervisory  |«wer  over  the  same  under  other  sections 
of  the  law.  Teachers  are  licensed  and  permitted  to  perform  their  duties  hy 
State  authority,  the  control  thereof  being  removed  from  the  several  counties 
and  county  authorities.  While  County  Boards  of  Public  Instruction  and 
County  Superintendents  have  full  power  to  employ  teachers  and  enter  into 
contracts  with  teachers  holding  the  requisite  quali flea ti una  of  teachers,  yet 
iu  making  such  contracts,  I  am  of  the  opinion  that  neither  the  County  Super- 
lulendeut  or  the  County  Board  of  Public  Instruction  has  a  right  to  Impose 
terms  and  conditions  in  such  contracts  which  are  contrary  to  the  rules  and 
regulations  prescribed  by  the  Stale  Superintendent  of  Public  Instruction  or 
approved  by  the  State  Hoard  of  Kducatlon.  The  State  authorities  in  the  exer- 
cise of  supervisory  powers  inqiosed  iiikhi  tlunu  by  law.  have  laid  down  the 
form  of  contract  which  shall  lie  used  hy  the  county  hoards  In  employing 
teachers.  In  the  Interest  of  wisdom  and  common  sense  the  form  of  contract 
prescribed  hy  the  State  Hoard  of  Education  omits  any  reference  to  whether 
or  not  the  teacher  shall  bob  her  hair,  wear  silk  stockings,  shorten  her  skirts, 
attend  dances,  etc.,  or  be  compelled  to  belong  to  any  particular  association. 
or  otherwise  have  her  persona]  thoughts,  actions  and  beliefs  Interfered  with 
by  contractual  provisions.  Such  form  of  contract,  omitting  as  It  does,  contro- 
versial provisions  such  as  above  referred  to.  was  evidently  laid  down  as  a 
medium  for  promoting  harmony  In  the  public  schools  and  In  recognition  of 
the  fact  that  the  person  who  desires  employment  as  a  school  teacher  does  not 
thereby  surrender  her  personal  privileges  as  to  manner  of  dress  or  Inde- 
pendence of  personal  conduct  which  does  not  amount  to  immorality  or  such 
as  would  be  evidence  of  bad  character. 

I  am,  therefore,  of  the  opinion  that  the  form  of  contract  laid  down  hy 
the  State  Board  of  Education  is  one  which  the  State  Board  of  Education  bad 
authority  to  prescribe,  with  the  approval  of  the  State  Su|>ertnteudent  or  Pub- 
lic Instruction,  and  that  the  proposed  form  of  contract  submitted  to  me  for 
consideration,    which   Is   materially    variant    therefrom,    and    which    contains 


218  BIENNIAL   REPORT   OF   THE   ATTORNEY   GENERAL 

provisions  undertaking  to  control  the  personal  habits  and  conduct  of  teachers 
outside  the  school  room  without  any  basis  therefor  being  found  by  any  rule  or 
regulation  by  the  State  Superintendent  of  Public  Instruction  or  the  State 
Board  of  Education  to  support  such  provisions,  is  Illegal  and  contrary  to  the 
lihrpose  and  intent  of  the  constitutional  and  statutory  provisions  of  the  State 
of  Florida  governing  the  conduct  of  the  schools,  and  that  you  and  the  State 
Board  of  Education,  if  you  refer  the  matter  to  them,  have  full  authority  to 
require  the  County  Su|ierintendent  who  insists  upon  using  sueh  contract  in 
his  county,  to  desist  therefrom,  if  the  matter  is  properly  presented  to  you  by 
way  of  appeal  from  a  dispute  between  a  teacher  who  refuses  to  sign  such 
contract  and  the  County  Superintendent  in  question. 

To  summarize:  First,  The  power  to  make  rules  and  regulations  govern- 
ing the  conduct  of  teachers  is  vested  in  the  State  Superintendent  of  Tublic 
Instruction,  It  being  tlie  duty  of  the  State  Board  of  Education  to  co-operate 
with  the  superintendent  in  making  and  enforcing  such  rules  and  regulations. 

Second,  That  a  County  Sui>erintendent  of  Public  Instruction  and  a 
County  Board  of  Public  Instruction  has  no  right,  by  means  of  particular 
contract  provisions,  to  prescribe  rules  and  regulations  governing  the  conduct 
of  teachers,  which  contractual  regulations  are  in  conflict  with  rules  and  reg- 
ulations of  the  State  authorities. 

Third.  That  it  appears  from  the  rules  and  regulations  adopted  by  the 
State  Board  of  Education  that  they  have  taken  exclusive  jurisdiction  of  the 
form  of  contract  which  the  teachers  may  lie  required  to  sign  as  evidence  of 
their  employment,  and  that  such  jurisdiction  having  been  exercised,  is  exclu- 
sive of  any  inconsistent  jurisdiction  of  the  County  Superintendent  or  County 
Board  of  Public  Instruction  to  alter  the  same  in  any  material  particular. 

Fourth.  That  in  any  event,  in  case  of  dispute  by  the  teacher  and  the 
county  authorities  as  to  what  form  of  contract  shall  be  signed,  the  State 
Superintendent  has  power  to  decide  the  matter  himself,  if  he  so  desires,  or 
he  may  refer  it  to  the  State  Board  of  Education  for  decision  under  the  law. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

TKACHERS — EXAMINATIONS 
Dear  Sir:  December  21.  1927. 

This  will  acknowledge  the  receipt  of  your  letter  of  this  date,  as  follows : 

Please  give  this  office  your  written  opinion  as  to  whether  or 
not  teachers'  examinations  on  the  Constitution  of  the  United  States 
as  required  by  Senate  Bill  No,  348.  Acts  of  the  Leglsalture  of  1927, 
can  be  prepared  in  the  office  of  the  State  Superintendent  of  Public 
Instruction  and  conducted  by  the  County  Superintendent  as  required 
by  Section  2  of  House  Bill  No.  80  at  timoB  other  than  the  first  Thurs- 
days In  each  of  the  months  of  February  and  June  and  the  third 
Thursday  in  September, 

Chapter  10250,  Acts  of  1925,  Laws  of  Florida,  requires  Jhat  ail  persons 
applying  for  certificates  authorizing  them  to  become  teachers  in  the  public 
schools  of  this  State  shall,  in  addition  to  other  requirements  and  before 
receiving  sueh  certiorate  be  required  to  pass  a  satisfactory  examination  upon 
the  provisions  and  principles  of  the  Constitution  of  the  United  States  and 
shall  also  satisfy  the  examining  power  of  his  or  her  loyalty  thereto. 
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Hy  Section  4  of  the  Act  it  ts  made  the  duty  of  the  State  Superintendent 
of  Public  Instruction  to  "make  due  arrangements  for'"  carrying  out  the  pro- 
TtrtOM  of  the  Act.  It  is  also  provided  thut  for  such  purposes  the  State  Siljier- 
lutendeui  shall  [11*1 1 vide  suitable  texts  it<lci[ite<]  for  the  need*  of  the  high 
schools,  mil  verities  and  MBui  graduates  -ts  specified  In  the  Act, 

Section  3  of  the  Art  MM  amended  l.y  Chanter  119(18,  Arts  of  192",  so  (bat 
the  requirements  hereinbefore  mentioned  do  not  apply  to  graduates  of  higher 
instil  in  inns  of  learning  approved  by  the  State  Board  of  Education,  which 
graduates  have  completed  a  course  of  six  semester  hours  in  American  His- 
tory and  Government  including  the  Constitution  of  the  t'nlted  States. 

It  appears  that  this  is  a  separate  Act.  which  Is  not  in  tiny  wise  limited 
lij  any  terms  or  provisions  of  the  laws  of  the  State  relating  to  the  examina- 
tion and  certification  of  teacher*  and  the  administration  of  this  special  law 
Iti  placed  entirely  In  the  hands  of  the  State  Superintendent  of  Public  Instruc- 
tion, who  Is  charged  with  tile  duty  "to  make  due  arrangements  for  carry  in | 
li ut  the  provisions  of  Sections  1  and  3." 

I'lulcr  the  power  and  duty  resting  upon  the  State  su-ier  in  ten-lent  of  Pub- 
li<-  Instruction  to  make  "due  arrangements"  the  State  Superintendent  of 
Public  Instruction  may  provide  for  holding  special  examinations  at  times  uud 
places  other  than  those  fixed  by  law  for  the  regular  examinations  for  school 
teachers  generally  and  may  prepare  si-eoini  examinations  In  his  office  and 
cause  them  to  l>e  given  to  applicants  for  examination  in  the  offices  of  or  by 
County  Superintendents  of  Public  Instruction  at  any  time  that  be  may  desig- 
nate or  may  cause  such  examination  to  be  given  by  any  other  agency  which 
be  may  devise  for  that  purpose,  the  matter  being  com  ml  tied  entirely  to  the 
discretion  of  the  State  Superintendent  of  Public  Instruction  as  to  the  lime 
when  and  places  where  and  medium  through  which  said  sjieclal  examinations 
for  teachers  on  the  Constitution  of  the  United  States  shall  be  carried  out. 

The  power  of  the  State  Superintendent  in  that  regard  is  all  summed  up 
In  the  statutory  language  that  he  must  make  "due  arrangements"  for  exe- 
cuting the  Act. 

This  being  true,  I  am  of  the  opinion  that  the  State  Superintendent  of 
Public  Instruction  may  lawfully  prepare  In  his  office  teachers'  examinations 
upon  the  Constitution  of  the  I'nited  States  as  required  by  law  and  may  cause 
same  to  be  conducted  by  the  County  Superintendent  of  Public  Instruction,  at 
times  other  than  the  first  Thursday  In  each  of  the  months  February  and  June 
and  the  third  Thursday  in  September. 

However,  nothing  herein  Is  to  he  construed  as  implying  that  there  la 
any  restriction  upon  the  right  of  the  State  Superintendent  of  Public  Instruc- 
tion to  combine  the  holding  of  examinations  upon  the  Constitution  of  the 
t'nlted  States  with  other  examinations  held  for  the  certification  of  teachers 
as  provided  by  the  general  law  of  the  State,  although  there  Is  nothing  In  the 
statutes  which  limits  these  special  examinations  to  either  the  times  or  places 
or  modes  prescribed  for  general  examinations. 

Trusting  this  answers  your  letter  of  December  21st,  requesting  my  opin- 
ion on  the  foregoing.  I  am. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 
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COUNTY  SUPERINTENDENT  OF  PUBLIC  INSTRUCTION,  CLERK  FOR 

April  28,  1928. 
[tear  Sir: 

There   fa   no   general   statute   authorizing   a    County    Superintendent    of 

Schools  to  employ  a  clerk. 

There  amy  be  a  special  statute  in  some  counties,  in  which  case  tbe 
special  statute  will  have  to  be  consulted. 

The  employment  of  a  clerk,  therefore,  in  the  office  of  a  County  Superin- 
tendent of  Schools  is  a  matter  entirely  within  ttie  control  of  the  County 
Board  of  Public  Instruction  and  it  is  legal  for  such  board  to  employ  such 
clerk  with  the  knowledge  and  consent  of  the  County  Superintendent,  if  the 
Ixjard  sees  flt  to  do  so. 

I  presume,  however,  that  most  county  tioards  would  co-operate  with  the 
County  Superintendent  in  such  a  matter. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

HOARD  PUBLIC   INSTRUCTION— MEMBER  OF  CAN   BE  TEACHER 

May  7,  192S. 
hct/r  Sir : 

I  have  your  request  of  May  5th,  asking  my  opinion  on   the  following 

question  : 

If  a  man  is  employed  to  teach  a  public  school  and  is  afterward 

elected  a  member  of  the  County  School  Board  of  the  same  county,  can 

he  legally  continue  to  teach  that  school  for  which  he  was  employed? 

I  am  of  the  opinion  that  there  is  nothing  in  the  laws  of  the  State  of 

Florida  which  would  work  the  forfeiture  or  recission  of  the  contract  lawfully 

entered  into  with  a  teacher  when  of  course  such  teacher  is.  subsequent  to 

the  making  of  the  contract,  elected  to  the  County  Board  of  Public  Instruction. 

I  would,  therefore,  advise  that  the  contract  with  the  teacher  should  be 

carried  out  notwithstanding  the  fact  that  the  teacher  has  been  elected  to  the 

Board  of  Public  Instruction. 

Very  truiy  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SPECIAL  TAX   SCHOOL  DISTRICT— POWERS  OF   TRUSTEES  AND 
BOARD  PUBLIC  INSTRUCTION 

May  28,  1928. 
I ivtir  Sir : 

I  beg  to  answer  your  inquiry  of  May  24th,  requesting  my  opinion  on  cer- 
tain phases  of  the  school  lands,  as  follows: 

May  a  Comity  Board  of  Public  Instruction  of  a  county  advertise 
for  bids  for  enlarging  and  improving  a  special  tax  school  district 
school  bouse  and  let  a  contract  for  the  same,  using  the  proceeds  of  a 
special  tax  school  district  bond  sale  for  such  improvement,  without 
the  recommendation,  kuowledge  or  consent  of  the  school  trustees  of 
said  district? 

Does  a  Board  of  Special  Tax  District  Trustees  have  authority,  to 
erect  or  repair  a  school  building  within  its' district  without  authority 
from  the  County  Board  of  Public  Instruction? 

If  a  County  Board  of  Public  Instruction  erects  a  school  building 
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upon  ft  lot,  a  part  of  which  lot  Is  owned  by  a  private  citizen,  what 

remedy  has  this  citizen ': 

May  a   Cotmty   Board  of  Public  Instruction   spend   special   tax 

district   funds   without   the  knowledge   or   consent  of  the   Board   Of 

Trustees-  of  said  district? 

The  County  Board  of  Public  Instruction  occupies  the  status  of  trustee 
for  school  purees  for  which  it  is  created  as  to  county  property  and  county 
funds.  See  First  National  Bank  vs.  Board  of  PuMic  Instruction  for  Lafayette 
County,  111  So.  521, 

The  statutory  authority  of  trustees  of  a  special  tax  school  district  with 
rt  ference  to  schools  in  the  district  is  of  supervision  only  and  does  not  include 
the  right  to  lease  or  otherwise  deal  with  the  school  property.  See  Trustees  of 
Special  Tax  School  District  No.  1  of  Leon  County  vs.  Lewis,  63  Fla.  891,  57 
So.  514. 

Under  Section  454,  Revised  General  Statutes,  It  Is  the  duty  of  the  Board 
of  Public  Instruction  to  obtain  possession  of.  accept  and  hold  under  proper 
title  as  a  corporation  all  property  possessed,  acquired  or  held  by  the  county 
for  educational  purposes  and  to  manage  and  dispose  of  the  same  to  the  ttest 
interests  of  education,  provided  that  special  tax  school  districts  may  hold 
school  pro[>erty  that  It  has,  or  may  hereafter  acquire,  for  school  purposes  by 
gift,  devise  or  otherwise. 

Basing  my  opinion  on  the  above  statement  of  the  law,  which  is  taken 
from  holdings  of  the  Supreme  Court,  I  will  state  that  a  County  Board  of 
Public  Instruction  of  a  county  may  advertise  for  bids  for  enlarging  and  Im- 
proving a  special  tax  school  district  school  house  and  let  a  contract  for  the 
same,  using  the  proceeds  of  a  special  tax  school  district  bund  sate  for  such 
improvement  without  the  recommendation,  knowledge  or  consent  of  the 
school  trustee**  of  said  district,  said  school  trustees  having  powers  of  super- 
vision only. 

2.  I  am  of  the  opinion  that  a  Board  of  Special  Tax  School  District 
Trustees  have  no  authority  to  erect  or  repair  a  school  building  within  the 
district  without  authority  from  the  County  Board  of  Puhlic  Instruction. 

3.  I  am  of  the  opinion  that  a  County  Board  of  Public  Instruction  may 
lawfully  spend  special  tax  school  district  funds  without  the  knowledge  and 
consent  of  the  board  of  trustees  of  the  special  tax  school  district;  provided, 
however,  that  funds  in  the  control  of  the  Board  of  Public  Instruction  speclfi- 
ally  raised  In  a  special  tax  school  district  for  a  particular  purpose  must  be 
treated  as  trust  funds  for  that  purpose  and  may  not  be  diverted  to  another 
purpose  until  the  siieelflc  purpose  for  which  tbey  were  raised  has  l>een  accom- 
plished, and  it  Is  the  duty  of  the  trustees  of  the  special  tax  school  district  to 
see  that  the  County  Board  of  Public  Instruction  so  executes  such  trust.  See 
Miami  Bank  &  Trust  Co.  vs.  Board  of  Public  Instruction  of  Broward  County, 
76  Fla.  531,  80  So.  307. 

In  regard  to  your  inquiry  as  to  remedy  of  a  private  citizen  against  a 
County  Board  of  Public  Instruction  which  has  erected  a  school  building  upon 
a  lot,  a  part  of  which  is  owned  by  the  private  citizen,  without  such  citizen's 
consent,  I  would  say  that  such  citizen  might  bring  ejectment  proceedings 
against  the  Board  of  Public  Instruction  to  cause  the  removal  of  the  building 
unless  the  Board  of  Public  Instruction  condemns  and  pays  for  the  part  of 
the  lot  upon  which  the  building  is  erected :  or  the  citizen  might  file  a  bill  In 
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eijuity  against  the  Board  of  Public  Instruction,  seeking  the  payment  of  com- 
pensation for  that  part  of  bis  property  which  has  been  unlawfully  appro- 
priated hy  the  Board  of  Public  Instruction  for  public  purposes  without  coui- 
lu-nsatiuii.  Respectfully  submitted, 

FRED  II.  DAVIS,  Attorney  General. 

TRUSTEE    OF    SPECIAL   TAX   SCHOOL    DISTRICT— RIGHT    TO    CON 
TRACT   VrtTH   COUNTY   SCHOOL  BOARD 

August  13,  1928. 
I  war  Sir: 

I  have  before  me  the  letter  dated  August  11th,  from  Hon.  F.  N.  K. 
Bailey,  Superintendent  of  Public  Instruction,  Sebring,  Fla.,  in  which  he 
makes  inquiry  as  to  whether  or  not  It  is)  legal  for  a  Trustee  of  a  Special 
Tax  School  District  to  be  a  contractor  with  the  County  School  Board  for 
transporting  pupils  to  the  various  school  of  the  county. 

Under  date  of  May  4th,  1907,  former  Attorney  General  W.  H.  Ellis,  who 
is  now  Chief  Justice  of  the  Supreme  Court,  expressed  the  opinion  that  it 
was  against  public  policy  for  either  members  of  the  Board  of  Public  In- 
struction or  Trustees  of  Special  Tax  School  Districts  to  be  parties  to  con- 
tracts relating  to  the  disposition  of  school  funds  in  which  such  trustees 
would  have  an  Interest  as  contractor  adverse  to  the  public  interest. 

I  beg  to  advise  that  I  am  of  the  opinion  that  such  a  contract  is  against 
public  policy  and  will  be  illegal. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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xn. 

SEMI-OFFICIAL  OPINIONS 
STATE  OFFICERS. 

The  following  are  a  few  of  the  opinions  rendered  by  this  office  to 
the  various  State  attorneys,  State  boards  and  commissioners,  which 
may  be  of  interest  to  the  public  generally. 

STATE  ATTORNEYS. 

GAME   COMMISSIONER— "HONORARY"— POWERS   AND   DUTIES 

Not  ember  15,  1927. 
Dear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  inquiry  addressed  to  me  by 
virtue  of  Section  107,  Revised  General  Statutes,  whicb  provides  that  the 
Attorney  General,  if  requested  by  the  State  Attorneys,  shall  give  them  his 
opinion  in  questions  of  law. 

Section  3  of  Chapter  11838,  Acts  of  1927,  Laws  of  Florida,  provides 
among  other  things  that  the  State  Game  Commissioner  shall  have  authority 
to  employ  deputies  and  other  assistants  and  that  the  Game  Commissioner 
and  his  duly  authorized  deputies  shall  have  the  power  to  enforce  tbe  laws 
relating  to  game,  non-game  birds,  fresh  water  flsh  and  fur-bearing  animals 
and  to  carry  fire-arms  or  other  weapons,  concealed  or  otherwise,  in  the  per- 
formance of  their  duties. 

It  is  apparent  that  if  this  Section  of  the  law  is  constitutional,  which 
must  he  conceded  for  the  purpose  of  this  inquiry,  the  State  Game  Commis- 
sioner is  authorized  to  appoint  and  authorized  to  employ  deputy  State  Game 
Commissioners  and  other  assistants. 

The  fact  that  the  Deputy  Game  Commissioner  may  be  denominated  as 
"honorary"  deputy  game  commissioner  would  apparently  have  a  bearing 
only  on  the  right  of  such  "honorary"  deputy  game  commissioner  to  receive 
salary  as  such  from  tbe  State  of  Florida.  It  does  not  appear  to  me  that 
to  denominate  a  duly  appointed  deputy  game  commissioner  as  an  "honorary" 
commissioner  has  the  effect  of  rendering  the  appointment  illegal. 

As  to  tbe  question  of  carrying  fire-arms  about  their  persons,  the  law  is 
very  specific  that  such  permission  is  only  granted  to  such  officers  when 
they  are  engaged  in  the  performance  of-  their  duties,  which  would  mean 
some  active  work  directed  to  be  done  by  the  State  Game  Commissioner 
with  reference  to  tbe  enforcement  of  the  game  law. 

It  certainly  would  be  stretching  this  Section  a  long  way  to  hold  that 
the  mere  fact  that  a  man  had  a  commission  as  honorary  deputy  game  com- 
missioner could  go  about  the  country  armed  with  a  deadly  weapon,  con- 
cealed upon  bis  person  under  the  pretext  that  he  is  engaged  in  the  per- 
formance of  his  d  titles  as  honorary  deputy  State  Game  Commissioner. 

I  am,  therefore,  of  the  opinion  that  while  the  State  Game  Commissioner 
may  have  power  to  employ  an  honorary  deputy  game  commissioner  that 
such  honorary  deputy  State  Game  Commissioner  has  no  authority  to  carry 
fire-arms  under  Section  3  of  Chapter  11838  unless  he  has  been  specifically 
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directed  by  the  State  Game  Commissioner  to  perform  some  official  act  with 
reference  to  the  enforcement  of  the  law  relating  to  game,  non-game  birds, 
fresh  water  fish  and  fur-bearing  animate  and  is  actually  at  the  time  he  is 
bearing  such  arms  engaged  in  carrying  out  such  specifically  directed  duties. 

You  will  notice  in  Section  2  of  the  Act  that  a  reference  is  made  to  "paid" 
deputies,  which  implies  that  the  Act  contemplated  the  appointment  of 
deputies  who  are  not  "paid"  deputies  and  who  might  properly  be  called 
"honorary"  deputies. 

I  am  unable  to  see  how  an  honorary  deputy  game  commissioner,  so- 
called,  'would  have  authority  to  carry  a  concealed  weapon  on  his  person  or 
at  the  county  courthouse  unless,  of  course,  he  was  there  for  purpose  of 
executing  some  process  in  some  legal  proceedings  with  reference  to  the 
enforcement  of  the  game  law. 

Trusting  this  answers  the  Inquiry  contained  in  your  letter  of  November 
11  tli,  I  am 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  COMMISSIONERS  MAY  LEASE  CONVICTS  TO  ANOTHER 

COUNTY 

February  22,  1928. 
Dear  Sir: 

I  have  your  letter  of  February  14th  reading  as  follows: 

Would  it  be  lawful  for  the  County  Commissioners  of  Lake 
County,  Florida,  to  lease  its  convicts  to  Taylor  County,  Florida,  for 
the  purpose  of  building  roads? 

Your  question  is  answered  by  Section  2  of  Chapter  9203,  Acts  of  1922, 
Laws  of  Florida,  amending  Section  6218,  Revised  General  Statutes.  I  find 
the  following  provision  in  such  amended  law: 

In  the  event  the  county  commissioners  of  any  county  deem  it 
to  the  best  interest  of  their  county,  they  may  hire  out  their  prisoners 
to  any  other  county  in  the  State  to  be  worked  upon  the  public  roads, 
bridges  or  other  public  works  of  that  county  or  they  may  upon  such 
terms  as  may  be  agreed  upon  between  themselves  and  the  State 
Road  Department  lease  or  let  said  prisoners  to  the  State  Road  De- 
partment instead  of  keeping  them  in  the  county  jail. 
Trusting  this  gives  you  tlie  information  requested.  I  am. 
Cordially  yours, 

FRED  H.  DAVIS.  Attorney  General. 

FISH  NETS,  ILLEGAL— REPLEVIN 

March  19,  1928. 
Dear  Sir : 

In  the  case  of  Mullen  vs.  Mosely,  90  Pac.  986,  12  L.  R.  A.  new  series  394. 
the  rule  is  laid  down  that  replevin  will  not  lie  to  recover  property  which  is 
designed  to  be  used  and  only  capable  of  being  used  in  violation  of  the  law. 

This  was  a  case  in  whicb  certain  gambling  devices  which  were  declared 
by  statute  to  be  a  nuisance  were  attempted  to  be  replevied  and  the  fcourt 
held  that  replevin  did  not  lie  under  such  circumstances. 

The  same  rule  applies  likewise  to  fish  nets  and  other  contraband  prop- 
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erty  such  as  stills,  designed  to  make  intoxicating  liquor,  and  other  contra- 
band property.  I  merely  cite  this  case  as  an  example  for  there  are  many 
authorities  other  than  this  and  you  will  find  them  referred  to  in  the  annota- 
tions to  this  case  in  L.  R.  A. 

In  the  caae  of  Laughton  vs.  Steele,  119  N.  Y.  226,  1  L.  E,  A.  134;  152 
U.  S.  133;  38  L.  Ed.  660,  the  Supreme  Court  of  the  United  States  upheld  the 
right  of  the  Legislature  of  a  State  to  provide  that  fish  nets  of  improper  size 
and  character  and  designed  for  use  in  the  violation  of  the  law  should  be 
subject  to  seizure  and  summary  destruction  without  the  necessity  of  Judicial 
proceedings. 

As  this  Is  a  case  affirmed  by  the  U.  S.  Supreme  Court.  I  presume  there 
will  be  little  Question  as  to  Its  application  in  the  State  of  Florida. 

Based  on  these  and  other  authorities  It  is  clear  to  my  mind  that  the 
action  of  replevin  will  not  lie  against  a  sheriff  to  recover  fishing  nets  of 
unlawful  dimensions  which  have  been  seized  by  such  sheriff. 

This  view  is  sustained  by  the  opinion  of  the  Supreme  Court  of  the 
State  of  Florida  In  the  case  of  Tlson  vs.  Bowden,  8  Fla.  61;  71  Am.  Dec.  101, 
in  which  latter  case  the  Supreme  Court  of  the  State  of  "Florida  declared  that 
goods  in  cuBtodla  legift  could  not  be  covered  by  replevin.  Fish  nets  which 
have  been  seized  by  the  sheriff  because  they  have  been  used  In  the  violation 
of  the  law  and  are  of  a  dimension  and  size  declared  to  be  unlawful  and 
subject   to   forfeiture   are   in    cmtodia    tegi». 

If  the  owner  of  the  nets  feels  that  the  sheriff  has  wronged  him  by  seiz- 
ing such  nets  or  that  the  nets  themselves  are  of  legal  size  and  character 
and  not  subject  to  forfeiture  there  are  three  remedies  open  to  him, 

One  is  to  make  a  motion  before  the  court  having  jurisdiction  of  the 
criminal  charge  made  against  the  owner  of  the  nets,  asking  that  such  nets 
be  returned  to  the  owner.  This  remedy,  of  course,  is  only  available  where 
the  person  has  been  arrested  for  violating  the  law  by  using  such  nets  and 
the  nets  have  been  seized  as  an  incident  to  the  arrest.  The  practice  in 
such  cases  is  similar  to  that  which  prevails  in  the  Federal  courts  when 
motions  are  made  to  release  liquors  which  have  been  seized  without  proper 
search  warrant. 

The  second  remedy  is  to  sue  the  officer  for  trespass  and  ask  for  the 
recovery  of  the  value  of  the  nets,  which  such  officer  has  unlawfully  appro- 
priated. If  in  fact  he  has  unlawfully  appropriated  the  same. 

The  third  remedy  is  to  file  a  bill  In  equity,  setting  up  the  fact  that 
the  nets  are  of  a  peculiar  value  and  character  and  that  no  other  adequate 
remedy  at  law  exists  and  as  that  the  sheriff  be  enjoined  from  destroying  or 
disposing  of  such  nets.  The  showing  that  there  Is  no  other  adequate  remedy 
at  law  might  be  based  on  such  allegation  as  that  by  reason  of  the  special 
value  of  the  nets  to  the  business  of  fishing  that  depreciation  of  the  nets  will 
result  In  the  destruction  of  the  business,  for  which  Incidental  destruction 
of  the  business  there  is  no  adequate  remedy  at  law. 

Certainly  replevin  is  not  the  proper  remedy  and  I  think  the  opinion  of 
former  Attorney  General  Rivers  Buford  is  eminently  correct  on  that  point. 

I  am  of  the  opinion  further  that  if  replevin  proceedings  are  instituted 
in  the  Circuit  Court  of  Santa  Rosa  county  to  recover  fish  nets  in  ctittodta 
legi*  and  the  Circuit  Judge  refuses  to  arrest  the  progress  of  the  buU  and 
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quashes  the  writ  of  replevin  upon  proper  showing  of  the  facte  that  a  writ 
of  prohibition  from  the  Supreme  Court  will  lie  to  the  Circuit  Court  to  pro- 
hibit the  circuit  court  from  proceeding  with  the  trial  of  the  replevin  suit 
because  of  a  lack  of  jurisdiction  to  entertain  the  same. 

It  appears  to  me  that  a  proper  presentation  of  the  law  to  Judge  Thomas 
should  cause  him  to  quash  writs  of  replevin  directed  to  the  sheriff  to  seize 
nets  held  by  him  in  his  official  capacity  as  such  sheriff.  If  there  were  any 
remedy  at  replevin  at  all  it  would  have  to  be  invoked  after  the  nets  passed 
out  of  the  control  of  the  sheriff  into  the  hands  of  private  parties  in  the 
event  that  the  nets  should  not  be  destroyed  but  sold  under  proper  pro- 
ceedings. 

If  you  desire  to  apply  for  a  writ  of  prohibition  against  the  circuit  court 
to  prohibit  the  proceeding  with  the  replevin  suit  you  mention  in  the  event 
you  are  unable  to  convince  Judge  Thomas  of  the  correctness  of  Judge 
Buford's  opinion,  1  shall  be  glad  to  render  you  such  assistance  as  1  am  able 
to  in  the  enforcement  of  the  law. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTION'— l'OLL  TAXES— I.A8T  DAY  FOR  PAYMENT 

April  10.  192S. 
Dear  Sir: 

1  have  noted  what  you  say  In  your  interesting  letter  of  April  2nd,  with 
reference  to  the  Anal  date  for  paying  poll  tuxes  under  Section  314,  Revised 
General  Statutes  of  Florida. 

You  will,  of  course,  understand  that  I  have  no  iiecniiinry  interest  whatever 
in  the  controversy  and  that  my  advice  iu  the  premises  was  given  as  a  mutter 
of  information  and  only  upon  special  requests  therefor.  The  county  authori- 
ties of  Manatee  county  are  entirely  at  liberty  to  disregard  what  I  think  about 
this  situation  and  apply  their  own  or  your  interpretation  to  the  law. 

In  the  White  case  the  Court  used  the  language: 

*     *     *     that  period  of  time  elapsing  between  a  given  date,  and  the 

corresponding  date  of  the  next  preceding  month  by  name,     *     *     * 

The  given  date  must  necessarily  have  reference  to  the  election  day  be- 
cause the  law  provides  that  the  month  referred  to  is  the  month  "preceding  the 
day  of  such  election.'' 

Yon  will  notice  that  the  Court  in  order  to  arrive  at  the  time,  takes  the 
election  day  to  fix  one  boundary  of  time  and  then  takes  the  corresponding 
month  in  the  preceding  calendar  month  to  fix  the  other  luiundary  of  time  arid 
then  says  that  it  is  the  iieriod  of  time  intervening  between  these  two  calendar 
dates  which  constitute  the  month  preceding  the  day  of  such  election.  In 
other  words.  If  you  apply  the  holding  of  the  Supreme  Court  literally,  which  I 
think  must  be  done  unless  the  opinion  is  changed,  we  must  take  June  5th  as 
the  given  date  mentioned  and  we  must  take  the  corresponding  date  of  the 
next  preceding  month  by  name,  which  would  be  May  iith,  and  then  take  the 
period  of  time  elapsing  between  these  dates  as  being  the  "month"  in  question. 

You  will  notice  that  the  given  date  must  be  the  same  as  the  correspond- 
ing date  of  the  next  preceding  month,  hy  name.  If  you  take  June  4th  as  the 
given  date,  as  your  letter  suggests,  then  the  "corresponding  date  of  the  next 
preceding  mouth  by  name"  would  be  May  4th. 
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You  will  notice  that  the  Court  says  that  the  month  in  question  is  that 
period  of  time  elapsing  between  a  given  date  "June  4th  and  the  corresponding 
date  of  the  next  preceding  month  by  name."  May  4th.  You  can  readily  see 
where  this  construction  will  lead  you. 

I  might  say  that  I  am  largely  actuated  in  my  opinion  nboui  this  matter 
by  the  statements  made  by  the  Court  in  the  White  case  that  such  construction 
should  he  adopted  as  would  tend  t«  increase  rather  than  decrease  the  time  in 
which  the  elector  may  pay  his  poll  tax  and  qualify. 

There  will  be  more  harm  iri  adopting  an  erroneous  construction  which 
will  cut  the  voter  out  of  one  week's  privilege  of  paying  poll  taxes  than  adopt- 
ing an  erroneous  construction,  if  mine  is  erroneous,  which  will  give  him  a 
week  longer  than  he  is  legally  entitled  to. 

The  law  provides  the  time  limit  for  paying  poll  taxes  solely  for  the  con- 
venience of  the  election  officers  in  preparing  their  books.  From  May  Kith  to 
June  5th  is  ample  time  for  any  diligent  gu|tervisor  or  tax  collector  to  get  the 
hooks  ready  for  the  election. 

I  might  add  that  your  suggestion  that  the  provisions  of  Section  215  have 
some  connection  with  Section  314,  Revised  General  Statutes,  is  not  In  accord- 
ance with  the  actual  facte  of  the  case. 

Section  215  was  amended  in  1921,  when  I  was  serving  my  first  term  as 
a  member  of  the  Legislature,  and  the  sole  purpose  of  the  amendment  was  to 
provide  for  the  payment  of  poll  tases  hy  women.  The  legislature,  realizing 
that  ttiere  had  always  been  a  dispute  about  what  was  meant  by  the  language 
of  Section  215,  to  the  effect  that  the  poll  taxes  must  he  paid  on  or  before  the 
second  Saturday  in  the  month  preceding  the  day  of  such  election  as  used  in 
the  old  statutes,  decided  to  clarify  the  law  and  to  allow  more  time  as  well  by 
issuing  the  statement  that  such  taxes  must  he  paid  on  or  before  the  fourth 
Saturday  before  the  day  of  election,  therefore  they  had  the  same  dispute  that 
we  are  now  having  over  Section  215. 

If  there  is  any  correspondence  between  the  dates  as  fixed  hy  Section  215, 
as  amended,  and  Section  314  as  construed,  such  correspondence  is  entirely 
unintentional  and  wholly  accidental.  The  legislature  saw  no  reason  why 
these  two  dates  should  be  the  same  and  I  do  not  think  that  it  ever  occurred 
to  anyone  during  the  Session  of  1921  to  make  the  two  sections  corresi>ond 
because  if  you  will  notice  they  already  corresponded  before  the  amendment 
of  Section  215  was  made,  because  each  of  these  statutes  said  that  the  poll 
taxes  should  he  paid  on  or  before  the  second  Saturday  of  the  month  preceding 
the  day  of  the  election. 

Now,  if  Section  314  and  Section  215  already  corresponded  before  Chapter 
S583  was  passed.  It  Is  not  readily  obvious  as  to  why  they  would  still  corre- 
spond when  one  date  was  radically  changed. 

1  might  conclude  this  letter  by  stating,  as  I  said  before,  that  I  do  not 
desire  any  controversy  over  the  question ;  that  I  construed  the  law  at  the 
request  of  a  tax  collector  solely  as  a  matter  for  his  guidance  and  conven- 
ience ;  that  I  believe  my  construction  of  the  law  is  correct  and  in  accordance 
with  the  Intention  of  the  law  as  laid  down  by  the  Supreme  Court  in  the  White 
case,  which  seems  to  he  to  allow  the  maximum  time  for  the  voter  to  qualify, 
and  that  if,  in  the  wisdom  of  the  county  authorities  of  your  county  they  desire 
to  adopt  a  construction  which  will  deprive  their  people  of  one  week's  privilege 
cf  paying  poll  taxes  or  for  that  matter  of  two  or  three  weeks  for  paying  poll 
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taxes  I  -assure  you  that  I  shall  not  officially  question  the  same  as  the  respon- 
sibility for  such  action  will  rest  entirely  upon  the  shoulders  of  those  who 
bring  it  about. 

Trusting  this  covers  the  situation  fully,  and  with  kind  personal  regards, 
I  am.  Very  truly  yours. 

FEED  FT,  DAVIS,  Attorney  General, 

PRIMARY  ELECTION— LAST  DAY  FOR  PAYMENT  OF  POLL  TAXES 

April  Id,  1828. 
Dear  Sir: 

Referring  again  to  the  matter  of  time  for  payment  of  poll  taxes  I  have 
run  across  a  copy  of  opinion  rendered  on  May  15th.  1920,  by  Former  Attorney 
General  Van  C.  Swearingen,  construing  Section  314,  Revised  General  Statutes 
of  Florida,  in  the  light  of  the  decision  In  State  vs.  White,  73  Fla.  426,  which 
opinion  was  rendered  a  year  or  two  after  the  White  decision  came  out. 

In  that  year  the  date  of  the  primary  was  June  8th  and  Attorney  General 
Swearingen  held  that  the  last  date  to  pay  poll  taxes  was  May  22nd.  (Page 
153  and  309,  Biennial  Report.) 

If  you  will  study  the  White  case  you  will  find  that  the  election  was  called 
to  be  held  on  Tuesday,  March  20th.  1917.  The  Court  held  that  March  3rd 
was  the  last  day  on  which  poll  taxes  could  be  paid.  You  will  notice  that 
here  17  days  elapsed  between  the  last  day  for  payment  of  poll  taxes  and  three 
Saturdays  passed  by. 

In  the  present  year  if  poll  taxes  cease  on  May  19th  there  will  be  17  days 
between  May  19th  and  June  5th,  and  likewise  three  Saturdays.  This  co- 
incides exactly  with  what  the  Supreme  Court  did  when  calculating  the  time 
in  the  White  case. 

This  letter  is  written  as  a  matter  of  further  information  and  in  justifica- 
tion of  the  position  I  have  taken  in  the  controversy. 

With  kind  personal  regards,  I  am, 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

RORBERY— INDICTMENT 

May  4,  1928. 
Dear  Sir: 

I  have  your  letter  of  April  24th,  requesting  my  opinion  as  to  the  suffi- 
ciency of  an  indictment  for  robbery  under  Section  5055,  Revised  General  Stat- 
utes of  Florida,  where  there  is  no  allegation  of  ownership  of  property,  the 
subject  of  larceny  laid  in  the  person  alleged  to  be  robbed. 

I  have  carefully  looked  into  this  question  from  the  standpoint  of  author- 
ities available  in  this  office  and  compared  the  form  of  indictment  you  sub- 
mitted with  indictments  which  have  been  involved  in  other  cases. 

It  appears  to  be  the  prevailing  theory  that  robbery  is  only  an  aggravated 
form  of  larceny  and  a  kindred  offense  and  that  it  is  necessary  In  an  indict- 
ment for  robbery  to  lay  the  ownership  of  the  property  about  which  the  rob- 
bery is  alleged  to  have  been  committed  In  some  one  other  than  the  defendant. 

Our  statute  uses  the  words  "which  may  be  the  subject  of  larceny"  and 
property  is  not  the  subject  of  larceny  unless  the  ownership,  either  general  or 
special,  be  in  someone  other  than  the  defendant. 
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I  notice  In  all  the  forms  of  indictments  that  are  examined  that  either  gen- 
eral or  special  ownership  is  laid  in  such  forms  by  an  allegation  similar  to 
that  usually  found  In  indictments  concerning  ordinary  larceny  and  I  would, 
therefore,  give  It  as  my  opinion  that  In  view  of  the  nature  of  robbery  being 
an  offense  kindred  to  larceny  that  an  indictment  for  robbery  under  Sec- 
tion 5055,  Revised  General  Statutes,  should  allege  the  ownership  of  the 
property,  the  subject  of  larceny,  about  which  the  robbery  is  alleged  to 
have  been  perpetrated.  There  should  at  least  be  some  allegation  to  negative 
the  idea  that  the  defendant  was  seeking  by  force  to  recapture  his  own  prop- 
erty from  the  person  alleged  to  have  been  robbed. 

Trusting  this  answers  your  inquiry,  and  with  kind  personal  regards,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General, 

EMBEZZLEMENT— JURISDICTION 

June  15,  1928. 
Dear  Sir : 

Section  5006,  Rev.  Gen.  Stats.,  provides  as  follows: 

Any  crime  punishable  by  death,  or  imprisonment  In  the  State 

prison,  is  a  felony,  and  no  other  crime  shall  be  so  considered.    Every 

offense  is  a  misdemeanor. 

Under  the  statutes  denning  embezzlement  it  is  provided  that  the  offense 
of  embezzlement  shall  be  punished  as  If  the  defendant  bad  been  convicted 
of  larceny,  A  person  convicted  of  larceny  of  $22.50  could  only  be  punished 
by  fine  or  Imprisonment  In  the  county  jail,  or  In  other  words,  for  a  misde- 
meanor only. 

It  would  seem,  therefore,  that  the  embezzlement  of  $22.50  is  likewise  a 
misdemeanor  because  it  could  only  be  punished  by  fine  and  imprisonment 
in  the  county  jail  and  not  by  death  or  imprisonment  In  the  State  prison. 

I  am,  therefore,  of  the  opinion  that  the  jurisdiction  to  try  a  charge  of 
embezzlement  where  the  value  Is  alleged  to  be  $22.50  is  In  the  county  court 
of  the  county,  and  not  in  the  circuit  court. 

Trusting  this  answers  your  tetter  of  June  12th,  and  with  kind  personal 
regards,  I  am, 

Very  truly  youra, 

FRED  H.  DAVIS,  Attorney  General. 

CIRCUIT  JUDGE— ASSIGNMENT  IN  ABSENCE  OF  RESIDENT  JUDGE 

August  4,  1928, 

Dear  Sir: 

Answering  your  letter  of  July  31st,  I  see  no  way  to  handle  the  situation 
you  mentioned  unless  the  Governor  could  be  Induced  to  take  cognizance  of 
the  absence  of  Judge  Brown  from  the  circuit  and  assign  another  judge  to 
that  circuit  to  handle  such  business  as  might  arise  therein. 

I  think  the  assigned  judge  would  have  all  the  rights,  powers  and  privi- 
leges of  the  resident  judge  with  relation  to  calling  a  special  term  of  court 
and  recalling  or  re-empanelling  the  grand  jury  to  handle  the  matter  to 
which  you  referred  but  in  the  absence  of  such  an  assignment  by  the  Gov- 
ernor I  see  no  way  in  which  the  matter  can  be  handled. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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STATE  AUDITOR. 

SHERIFFS— DUTIES  AND  COMPENSATION. 

February  3,  1828. 
Dear  Sir: 

I  have  your  letter  of  the  31st  ult,  Lu  which  you  request  my  opinion  rela- 
tive to  certain  duties  to  he  performed  by  the  sheriffs  of  the  State  and  their 
compensation  therefor. 

Section  3.  of  Chapter  9109,  Acts  of  1923,  requires  that  in  all  cases  where 
sentence  of  death  has  been  pronounced  against  any  person  to  be  executed  by 
electrocution  that  such  convicted  person  shall  be  delivered  to  the  superintend- 
ent of  the  State  prison  by  the  sheriff.  This  requirement  seems  to  be  mandatory, 
and  It  is  evidently  the  intention  of  the  statute  that  such  delivery  shall  be  by 
the  sheriff  of  the  county  either  personally  or  by  his  deputy.  By  a  liberal 
construction,  it  is  my  opinion  that  the  sheriff  may  charge  12%c  per  mile 
for  himself  going  and  returning,  arid  the  same  mileage  for  the  convict  going 
to  the  State  Prison  from  the  county  seat  where  convicted.  There  may  be 
instances  in  which  it  would  be  necessary  for  the  sheriff  to  have  guards  assist 
him  in  conveying  sueh  party  to  the  State  prison  for  execution,  but  under 
the  statute  the  necessity  therefor  should  be  determined  by  the  Comptroller. 
I  do  not  think,  however,  that  mileage  should  be  allowed  for  more  than  the 
sheriff  himself  for  conveying  the  party  condemned  to  death  to  the  State 
Prison. 

It  Is  my  opinion  that  the  sheriff  is  not  entitled  to  compensation  for  a 
deputy  in  aaiHHon  to  himself  attending  the  execution  of  a  party  at  the  State 
Prison. 

Where  the  execution  is  performed  by  the  sheriff  he  would  be  entitled 
to  the  $10.00  provided  by  law  for  the  execution  as  allowed  before  the  amend- 
ment as  to  the  manner  of  execution.  In  my  opinion  he  would  be  allowed 
this  compensation  only  in  case  of  actual  performance  of  the  execution  by 
him  or  his  lawful  deputy. 

In  case  of  sickness,  or  disability  of  the  sheriff  to  attend  the  execution, 
it  would  hardly  be  necessary  under  the  law  for  his  deputy  to  be  present 
at  such  execution,  although  the  sheriff  may  attend  by  or  through  his  deputy 
in  case  of  such  disability. 

Yours  very  truly. 

FRED  H.  DAVIS,  Attorney  General. 

WITNESSES— FEES. 

July  30,  1928. 

Dear  Sir: 

Your  letter  of  the  27th  inst.  received. 

It  is  my  opinion  that  all  witnesses  summoned  for  and  on  behalf  of  the 
State  in  the  ^prosecution  of  criminal  cases  in  the  courts  of  county  judge 
and  justice  of  the  peace  are  entitled  to  the  statutory  fees  for  mileage  and 
per  diem  where  the  case  is  nolle  promed  or  dismissed  by  the  court,  that  is,  of 
course,  where  such  witness  actually  attends  court  in  obedience  to  a  subpoena 
commanding  such  attendance.  This  is  in  accordance  with  Section  6021  of 
the  Revised  General  Statutes. 

The  only  exception  to  the  rule  which  entitles  a  witness  to  his  compensa- 
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tiou  as  such  Is  found  in  Section  0034,  where  the  witness  voluntarily  appears 
before  any  grand  jury,  or  any  prosecuting  attorney  or  a  justice  of  the  peace 
or  county  judge,  and  also  exception  found  in  Section  6035,  Revised  General 
Statutes,  providing  that  any  person  who  voluntarily  appears  or  has  himself 
summoned  before  a  justice  of  the  peace  or  county  judge,  upon  the  trial  of  any 
misdemeanor  before  such  justice  or  county  judge  and  wherein  the  trial  re- 
sults In  an  acquittal  of  the  defendant.  In  all  other  Instances  a  witness 
attending  on  a  subpoena  as  a  State  witness  Is  entitled  to  his  mileage,  going 
and  coming  from  home,  and  in  addition  thereto  the  legal  per  diem  for  each 
day  actually  attending  court. 

Tours  very  truly, 

ASSISTANT  ATTORNEY  GENERAL, 

STATE  BOARD  OF  ACCOUNTANCY. 

ACCOUNTANTS,  REGISTRATION  OF. 

November  15,  1027. 
Dear  Sir: 

Section  11  of  Senate  Bill  No.  2S2,  relating  to  the  State  Board  of  Ac- 
countancy, requires  registration  of  all  persons  practicing  individually  or 
under  an  assumed  name  and  all  firms  engaged  in  public  accounting  in  the 
State  of  Florida,  as  defined  in  the  Act  Irom  the  date  of  the  passage  of  the 
Act  who  intend  to  continue  so  to  practice  to  register  with  the  State  Board 
of  Accountancy  before  October  1st,  1927. 

It  is  obvious  that  the  purpose  of  this  registration  Is  to  give  the  Board 
information  as  to  all  persons  engaged  in  the  accounting  business  in  the 
State  of  Florida  who  became  subject  to  the  law  when  it  was  enacted. 

Having  in  mind  this  purpose  it  is  clear  that  the  Board  is  not  prohibited 
from  accepting  registration  after  October  1st,  1927,  but  that  any  person 
subject  to  Section  11  who  fails  to  register  fiy  October  1st,  1927,  thereby 
becomes  in  default  of  compliance  with  the  law,  which  may  affect  his  right 
to  certificate  under  other  sections  ot  the  bill. 

The  failure  of  a  person  to  register  by  October  1st  under  Section  u 
might  be  taken  by  the  Board  as  being  evidence  of  the  fact  that  the  person 
claiming  registration  was  not  an  accountant  on  the  date  the  Act  became 
effective,  so  as  to  entitle  him,  for  example,  to  the  benefit  of  Section  8  of  the 
Act.  The  Board  may,  therefore,  continue  to  register  accountants  under 
Section  11  even  though  registration  was  not  made  before  October  27,  1927. 

In  regard  to  Section  8  of  the  Act,  the  Board  is  authorized  to  issue  cer- 
tificates ot  authority  to  practice  as  a  public  accountant  to  the  persons  com- 
ing within  the  purview  of  that  section.  While  the  Board  may  lawfully 
refuse  to  issue  a  person  a  certificate  under  Section  8  because  the  person 
has  failed  to  register  under  Section  11,  yet  the  Act  is  not  of  such  a  nature 
as  to  prohibit  the  Board  from  granting  a  certificate  under  Section  8  to  a 
person  who  Ib  not  registered  under  Section  11,  if,  in  the  discretion  of  the 
Board  they  find  that  there  was  some  reasonable  or  lawful  excuse  for  the 
failure  to  register  under  Section  11. 

In  short,  the  requirement  of  Section  11  was  evidently  to  enable  the 
Board  to  get  a  list  of  all  existing  practitioners  In  accountancy  so  that  from 
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October  1st  to  January  27th,  1928,  the  Board  could  make  proper  Investiga- 
tions to  determine  whether  or  not  it  should  issue  a  certificate  under  Sec- 
tion S  to  persons  who  were  is  business  at  the  time  the  Act  became  effective. 
For  example,  a  person  might  register  under  Section  11  claiming  that  he  was 
engaged  as  an  accountant  in  Florida  on  June  1st,  1927,  when  the  Act  took 
effect  and  based  on  that  might  apply  for  a  certificate  under  Section  8.  On 
investigation  the  Board  might  find  that  such  person  was  not  really  engaged 
in  the  practice  of  a  public  accountant  at  the  date  of  the  passage  of  the  Act 
so  as  to  entitle  such  person  to  a  certificate  under  Section  8,  in  which  event 
the  certificate  would  be  refused. 

Trusting  this  answers  your  inquiry  of  November  9th,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY  ACT— ISSUANCE  OF  CERTIFICATES 

November  28,  1927. 
Dear  Sir: 

I  beg  to  reply  to  your  letter  of  November  23rd,  as  follows : 

I  am  of  the  opinion  that  the  State  Board  of  Accountancy  has  the  legal 
right  to  make  such  regulations  governing  certificates  under  Section  IS  of 
Senate  Bill  No.  282  as  it  may  deem  necessary  to  insure  the  proper  compliance 
with  that  section. 

Where  a  certificate  is  issued  for  a  specific  engagement,  the  board  would 
undoubtedly  have  the  right  to  require  that  the  engagement  for  which  the  cer- 
tificate was  issued  shall  be  definitely  set  forth  in  the  certificate.  Otherwise, 
the  certificate  would  not  be  for  a  specific  engagement  but  would  be  a  general 
certificate  for  a  limited  time. 

I  do  not  think  that  the  objection  raised  about  interfering  with  interstate 
transactions  has  any  application  to  the  practice  of  accountancy.  Courts  have 
held  that  it  did  not  apply  to  the  practice  of  medicine  or  law  and  certainly 
accountancy  Is  not  different.  I  think  this  objection  about  constitutional  inter- 
ference with  interstate  trade  by  insisting  upon  compliance  of  non-resident 
accountants  with  Section  1R  of  the  rules  of  the  board  is  entirely  without  merit 
and  cannot  be  sustained. 

I  have  examined  the  enclosed  form  of  application  and  I  see  nothing  there- 
in which  would  be  unlawful  to  require  the  use  of  same  by  persons  making 
application  to  practice  under  the  new  law. 

Trusting  this  answers  your  inquiry,  I  am, 
Very  truly  yours, 

FRED  II.  DAVIS,  Attorney  General. 

ACCOUNTANCY  LAW— ISSUANCE  OF  TEMPORARY  LICENSES 

December  13,  1027. 
Dear  Sir: 

Your  letter  of  December  3rd,  with  reference  to  a  further  Interpretation 
of  the  Accountancy  Law  came  to  my  office  while  I  was  out  of  the  city  and, 
therefore,  was  not  more  promptly  answered. 

It  is  my  interpretation  of  Section  16  of  Senate  Bill  No.  282  that  the  pur- 
pose of  said  section  was  to  allow  the  granting  of  temporary  licenses  to  oat- 
side  accountants  who  might  be  employed  to  perform  some  work  in  Florida 
pursuant  to  an  engagement  made  outside  this  State. 
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A  municipality  may  have  been  doing  business  Tor  a  number  of  years  with 
an  outside  accountant  and  may  desire  to  continue  to  use  the  services  of  such 
accountant.  In  which  event  It  would  employ  such  outside  accountant  to  do 
tills  work  and  such  outside  accountant,  If  he  accepted  the  engagement,  would 
fell  under  Section  16, 

You  will  notice  that  under  Section  16  licenses  are  granted  at  the  discre- 
tion of  the  board  and  that  such  licenses  may  be  refused  by  the  board  in  the 
exercise  of  its  discretion  if  they  feel  that  for  any  reason  the  applicant  is  not 
fairly  and  honestly  within  the  purpose  and  intent  of  Section  16  in  making  his 
application.  As  to  this,  the  board  can  make  a  full  Investigation  when  each 
application  comes  up.  You  will  understand  that  while  the  board  has  discre- 
tion under  Section  16  to  Issue  or  decline  to  issue  the  license  contemplated 
thereby  such  discretion  must  be  fairly  and  honestly  exercised  by  the  board, 
and  where  a  clear  case  falling  within  that  section  arises,  the  board  should 
grant  a  license,  but  at  all  events  the  board  has  the  power,  and  it  1b  Its  duty, 
to  protect  itself  from  imposition  and  whenever  it  1b  satisfied  from  facts  before 
it  that  persons  applying  for  licenses  under  Section  lfl  have  in  fact  not  secured 
their  engagements  outside  the  State,  such  licenses  should  be  refused  by  the 
Board  In  the  exercise  of  its  discretion  under  the  law. 

Trusting  this  answers  your  inquiry  of  the  3rd  inst.,  I  am. 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY  LAW— IF  CERTAIN  INDIVIDUALS  ARE  DEEMED 
PUBLIC  ACCOUNTANTS 

January  6,  1928. 
Dear  Sir: 

I  have  your  letter  of  January  3rd,  In  which  you  ask  my  opinion  as  to 
whether  or  not  individuals  whose  regular  employment  Is  not  the  practice 
of  public  accountancy  but  who  make  income  tax  returns  as  a  side  line  are 
public  accountants  within  the  meaning  of  the  law  governing  the  registration 
of  such  public  accountants. 

There  Is  nothing  in  the  statutes  which  would  prohibit  any  person  from 
engaging  In  the  employment  of  making  out  income  tax  returns  or  engaging 
in  similar  employments  without  securing  a  certificate  of  registration  as  au 
accountant. 

I  think  your  views  of  the  matter  are  entirely  sound  and  I  believe  that 
to  attempt  to  extend  the  operation  of  the  statute  so  far  as  to  enable  them 
to  make  out  Income  tax  returns  would  result  in  litigation  with  the  Board, 
which  would  be  very  detrimental  to  the  powers  and  functions  which  are  now 
exercised. 

The  statute  does  not  contain  any  definition  of  what  shall  be  embraced 
In  the  practice  of  accountancy  but  inasmuch  as  this  is  a  profession  recog- 
nized by  the  common  knowledge  of  all  to  consist  of  certain  qualifications 
and  practices  such  general  knowledge  would  have  to  be  resorted  to  in  order 
to  determine  whether  any  particular  act  was  an  attempt  to  practice  account- 
ancy or  not. 

In  this  respect  the  matter  is  like  the  practice  of  law.  There  are  many 
justices  of  the  peace  and  notaries  public  who  prepare  deeds  and  legal  docu- 
ments lor  the  public  for  a  consideration  and  yet  at  no  time  have  such  per- 
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sons  ever  been  considered  as  being  engaged  in  the  practice  of  law  so  as  to 
subject  them  to  penalties  for  not  obtaining  a  license  to  practice. 
Trusting  this  answers  your  inquiry,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY  ACT— COMPLIANCE  WITH. 

February  20,  1628. 
Hear  Sir : 

I  beg  to  acknowledge  receipt  of  your  letter  of  February  4th,  requesting 
my  opinion  as  to  whether  or  not  the  State  Board  of  Accountancy  under 
Section  8  of  Senate  Bill  No.  282,  Chapter  12290,  Acts  192T.  has  the  right  to 
grant  certificates  of  authority  upon  applications  shown  to  have  been  mailed 
to  the  board  prior  to  midnight  on  December  31,  1927,  and  which  for  one 
reason  or  another  the  hoard  did  not  receive  until  after  the  date  specified, 

I  am  of  the  opinion  that  the  board  has  lawful  authority  to  receive,  ac- 
cept and  file  MM6  pro  tune  as  of  December  31st,  1927.  any  application  which 
was  deposited  in  the  post  office  on  or  before  midnight  of  December  31,  1927, 
in  a  bona  fida  attempt  to  comply  with  the  provisions  of  the  act. 

Similar  laws  have  been  construed  by  both  Federal  and  State  authorities 
to  authorize  this  to  be  done  In  the  case  of  a  particular  time  Limit  being  set 
and  papers  shown  to  have  been  deposited  tn  the  mails  within  the  time  limit. 

Respect fulb'  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

ACCOUNTANCY   ACT— RECIPROCITY    CERTIFICATES— REVOCATION. 

February  28,  1928. 
Dear  Sir : 

I  have  your  letter  of  February  23rd,  asking  my  opinion  as  to  whether 
or  not  the  State  Board  of  Accountancy  can  adopt  a  rale  to  the  effect  that 
reciprocity  certificates  issued  under  Section  2511.  Revised  General  Statutes, 
shall  he  automat iently  cancelled  when  the  person  holding  the  same  has  been 
disbarred  or  suspended  by  the  board  of  the  State  from  which  he  obtained 
his  original  certificate  and  based  upon  which  Florida  has  issued  its  reciprocity 
certificate. 

I  do  not  think  that  the  board  would  have  the  authority  to  provide  for 
the  revocation  or  suspension  of  the  person  holding  the  certificate  granted 
under  Section  2511.  Revised  General  Statutes,  merely  because  the  certificate 
of  the  person  upon  which  the  reciprocity  certificate  was  based  had  Iwen 
annulled  or  suspended  by  the  State  of  its  issuance. 

The  board  has  authority  to  provide  that  the  fact  that  the  certificate  of 
another  State  has  been  suspended  or  revoked  shall  be  prima  facie  evidence 
of  wrongful  eondnct  under  the  provision  of  Section  5  of  Chapter  12290,  Acts 
of  1927,  but  it  has  no  authority  to  provide  that  the  rights  of  the  holder  of  the 
certificate  under  Section  2511  shall  tie  automatically  and  without  notice  or 
hearing  revoked  or  suspended  merely  because  the  State  which  originally  is- 
sued the  person  In  question  a  certificate  has  revoked  or  suspended  it. 

The  obvious  purpose  of  Section  5  of  the  Act  of  1927  is  to  require  that 
a  majority  vote  of  the  board  shall  be  necessary  to  permanently  revoke  or 
temporarily  suspend  a  certificate.    In  no  other  legal  way  than  by  vote  of  the 
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hoard  can  such  certificate  be  suspended  nor  does  the  board  have  power  to 
revoke  or  suspend  the  certificate  except  for  the  specific  Igal  causes  set  out 
in  Section  5. 

Also  before  a  certificate  can  be  revoked  or  suspended  the  proper  pro- 
ceedings by  way  of  notice,  etc,  as  provided  in  Section  5  must  be  taken.  The 
most  that  the  board  can  provide  in  line  with  the  plan  stated  in  your  letter 
is  to  adopt  a  rule  to  the  effect  that  where  a  certificate  has  been  issued  under 
Section  2511,  Revised  General  Statutes,  based  on  the  fact  that  tbe  holder  has 
been  duly  licensed  in  another  State  that  when  it  has  been  made  to  appear 
to  the  board  that  such  certificate  of  the  holder  in  such  other  State  has  been 
revoked  or  suspended  that  such  fact  shall  l*e  taken  and  held  as  prima  faric 
evidence  that  the  holder  thereof  has  t>een  guilty  of  negligence  or  wrongful 
conduct  in  the  practice  of  accountancy. 

The  board  would  then  take  the  course  outlined  in  Section  5  of  the  act 
to  revoke  the  Florida  certificate  unless  the  holder  of  the  Florida  certificate 
showed  to  the  board  that  the  revocation  of  the  certificate  of  the  other  State 
was  not  due  to  some  professional  negligence  or  misconduct  the  board  would 
then  have  the  right  by  a  majority  vote  to  revoke  the  Florida  certificate  on 
the  bash?  of  the  revocation  of  the  certificate  of  the  other  state  but  on  the  other 
hand  if  the  Florida  certificate  holder  showed  that  the  revocation  or  suspen- 
sion of  the  certificate  was  not  for  anything  that  would  constitute  an  offense 
under  Section  5  of  the  Act  then  the  board  would  be  without  power  to  revoke 
or  suspend  the  Florida  certificate. 

Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY  ACT— CERTIFICATES  FOR  REGISTRANTS  OF  OTHER 

STATES 

April  3,  192S. 
Dear  8%r : 

Answering  your  request  of  March  27ta  for  my  opinion  as  to  the  proper 
construction  of  Section  2511,  relating  to  registration  of  public  accountants 
insofar  as  the  bo  Die  authorizes  the  registration  of  persons  holding  certificates 
Issued  under  the  law  of  another  state; 

I  beg  to  advise  that  in  my  opinion  the  board  should  provide  a  special 
certificate  of  registration  of  a  different  form  to  cover  this  class  of  registrants 
rather  than  issue  them  the  same  form  of  certificate  issued  to  those  who  are 
examined  and  licensed  by  the  board  itself. 

The  reason  for  this  is  obvious.  It  may  be  necessary  to  determine  at  any 
time  whether  or  not  the  particular  registrant  has  t>een  licensed  by  virtue  of 
a  Florida  examination  or  by  virtue  of  holding  a  certificate  from  another  State. 
The  only  way  in  which  this  can  be  done  Is  by  keeping  the  forms  of  certificates 
separate. 

Very  truiy  yours, 

FRED  H.  DAVIS.  Attorney  General. 

ACCOUNTANCY  LAW— VIOLATIONS  OF. 
Dear  Sir:  April  H,  1928. 

Referring  to  your  letter  of  April  6th,  I  beg  to  advise  that  in  my  opinion 


236  BIENNIAL  BEPOET   OF   THE  ATTORNEY   GENERAL 

the  proper  procedure  for  your  Board  to  take  upon  learning  that  the  law  is 
being  violated  with  reference  to  the  practice  of  accountancy  is  to  prepare  a 
detailed  statement  of  the  facts  as  your  Board  has  discovered  them  by  in- 
vestigation and  submit  the  same,  together  with  a  list  of  the  witnesses  to 
the  prosecuting  attorney  of  the  county  where  the  offense  is  being  committed. 
with  the  request  that  proper  proceedings  be  instituted  by  such  county 
prosecuting  attorney  to  enforce  the  law. 

There  is  nothing  to  prohibit  any  member  of  the  Board  as  an  Individual 
from  swearing  out  a  warrant  also  if  he  so  desires. 

However,  the  Board  as  an  official  body  would  have  no  power  to  conduct 
a  prosecution  upon  a  warrant  sworn  out  by  it  as  a  Board, 

I  am  having  sent  you  today  under  separate  cover  bound  copy  of  the 
Report  of  the  Secretary  of  State,  Part  1,  1925-6,  which  contains  a  list  of 
county  officers  on  pages  87-181,  both  inclusive.  You  will  note  that  the  last 
item  of  the  first  paragraph  of  officers  under  each  county  is  the  prosecuting 
attorney. 

Trusting  this  information  will  be  of  some  assistance  to  you,  I  am, 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY  BO ARD— AUTHORITY  TO  WAIVE  EXAMINATION  OF 

APPLICANT 
Dear  Sir ;  May  1,  1928. 

Section  4  of  Chapter  12290,  Acts  of  1027,  provides  that  the  State  Board 
of  Accountancy  may  waive  the  examination  of  any  person  possessing  the 
qualifications  mentioned  in  Section  1  of  the  Act,  whose  record  and  professional 
standing  are  satisfactory  to  the  board  who  shall  have  practiced  public  account- 
ing for  five  years  preceding  the  passage  of  the  Act,  of  which  three  years  imme- 
diately preceding  that  date  shall  have  been  in  Florida,  etc. 

Section  1  of  the  Act  requires  that  the  licensee  must  be  a  resident  of  the 
State  of  Florida  and  a  resident  is  defined  as  one  who  has  resided  in  Florida 
for  at  least  twelve  months  immediately  preceding  his  application. 

My  construction  of  the  law  Is  that,  construing  Section  4  and  Section  1 
together,  any  person  who  has  resided  in  the  State  of  Florida  for  at  least 
twelve  months  immediately  preceding  his  application  and  who  has  the  other 
qualifications  required  by  Section  1  and  Section  4  of  the  Act  may  be  lawfully 
licensed  under  Section  4. 

I  do  not  tbfnk  that  the  requirement  of  three  (3)  years'  practice  in  Flor- 
ida means  that  the  applicant  must  have  lived  in  Florida  during  such  three 
years  because  Section  4  In  fact  adopts  Section  1  as  a  part  of  the  requirements 
of  Section  4  and  Section  1  only  has  a  one-year  residence  requirement. 

Trusting  this  answers  your  request  of  April  14th  for  my  opinion  in  the 
premises,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANCY— PREREQUISITE  TO  PRACTICE  BY  NON-RESIDENTS 
Dear  Sir:  May  1,  1928, 

I  have  your  letter  of  April  19th,  requesting  my  opinion  upon  the  status 
of  a  person  who,  being  an  accountant  from  North  Carolina,  Is  either  personally 
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M  through  a  representative  soliciting  accounting  engagements  In  Florida  with- 
out having  a  temporary  certificate  of  authority  as  provided  for  In  Sections 
lb  and  16. 

My  opinion  Is  that  as  such  persons  bare  no  authority  to  practice  account- 
ancy in  this  State  unless  they  procure  a  certificate  to  practice  from  your  board. 
II  a  waver,  no  criminal  offense  is  committed  by  such  persons  soliciting  engage- 
ments in  the  State  of  Florida,  because  mere  solicitation  in  not  it  self  mnile  an 
offense  by  the  Act  although  the  employment,  if  secured,  could  not  be  per- 
formed by  the  person  soliciting  same  unless  the  certificate  required  by  law  la 
first  procured. 

Any  actual  practice  of  accountancy  pursuant  to  an  engagement  obtained 
by  such  solicitation  would,  however,  be  an  offense. 
Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General, 

ACCOUNTANCY— STATE  BOARD— WHEN  CERTAIN   EXPENDITURES 

ARE  LEGAL. 

August  6.  1928. 
Dear  Sir : 

A  portion  of  Section  3  of  Senate  Hill  No.  282,  reads  as  follows: 

Out  of  the  funds  collected  under  this  act  as  amended  shall  be 
paid  the  actual  expenses  of  the  State  Board  of  Accountancy  In  an 
amount  not  exceeding  Ten  Dollars  a  day  to  each  member  of  said 
board  for  the  time  actually  expended  In  the  pursuance  of  such  duties 
imposed  by  this  act. 

The  funds  available  to  the  board  arc  paid  by  the  persons  who  are  tinder 
the  jurisdiction  of  the  State  Board  of  Accountancy  .  As  long  as  said  funds 
are  spent  for  the  purpose  of  carrying  out  the  provisions  of  the  law,  such 
expenditures  are  legal. 

If  the  board  considers  that  It  is  essential  to  the  better  performance  of 
their  duties  that  a  representative  of  such  board  nttetul  a  meeting  of  the 
State  Board  of  Examiners  in  order  that  the  Florida  board  may  obtain  sug- 
gestions and  information  which  will  be  of  benefit  to  It  In  conducting  its  ex- 
aminations and  carrying  out  Its  duties  under  tbe  law,  I  am  of  the  opinion 
that  it  is  a  legal  expenditure  for  the  board  to  pay  the  actual  expenses  of  the 
representative  attending  such  meeting. 

I  might  add  that  nearly  every  department  of  the  State  Government  in 
Florida  sends  representatives  to  national  meetings  of  this  character  and 
that  the  expenses  of  snch  attendance  has  always  been  considered  a  proper 
expenditure  and  paid  out  of  the  funds  of  the  particular  department  affected. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

ACCOUNTANCY— PREREQUISITE  TO  PRACTICE 

December  29,  1928. 
Dear  Sir: 

What  I  meant  to  advise  you  In  reference  to  the  liability  of  a  person 
who  failed  to  take  out  a  re-registratlon  to  practice  accountancy  In  this  State 
was  that  failure  to  re-register  left  the  person  In  the  same  situation  he  would 
have  been  in  if  he  undertook  to  practice  without  any  license  whatever  and. 
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therefore,  a  prosecution  under  the  statute  for  doing  business  without  any 
license  whatever  would  lie  against  a  man  who  had  failed  to  do  the  things 
necessary  to  keep  a  license  which  he  did  have  in  force  so  that  the  same 
would  protect  him  in  his  practice. 

In  short,  a  person  who  fails  to  renew  his  registration  is  in  the  same 
situation  as  a  merchant  who  failed  to  take  out  his  license  upon  the  expira- 
tion of  the  license  year  and  continues  to  do  business. 

The  fact  that  he  did  at  one  time  have  a  license  would  be  no  excuse  for 
not  taking  out  a  renewal  in  time. 

Trusting  that  you  understand  the  matter,  and  wishing  you  the  compli- 
ments of  the  season,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ACCOUNTANTS— STATE  EFFECT  OX  CERTIFICATE  IF 
REMOVED  FROM. 

December  11,  1928. 
Dear  Sir; 

Answering  your  letter  of  December  8th,  I  beg  to  advise  that  I  am  of  the 
opinion  that  where  a  person  has  established  a  legal  residence  in  Florida 
and  during  such  residence  has  passed  au  examination  in  the  State  of  Florida 
and  received  his  certificate  but  subsequent  thereto  has  gone  to  another  State 
to  accept  employment  with  a  tirm  of  public  accountants,  snob  person  having 
once  become  duly  qualified  under  the  law  does  not  forfeit  his  right  to  register 
In  the  State  of  Florida  as  a  public  accountant  under  tbe  provisions  of  Section 
9  of  the  Act. 

The  obvious  purpose  of  Section  9  was  to  allow  a  man  who  had  once 
properly  qualified  to  keep  his  qualification  in  force  by  the  compliance  with 
that  section. 

Trusting  tbis  answers  yonr  inquiry.  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  BOARD  OF  ARCHITECTURE. 

ARCHITECTURE  ACT— CONSTRUCTION 

March  29,  192S. 
Dear  Sir: 

Referring  to  your  letter  of  March  7  th,  addressed  to  Hon.  J.  JB.  Johnson, 
former  Attorney  General,  I  beg  to  advise  that  my  opinion  upon  the  subjects 
inquired  about  is  as  follows: 

Use  of  the  term  "associate,"  The  following  provision  of  Section  9  would 
apparently  furnish  legal  justification  for  the  use  of  the  term  "associate"  by 
a  person  practicing  in  connection  with  a  registered  architect: 

Nothing  contained  in  this  Act  shall  be  construed  to  prevent  any 
'     employee  of  an  architect  from  acting  under  his  instruction,  control 
and  supervision,  in  any  vaitaritu,  whether  ptifd  by  the  architect  or 
the  owner     •     *     *. 

The  term  "any  capacity"  is  apparently  broad  enough  to  include  acting  in 
the  capacity  of  "associate."  However,  if  the  so-called  associate  does  work  other 
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than  under  the  "instruction,  control  and  supervision"  of  a  registered  archi- 
tect with  whom  he  is  associated,  be  should  be  registered  under  the  Act  as 
an  architect. 

Corporation  titles:  What  has  been  said  under  the  previous  heading  will 
apply  to  this  question.  A  contractor  mlgbt  properly  do  business  In  his 
own  name  and  advertise  someone  as  being  associated  with  him  as  registered 
architect.  There  Is  nothing  In  the  law  which  prohibits  this,  that  I  can  see. 
Architects  of  the  Treasury  Department:  The  State  Is  without  authority 
to  Interfere  with,  the  operation  of  the  Federal  Government  or  Us  agents. 
I  am,  therefore,  of  the  opinion  that  an  architect  employed  by  the  Federal 
Government  in  connection  with  the  construction  of  proper  Government 
buildings  is  not  liable  for  failure  to  register  as  an  architect  insofar  as  he 
confines  his  business  to  solely  acting  for  the  Government  Of  course.  If 
he  does  any  private  business  whatsoever  the  fact  that  he  is  also  Govern- 
ment architect  would  not  exempt  him  from  the  provisions  of  the  law. 

The  Government  architect  Is  in  the  same  status  as  an  attorney  em- 
ployed by  the  Federal  Government  to  transact  Its  legal  business,  who,  the 
courts  have  said,  need  not  be  licensed  in  the  State  wbere  they  undertake 
to  act  for  the  Government. 

Use  of  titles,  "Designer."  etc.:  This  question  Is  apparently  answered 
by  the  following  language  In  Section  J>  of  the  Act : 

Any  person  who  shall  be  engaged  in  the  planning  of  the  erec- 
tion, enlargement,  or  alteration  of  buildings  tor  others,  and  to  be 
constructed  by  other  persons  than  himself,  shall  be  regarded  as  an 
architect  within  the  provisions  of  this  Act,  and  shall  be  held  to 
comply  with  same     •     •     •. 

The  law  is  clear  that  a  jargon  cannot  legally  practice  architecture  as 
defined  by  the  Act  merely  by  changing  his  title  to  tun!  of  "designer." 

Building  under  $5,00(1.00.  ■octJBB  12  of  the  Act  prohibits  the  practice  of 
architecture  by  any  person  not  licensed  pursuant  to  the  Act.  It  also  pro- 
hibits the  putting  out  of  any  sign  or  card  or  other  device  which  might  indi- 
cate to  the  public  that  the  person  ts  entitled  to  practice  as  an  architect. 
There  Is  nothing  in  Section  »  exempt  ins  buildings  under  $0,000  from  the 
operation  of  the  law.  which  would  overrule  the  provision  of  Section  12  to 
the  effect  that  no  sign  or  other  device  shall  be  implied  to  Indicate  that  a 
person  is  an  architect  who  Is  not  an  architect  in  fact  under  the  Act. 

What  is  meant  by  the  exemption  of  buildings  costing  less  than  $5,000 
Is  that  a  person  may  prepare  plans  to  be  executed  by  others  for  the  WW  thill 
of  a  building  costing  less  than  $5,000  without  ttwbj  being  considered  to 
tw  an  architect  within  the  (lellnitl.m  given  in  Section  8.  It  w.mlil  ap|s-nr  ttmt 
this  Is  the  proper  field  for  the  so-called  "designers"  to  operate  in.  They 
certainly  have  no  right  to  use  the  word  "architect"  In  such  a  way  as  to  Indi- 
cate that  they  are  entitled  to  practice  architecture. 
Trusting  this  answers  your  inquiry.  I  am. 

Cordially   yours. 

FRED  H.  DAVIS.  Attorney  General. 
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ACCOUNTANTS— PRACTICING    WITHOUT    LICENSE 

December  13,  192S, 
Dear  Sir : 

My  view  of  the  Accountancy  Law  is  tliat  a  person  is  practicing  without  a 
license  when  he  fails  to  do  the  things  either  necessary  to  procure  a  license 
in  the  first  place  or  to  keep  that  license  alive  and  In  force  in  the  second  place. 

It  is  not  necessary  that  there  shonld  be  a  specific  penalty  imposed  for 
failure  to  register  or  renew  registration. 

Where  a  penalty  Is  imposed  for  practicing  without  a  license  and  the 
license  has  expired,  either  by  its  own  limitations  or  by  failure  of  the  licensee 
to  do  something  to  keep  the  license  In  force,  then  if  such  licensee  continues  to 
practice  thereafter  he  Is  practicing  without  a  license  as  much  so  as  if  he 
never  had  obtained  one  in  the  first  instance. 

The  annual  registration  required  by  Section  9  of  the  law  is  necessary  in 
order  to  keep  the  license  alive  for  the  purpose  of  authorizing  the  licensee  to 
practice. 

The  failure  to  register  or  to  renew  registration  operates  as  an  automatic 
suspension  of  such  license  during  the  period  of  default. 

Trusting  this  answers  your  letter  of  the  5th  insi ..  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  BOARD  OP  CONTROL. 

RADIO  BROADCASTING  STATION,  GAINESVILLE— MANDATORY 
DUTY  OF  BOARD  OF  CONTROL  TO  PROVIDE. 
DearSir:  October  15,  1927. 

My  absence  from  the  State  prevented  an  earlier  answer  to  your  letter  of 
the  12th  instant,  asking  my  opinion  as  to  whether  or  not  I  thought  that  the 
provisions  of  House  Bill  No.  701  (Chapter  12217,  Acts  1927),  amending  Chap- 
ter 10241,  Acts  of  1925,  imposed  a  mandatory  duty  on  the  State  Board  of 
Control  to  expend  the  money  provided  for  in  said  Act. 

Section  2  of  House  Bill  701  provides  that  the  sum  of  money  thereby  ap- 
propriated by  Section  1 : 

shall  be  expended  by  and  under  the  direction  of  the  Board  of  Control. 

In  view  of  the  mandatory  language  Implied  in  the  use  of  the  word  "shall" 
I  am  of  the  opinion  that  it  is  the  mandatory  duty  of  the  Board  of  Control 
to  proceed  to  carry  out  the  purpose  and  intent  of  Chapter  10241,  as  amended 
by  House  Bill  701  whenever  the  money  appropriated  by  these  Acts  becomes 
available  to  be  nsed  by  the  Board  of  Control  for  the  purpose  of  carrying 
out  the  Act. 

I  am  not  advised  as  to  how  much  of  the  sura  of  money  appropriated,  if 
any,  Is  available  for  use  at  this  time. 

Trusting  this  answers  your  inquiry,  and  with  kind  personal  regards,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

RADTO  STATION  AT  GAINESVILLE — APPROPRIATION 
Dear  Sir':  November  7,  1927, 

I  wish  to  acknowledge  the  receipts  of  your  letter  of  November  3rd,  with 
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reference  to  a  further  interpretation  of  House  Bill  No.  701  (Chapter  12217, 
AetB  1927),  amending  Chapter  10241,  Acta  of  1825,  Laws  of  Florida,  providing 
for  an  appropriation  to  install  a  radio  broadcasting  station  at  the  University 
of  Florida,  at  Gainesville. 

As  I  construe  it,  the  Act  appropriates  a  specific  sum  of  money  for  the 
purpose  of  designing,  constructing,  operating  and  maintaining  a  radio  broad- 
casting  station  to  be  located  at  the  University  of  Florida  and  ofierated  under 
the  supervision  of  the  engineering  college  of  the  university,  located  at  Gaines- 
ville. It  then  makes  It  the  duty  of  the  Board  of  Control  to  expend  this  sum 
of  money  and  gives  the  board  the  power  to  enter  into  a  contract  or  contracts 
for  the  design,  erection,  installation  and  maintenance  of  said  broadcasting 
station. 

Section  3  of  the  Act  provides  that  in  constructing  the  station  it  "shall 
be  of  a  i m wcr  not  to  exceed  five  kilowatts  maximum,"  and  shall  be  so  de- 
signed and  constructed  by  the  use  of  pick-up  apparatus  that  the  State  Capitol 
of  Tallahassee  and  the  Florida  State  College  at  Tallahassee  and  Florida  State 
Marketing  Bureau  may  broadcast  over  a  leased  wire. 

The  meaning  of  this  language,  as  I  construe  it,  is  that  the  station  shall 
be  designed  so  it  might  be  used  for  broadcasting  matter  transmitted  to  It  over 
leased  wire  from  the  points  indicated,  but  It  does  not  appear  to  be  essential 
that  the  board  shall  at  this  time  make  any  provision  for  leasing  the  wires  to 
accomplish  this  pick-up  with  the  other  points  named  nor  to  actually  provide 
for  the  pick-up  apparatus.  The  express  purpose  of  the  law  is  that  by  the  use 
oF  suitable  pick-up  apparatus  broadcastinfg  may  be  done  over  a  leased  wire 
from  Tallahassee,  Jacksonville,  etc. 

In  administering  the  Act,  the  primary  purpose  to  be  accomplished  Is  the 
construction  of  the  radio  station  in  question.  In  providing  for  the  construc- 
tion sufficient  allowance  mUBt  be  mode  out  of  the  appropriation  for  main- 
taining the  same  during  the  next  fiscal  period,  which  extends  untfl  June 
30th.  1929. 

I  think  the  Act  authorizes  the  Board  of  Control  to  fix  the  amount  of 
money  it  will  set  aside  for  the  construction  of  the  station  and  fix  and  set 
as ule  a  separate  amount  for  the  maintenance  of  the  station.  The  aggregate 
of  these  amounts  must  not  exceed  the  sum  of  9100,000.  So  long  as  a  sum  not 
exceeding  the  $100,000  is  spent  and  so  long  as  It  is  spent  for  the  design,  con- 
struction, installation  and  operation  and  maintenance  of  the  said  broadcasting 
station  the  expenditure  is  lawful  and  proper  and  It  is  up  to  the  board  to 
fix,  in  its  discretion,  the  amount  of  money  which  it  will  spend  for  design, 
erection  and  installation  and  also  the  amount  which  It  will  spend  for  opera- 
tion and  maintenance. 

Trusting  this  gives  you  the  information  that  you  requested  in  your  letter 
of  November  3rd,  I  am,  with  kind  personal  regards. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

RADIO  BROADCASTING   STATION,  GAINESVILLE,  FLORIDA- 
OPERATION. 
Dear  Sir:  September  6,  1928. 

Pursuant  to  request  of  the  Board  of  Control  under  date  of  September 
6th,  for  my  opinion  in  the  matter,  I  beg  to  advise  that  under  the  law  pro- 
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vidmg  for  the  installation  and  operation  of  a  radio  broadcasting  station  at 
the  University  of  Florida,  the  law  contemplates  that  the  station  shall  be 
operated  fn  Florida  not  only  as  a  University  station  but  as  a  station  for  State- 
wide purposes. 

In  operating  the  station  the  board  has  the  right  to  make  such  rules  and 
regulations  governing  its  use  as  it  sees  fit  and  in  my  opinion  it  has  the  right 
to  provide  by  such  rules  and  regulations  for  the  reasonable  use  of  the  sta- 
tion for  commercial  advertising  and  charge  a  fee  therefor. 

The  Legislature,  in  passing  the  law,  is  presumed  to  have  passed  the  same 
in  the  light  of  usual  customs  and  practices  incident  to  the  operation  of  radio 
stations  generally,  which  usual  customs  and  practices  were  known  to  the 
Legislature  to  involve  a  limited  use  of  the  station  for  advertising  purposes 
and  realization  of  fees  therefrom,  which  are  used  to  defray  the  expenses  of 
operation.  In  this  way  a  station  Is  made  to  a  certain  extent  to  pay  its  own 
way. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

APPROPRIATION  FOR  INSTITUTIONS  OF  HIGHER  LEARNING 

August  1,  1928. 

Dear  xS'ir: 

Section  3  of  Chapter  12012,  Laws  of  Florida,  Acts  of  1927,  reads  in  part 

as  follows : 

Section  3.  There  is  hereby  appropriated  annually  all  moneys 
available  froni  the  special  fund  for  permanent  improvements  of  the 
State  institutions  of  higher  learning,  experiment  stations  and  other 
institutions  under  the  management  of  the  State  Board  of  Control  as 
provided  for  in  Section  1  of  this  Act,  to  be  expended  by  the  State 
Board  of  Control  for  buildings  and  permanent  Improvements  at  the 
institutions  under  its  management,  as  follows  : 

Forty-three  percent  (43% )  of  Baid  sum  to  the  University  of 
Florida  and  the  experiment  stations  in  the  State  for  buildings  and 
permanent  improvements,  as  follows: 

For    dormitory    equipment ?2SO,000 

For  infirmary  and  equipment 75,000 

For  heating  plant _ 75,000 

For  second  unit  Chemistry-Pharmacy  building 130,000 

For  second  unit  Horticultural  building.... „  130,000 

For  Library   _ „ „ _ 100,000 

For  second   unit  Engineering-Laboratory   building. 139.300 

For  new  Law  building 150,000 

and  for  such  other  permanent  improvements  to  said   University  of 
•Florida  and  experiment  stations  in  the  State  as  the  State  Board  of 
Control  may  direct,  and    *     *    *. 
An  appropriation  is  generally  defined  and  understood  to  be  a  setting  apart 

of  money  and  an  authorization  of  the  expenditure  thereof  by  the  Legislature. 

either  generally  or  for  specifically  enumerated  purposes.     See  Lainhart  vs. 

CattB,  73  Fla.  735. 

It  appears  from  the  above  section  that  43  percent  of  the  entire  sum  of 

money  raised  under  Chapter  12012,  Acts  of  1927,  Is  appropriated  in  general 
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tonus,  to  be  expended  by  the  State  Board  of  Control  for  buildings  and  per- 
maueut  improvements  at  the  institutions  under  its  management,  and  that 
thereafter  follows  a  specific  enumeration  of  certain  items  to  be  taken  tare 
tiL  out  of  said  appropriation. 

In  addition  to  the  specifically  enumerated  items,  ft  is  provided  that 
inoneyB  out  of  the  43  percent  may  not  only  be  expended  "for  such  other  per- 
manent  improvements  to  said  University  of  Florida  ami  experiment  stations 
in  the  State,"  but  also  the  specifically  enumerated  Items  which  precede  this 
language. 

In  other  words,  I  am  of  the  opinion  that  expenditure  of  the  43  percent 
appropriated  for  the  University  of  Florida  may  be  expended  by  the  Board 
of  Control  as  "they  may  direct,"  either  for  any  of  the  specifically  enumerated 
buildings  and  Items  mentioned  in  Section  3  of  the  Act  or  for  any  other  per- 
manent improvements  to  the  said  University  of  Florida  and  the  experiment 
stations  in  tin-  State  of  Florida  to  the  full  extent  of  the  aggregate  amount 
of  money  appropriated  and  available  for  use  and  expenditure  on  any  of  the 
subjects  of  the  appropriation. 

While  certain  buildings  and  facilities  are  specifically  mentioned  in  the 
Act  and  certain  amounts  named  In  connection  therewith,  I  am  of  the  opinion 
that  the  sequence  in  which  the  expenditures  shall  be  made  is  a  matter  exclu- 
sively for  the  Board  of  Control  to  direct  and  that  insofar  as  the  amounts 
specifically  stated  are  concerned  these  are  merely  stated  by  way  of  limitation 
on  the  aggregate  sum  which  may  be  spent  for  any  specific  item  and  are  not 
intended  to  confine  the  Board  of  Control  to  the  expenditure  of  moneys  for 
these  items  seriatim  or  otherwise  than  as  the  Board  of  Control  may  exercise 
Its  discretion  In  ascertaining  and  determining  those  purposes  for  which  ex- 
penditures should  be  first  made. 

I  think  the  Board  of  Control  has  full  power  and  authority  under  this 
statute  to  appropriate  the  sum  of  $30,000  or  so  much  thereof  as  may  be  nec- 
essary to  the  University  of  Florida  to  furnish  the  necessary  land  and  housing 
facilities  which  are  required  to  secure  for  the  University  of  Florida  the  field 
artillery  unit  of  the  R.  O.  T.  C,  which  Is  sought  to  be  established  at  said 
university,  the  matter  being  entirely  within  ttie  discretion  and  control  of  the 
State  Board  of  Control,  in  its  execution  of  the  statute  in  question. 

Trusting  this  answers  your  request  for  my  dpiuion  In  the  premises,  I  am, 

Very  truly  yourB, 

FRED  II,  DAVIS,  Attorney  General. 

RADIO  STATION,  GAINESVILLE,  CONTROVERSY  ARISING  IN  RE  USE 
OF  COPYRIGHTED  MATERIALS. 

December  10.  1028. 
Dear  Sir: 

Pursuant  to  your  written  request  of  November  28th,  1928,  I  beg  to  sub- 
mit the  following  opinion  relative  to  the  controversy  which  has  arisen  be- 
tween the  American  Society  of  Composers,  Authors  and  Publishers  ami  the 
Radio  Broadcasting  Station  at  the  University  of  Florida,  particularly  with 
reference  to  the  demand  of  the  latter  that  the  Radio  Broaden  sting  Station 
shall  pay  to  It  a  royalty  for  the  use  of  copyrighted  material  in  connection 
with  the  broadcasting  of  programs  from  the  University  of  Florida  Radio  Sta- 
tion—WRUF  at  Gainesville,  Florida. 
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The  point  of  law  involved  in  this  case  Is :  Assuming  that  Station  WKUF 
operated  by  the  University  of  Florida  is  a  State  radio  broadcasting  station, 
established  and  maintained  with  State  funds  and  operating  solely  for  the 
benefit  of  the  citizens  of  the  State  of  Florida  to  advance  ita  Interests  and 
that  of  the  University  of  Florida,  a  State  educational  institution,  does  the  fact 
that  the  Florida  State  and  University  Station  proposes  to  and  now  sells  time 
for  advertising  purposes  on  particular  occasions  make  any  difference  In  Its 
liability  for  the  employment  of  copyrighted  music  in  its  programs  under  U.  S. 
Comp.  Stats.,  Sec.  0317 ;  U.  S.  Code  Ann.  Title  17,  Sec.  1. 

The  statute  in  question  provides  as  follows : 

Any  person  entitled  thereto  upon  complying  with  the  provisions 

of  this  Act,  shall  have  the  exclusive  right     *     *     *     to  perform  the 

copyrighted  work  puhliely   for  profit  if  it  is  a  musical  composition 

and  for  the  purpose  of  public  i>erformance  for  profit. 

WKUF  is  a  radio  station  now  In  operation.  Funds  available  from  State 
appropriations  for  its  operation*  a  re  insufficient  to  properly  assure  the  con- 
tinued operation  and  growth  of  the  station  and  It  Is  proposed,  on  certain  oc- 
casions, that  time  for  advertising  purposes  be  sold  to  defray  part  of  the  costs 
of  maintenance  and  improvement.  The  Income  from  such  sales  of  time  is 
devoted  solely  to  the  upkeep  and  improvement  of  the  station. 

In  connection  with  the  rendition  of  programs  It  is  proposed  that  the  use 
of  the  station  for  advertising  purposes  and  for  ordinary  musical  programs 
be  separated  and  disconnected,  that  is,  that  the  station  be  operated  at  given 
times  solely  as  a  State  station,  in  which  event  the  rendition  of  the  State 
programs  will  be  preceded  by  the  announcement  that  WRUF  is  then  operat- 
ing as  a  State  station  and  solely  for  the  purposes  of  entertainment  of  tbe 
public  listening  in  without  reward  or  the  hope  thereof  in  a  pecuniary  sense, 
while  at  other  times,  when  time  is  being  sold  for  advertising  purposes,  an 
announcement  will  be  rijade  to  that  effect,  and  the  program  rendered  at  such 
time  dealt  with  as  a  separate  advertising  program,  so  announced  and  so  car- 
ried out  that  It  will  be  plainly  understood  as  a  separate  program,  although 
sent  out  from  the  same  station.  An  appropriate  introductory  announcement 
to  such  effect  will  be  made  in  each  case. 

It  is  clear  under  the  statute  quoted  and  under  the  decisions  of  the  courts 
that  while  radio  station  WRUF  is  broadcasting  without  selling  time  for  ad- 
vertising purposes,  that  the  statute  is  not  violated  and  the  American  Society 
of  Composers,  Authors  and  Publishers  is  without  right  to  demand  and  re- 
ceive a  royalty  for  the  use  of  copyrighted  music  controlled  by  It,  and  Indeed, 
I  do  not  understand  that  it  claims  a  royalty  under  such  circumstances. 

Does  tbe  fact  that  the  University  Station  now  sells  time  for  advertising, 
on  special  occasions,  render  all  performances  given  over  such  station  "public 
performances  of  copyrighted  works  for  profit"  within  tbe  meaning  of  the  law. 

In  Witmark  vs.  Bamberger,  291  Fed.  776,  the  court  held  that  a  depart- 
ment store  owning  and  conducting  a  radio  broadcasting  station,  the  cost  of 
which  was  cbarged  against  the  expenses  of  its  business,  violated  the  copy- 
right law  in  broadcasting  therefrom  copyrighted  composition  without  tbe  per- 
mission of  tbe  owner  of  the  copyright,  the  word  "publicly  for  profit"  as  used 
in  tbe  statute  should  be  construed  as  prohibiting  the  use  of  copyrighted  com- 
position for  making  an  indirect  profit  to  the  defendant's  business.     In  this 
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case  the  court  pointed  out  that  the  broadcasting  station  was  owned  and 
operated  by  a  department  store  which  was  operated  for  profit,  that  the  cost 
of  operation  was  included  Id  the  expenses  of  the  business  of  the  store  and 
was  made  a  part  of  the  business  system,  and  that  the  broadcasting  was  done 
to  stimulate  tbe  sale  of  radio  instruments  and  accessories,  from  which  the 
store  made  a  profit ;  and  that  therefore  tbe  broadcasting  was  done  for  the 
purpose  of  profit,  which  was  within  the  law. 

In  Herbert  vs.  Shanley,  242  U.  8.  591 1  61  L.  Ed.  511,  the  Supreme  Court 
of  the  United  States  laid  down  the  rule  that  where  the  object  of  the  per- 
formance rendered  was  profit,  whether  directly  received  from  au  admission 
charge,  or  indirectly  received  under  some  other  guise,  the  performance  was 
a  public  performance  for  profit  and  the  copyright  law  applied.  In  this  de- 
cision it  is  noteworthy  to  observe  that  the  court  specifically  pointed  out  that 
the  defendant  in  that  case  was  giving  performances  "which  are  not  eleemosy- 
nary." 

In  lien  lick  vs.  General  Electric  Co,  4  Fed,  (2nd)  160,  tbe  Court  held  that 
where  a  broadcaster  procured  an  unauthorized  performance  of  a  copyrighted 
musical  composition  to  be  given,  and  for  bis  own  profit  makes  the  same 
available  to  the  public  served  by  radio,  he  would  be  regarded  as  an  infringer. 

In  Remick  vs.  American  Automobile  Accessories  Co.  5  Fed.  (2nd)  411,  it 
was  held  that  the  broadcasting  by  radio  of  a  copyrighted  musical  composi- 
tion by  a  manufacturing  corporation,  which  maintained  and  operated  tbe 
broadcasting  station  for  advertising  purposes,  was  a  public  performance  for 
.profit  and  an  infringement  of  the  copyright.  In  this  ease  the  court  said  tbat 
it  suffices  to  come  within  the  copyright  statute  if  "the  purpose  of  the  per- 
formance be  for  profit  and  not  eleemosynary;  it  is  against  a  commercial, 
as  distinguished  from  a  purely  philanthropic  public  use  of  another's  com- 
position, that  the  statute  is  directed."  The  Court  further  said  Lhat  it  was  im- 
material whether  the  commercial  use  be  such  as  to  secure  direct  payment  for 
the  iierformanee  by  each  listener,  or  indirect  payment  as  by  a  hat  checking 
charge,  when  no  admission  fee  is  required,  or  general  commercial  advantage, 
as  by  advertising  one's  name  In  the  expectation  and  hope  of  making  profits 
through  the  sale  of  one's  products,  whether  they  be  radio  or  other  goods. 
This  case  was  decided  by  Circuit  Court  of  Apeals  of  the  Sixth  Circuit. 

In  Remick  vs.  General  Electric  Co.  18  Fed.  (2nd)  829  it  was  held  by 
a  District  Court  judge  that  one  transmitting  uunuthorized  performance  of 
copyrighted  musical  composition  by  radio  from  a  broadcasting  station  main- 
tained and  operated  to  stimulate  sale  of  radio  products  was  an  infringer  and 
liable  as  such. 

In  Witmark  vs.  Calloway,  22  Fed.  (2nd)  412  it  was  held  by  a  district 
judge  use  of  a  copyrighted  song  on  a  music  roll  in  a  theater  where  admis- 
sions were  charged,  even  when  used  by  a  musician  without  the  knowledge 
or  consent  of  the  theater  owner,  was  an  infringement  of  the  copyright  when 
unauthorized. 

Radio  Station  WRITF  was  established  by  the  State  of  Florida  and  is  the 
property  of  the  State  of  Florfda.  Its  title  is  vested  in  the  State  of  Florida 
and  its  operators  are  State  employes  paid  from  the  general  treasury  of  the 
State  of  Florida.  See  Chapter  10241,  Acts  of  1925,  and  Chapter  12217,  Acts 
of  1927,  under  authority  of  which  the  station  was  erected. 
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Musical  com  posit  ions  broadcast  from  said  station  clearly  fall  within  the 
characterization  of  one  of  the  above  cited  court  decisions  as  for  a  "purely 
philanthropic  public  use"  as  distinguished  from  a  commercial  use. 

While  time  may  be  sold  by  the  station,  the  money  realized  is  used  to  pay 
the  expenses  of  operation  and  for  betterments  to  the  station  to  improve  the 
service  which  may  be  rendered  by  it,  and  no  profit  whatever  Is  realized  even 
by  the  State  which  owns  the  station. 

This  use  of  the  funds  does  not  make  the  station  a  station  for  profit,  as 
was  ably  pointed  out  by  Professor  Harry  R.  Trusler  of  the  University  of 
Florida  who  cited  the  analagous  cases  of  decisions  which  held  that  merely 
charging  tuition  in  a  school  did  not  make  the  school  one  for  profit  where 
the  proceeds  of  the  tuition  went  Into  the  maintenance  of  the  institution.  See 
Trusler 's  Essentials  of  School  Law,  page  426  and  cases  cited. 

The  Florida  Radio  Station  has  a  clear  legal  right  to  the  use  of  copy- 
righted music  in  its  programs  so  long  as  it  does  not  render  them  as  a  "public 
performance  for  profit"  within  the  meaning  and  intent  of  the  Federal  Statute 
as  construed  by  the  courts. 

A  careful  reading  of  the  cases  and  an  examination  of  the  facts  sur- 
rounding the  use  of  such  music  in  programs  rendered  by  station  WRUF 
convinces  me  that  such  station  is  not  violating  any  of  the  terms  of  the  copy- 
right law  and  that  the  demand  of  the  American  Society  of  Composers,  Au- 
thors and  Publishers  is  unwarranted  and  should  lie  rejected,  Insofar  as 
claims  for  royalties  are  concerned. 

My  opinion  is: 

(1)  That  Radio  Station  WRUF  is  a  State  agency,  owned  and  operated 
by  the  State  of  Florida  for  purely  eleemosynary  or  philanthropic  purposes, 
as  those  terms  have  been  used  by  the  courts  in  deciding  eases  under  the  copy- 
right law. 

(2)  That  Radio  Station  WR IF  has  the  legal  right  to  use  copyrighted 
musleat  compositions  in  its  musical  programs  rendered  in  the  regular  course 
of  its  operation  as  a  State  and  university  station  where  due  announcement 
Is  made  to  the  effect  that  the  station  is  being  so  operated  and  no  part  of 
such  program  is  being  rendered  as  a  part  of  time  paid  for  by  advertisers. 

(3)  That  Radio  Station  WRUF  has  the  right  to  devote  certain  periods 
or  hours  for  advertising  purposes,  for  which  time  it  receives  payment  from 
advertisers,  and  during  which  "paid  for"  time  no  copyrighted  compositions 
are  used,  without  rendering  the  use  of  copyrighted  compositions  at  other  pe- 
riods or  times  such  as  mentioned  in  paragraph  2  above,  an  unlawful  use  or 
infringement.  • 

(4)  That  inasmuch  as  radio  station  WRUF  is  State  and  university 
station,  owned  and  operated  by  the  State,  and  not  for  profit,  directly  or  in- 
directly, and  inasmuch  as  the  time  sold  by  the  station  is  for  the  purpose  of 
defraying  expenses  of  operation  and  betterments  to  the  station  to  improve  the 
service,  and  not  for  profit,  that  Ihe  use  of  copyright  compositions  on  these 
"paid  time"  programs  would  not  be  an  infringement  of  the  copyright  law. 
as  such  performance  would  not  amount  to  a  "public  performance  for  profit" 
of  such  compositions,  however,  as  it  is  possible  to  separate  such  "paid  time" 
performances  for  advertising  purposes  from  the  Ordinary  programs  rendered 
by  the  station  In  its  usual  course.  I  adrise  that  controversy  be  reduced  to  a 
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minimum  by  eliminating  the  use  of  copyrighted  compositions  during  the  pe- 
riod of  time  any  "paid  time"  program  is  being  put  on,  thereby  confining  the 
use  of  copyrighted  music  to  the  other  regular  programs  of  the  station  at  other 
hours. 

(5)  That  Insofar  as  claims  for  royalties  for  alleged  past  infringements 
are  concerned  that  same  be  rejected,  the  State  of  Florida  not  being  legally 
capable  of  being  sued  for  damages,  even  were  complainant's  position  well 
taken  to  the  effect  that  It  had  committed  an  Infringement. 

I  beg  further  to  advise  that  In  the  event  the  American  Society  of  Com- 
posers, Authors  and  Publishers  desires  to  press  this  matter  further,  that 
tbe  Attorney  General's  office  wilt  accord  to  the  State  all  proper  legal  defense 
in  protection  of  its  rights  and  the  vindication  of  its  legal  position  above  taken. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  BOARD  OF  HEALTH. 

VETERINARIANS  NOT   REQUIRED  TO  REGISTER  UNDER   CHAPTER 

12005,  ACTS  OF  1927,  LAWS  OF  FLORIDA 
DearSirl  October  28,  1927. 

Chapter  12005,  Acts  of  1927.  Laws  of  Florfda,  is  entitled; 

AN  ACT  to  require  the  registration  of  all  physicians,  surgeons, 
osteopaths,  chiropraetics,  naturopaths,  mid  wives  and  all  others  prac- 
'    ticing  the  medical  and/or  material  healing  art  In  the  State  of  Flor- 
ida; to  provide  fees  for  the  same  and  penalties  for  violation. 
There  is  nothing  in  either  the  title  or  tbe  body  of  this  Act  which  can  be 
construed  as  applying  to  veterinary  doctors  or  surgeons,  and  I  am  therefore 
of  the  opinion  that  veterinarians  are  not  required  to  register  under  this  Act. 
Trusting  this  answers  your  request  for  my  opinion  under  date  of  October 
27,  1927,  I  am,  with  personal  regards, 

Yours  very  truly. 

FRED  H.  DAVIS,  Attorney  General. 

THYSICIANS  REQUIRED  TO  REGISTER  ANNUALLY 

n*,„,  su-  •  October  IS,  1927. 

Dear  i  ir : 

I  am  of  the  opinion  that  Senate  Bill  No.  75,  Chapter  12005.  Laws  of  tXBt, 
contemplates  that  doctors,  whether  practicing  or  not,  shall  register  annually 
with  the  State  Board  of  Health. 

The  purpose  of  this  registration  seems  to  he  mainly  to  preserve  informa- 
tion as  to  the  whereabouts  of  the  physicians  licensed  to  practice  rather  than 
a  registration  of  those  physicians  actually  engaged  In  practice.  The  statute 
says  that  all  those  licensed  to  practice  who  at  the  time  tbe  statute  was  en- 
acted were  lawfully  engaged  in  the  practice  of  medicine  should  register  an- 
Dually  as  required  In  the  Act. 

If  a  person  applleB  for  a  license  to  practice  medicine  and  engages  in 
some  other  occupation  he  would  probably  be  exempt  from  registration  under 
the  Act  by  notifying  the  bureau  to  that  effect. 

Trusting  this  answers  your  inquiry,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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REGISTRATION  OF  PHYSIC  I ANS— CHANGE  OF  RESIDENCE 

November  14,  1927. 
Dear  Sir : 

Section  1  of  Senate  Bill  No,  75  (Chapter  12005,  Acta  1027),  approved 
May  2Sth,  1927,  provides: 

That  from  and  after  the  passage  of  this  Act  every  license  to  prac- 
tice *  *  *  shall  before  the  licensee  begins  to  practice  thereunder 
be  recorded  In  a  book  for  that  purpose  In  the  office  of  the  Clerk  of 
the  Circuit  Court  of  the  county  in  which  he  resides  or  in  which  such 
practice  is  intended  to  be  carried  on.     *    *     * 

it  Is  apparent  from  this  provision,  taken  In  connection  with  other  pro- 
visions of  the  Act  that  if  a  physician  has  hfs  license  recorded  in  the  county 
in  which  he  resides  and  intends  to  practice  it  Is  necessary  to  have  said  license 
recorded  in  another  county  whenever  he  moves  from  one  part  of  the  State  to 
another,  or  changes  his  abode  from  one  part  of  the  State  to  another,  as  the 
Jaw  requires  that  the  license  be  recorded  In  the  county  "In  which  such  prac- 
tice is  Intended  to  be  carried  on." 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

MIDWIVES— REGISTRATION  OF 

December  31,  1927. 
Dear  Sir : 

Section  2  of  Chapter  12005,  Laws  of  Florida,  Acta  of  1927,  provides: 
That  every  person  now  lawfully  engaged  in  the  practice  of  *  *  • 
midwifery  and  other  medical  and, -or  material  system  of  healing  and 
every  other  person  hereafter  duly  licensed  to  practice  the  same  shall, 
on  or  before  the  1st  day  of  January  of  each  year,  apply  to  the  secre- 
tary of  the  State  Board  of  Health  'for  a  certificate  of  registration 
upon  a  blank  form  to  be  furnished  by  such  secretary  and  shall  pay  at 
such  time  a  fee  of  one  ($1.00)  dollar. 
Section  5  of  tbe  same  Act  provides: 

The  secretary  of  tbe  State  Board  of  Health  shall  issue  to  any  duly 
licensed  *  +  *  midwife  and  others  duly  licensed  by  any  State 
board  to  practice  the  medical  and  /or  material  healing  art  upon  his 
application  therefor,  in  accordance  with  the  provisions  hereof,  a  cer- 
tificate of  registration  under  the  seal  of  the  board  for  the  year  ensu- 
ing and  ending  December  31st. 

Construing  these  two  sections  together,  it  is  apparent  that  only  "duly 
licensed"  mid  wives  are  required  to  apply  for  a  certificate  of  registration  and 
since  there  is  no  statute  in  the  State  of  Florida  at  this  time  providing  for  the 
licensing  of  mldwives  or  the  practice  of  midwifery  it  Is  also  apparent  that 
Chapter  12005  at  present  has  no  application  insofar  as  requiring  the  registra- 
tion of  mid  wives  Is  concerned.  The  obvious  purpose  of  the  statute  is  to  pro- 
vide for  the  registration  of  licenses  and  where  no  licenses  are  provided  for 
no  registration  can  be  had. 

This  is  in  confirmation  of  an  opinion  previously  rendered  to  you  verbally. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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LICENSES— REGISTRATION  OF 

January  11,  1928. 
Dear  Bin 

Chapter  12005,  Acts  or  1927,  requires  registration  of  every  licensee  to 
practice  medicine,  osteopathy,  chiropractic*,  naturopathy,  midwifery  and 
every  other  medical  and/or  material  method  of  the  practice  of  healing  art, 
before  the  licensee  begins  to  practice. 

I  am  of  the  opinion  that  the  words  "every  other  medical  and/or  material 
method  of  the  practice  of  the  healing  art"  as  used  In  this  Act  are  words  of 
general  Import  which  are  limited  by  the  specification  of  the  particular  words 
theretofore  used  and  that  the  principle  of  notcitur  a  soiis  or  ejus  idem  generis 
applies  and  limits  the  general  words  to  the  same  class  of  tilings  as  are  cov- 
ered liy  the  specific  words. 

In  short,  podiatrists  would  be  required  to  register  as  their  practice  la 
kindred  and  similar  to  the  practice  ot  medicine  but  is  limited  to  a  specific 
portion  of  the  human  body. 

Dentists,  on  the  other  hand,  can  hardly  be  called  practitioners  of  the 
same  kind  of  science  as  ordinary  doctors,  and,  therefore,  I  think  that  they 
are  excluded,  unless,  of  course,  the  practice  of  dentistry  la  held  to  embrace 
the  right  to  give  treatments  for  human  ailments  due  to  correction  of  dental 
deficiencies.  As  I  understand  the  same,  some  dentists  do  this  and  some 
dentists  do  not. 

It  is  possible  that  there  might  be  a  distinction  between  the  practice  of 
dentistry  and  the  ordinary  practice  of  medicine.  However,  if  the  license 
of  the  dentists  authorizes,  and  the  practice  of  his  science  embraces  a  certain 
degree  of  surgery  and  therapeutic  treatment  such  as  would  ordinarily  be 
administered  by  a  physician,  a  dentist  would  be  as  much  within  the  re- 
quirement to  register  as  would  the  podiatrist.  As  to  dentists  the  question 
should  be  determined  by  a  consideration  of  what  the  dentist  is  licensed  to 
do  under  the  rules  and  regulations  of  the  Dental  Board  and  the  laws  of 
Florida. 

"With  kind  personal  regards,  I  am, 

Sincerely, 
FRED  H.  DAVIS,  Attorney  General. 

THERAPEUTISTS  AND  MASSEURS,  REQUIRED  TO  REGISTER 

January  20,  1928. 
Dear  Sir: 

I  am  in  receipt  of  your  two  letters  of  the  17tb  Inst.,  asking  if  masseurs 
and  thereapeutists  are  required  to  register  under  Chapter  12005,  Laws  of 
Florida,  Acts  of  1927. 

Section  2  of  Chapter  12006  requires  all  persons  engaged  in  the  practice 
of  naturopathy  to  register  with  the  State  Board  of  Health.  Section  1  of 
Chapter  12*2 SO.  Acts  of  1927,  provides  for  the  licensing  of  naturopaths.  The 
practice  of  naturopathy  is  defined  as  including  electro-therapeutics  and 
would  also  seem  to  include  professional  masseurs,  which  practitioners  would 
fall  under  the  classification  of  those  engaged  in  the  practice  of  material  health 
science  used  to  aid  in  the  purifying,  cleansing  and  normalizing  of  the  hu- 
man tissues  for  the  preservation  of,  and  restoration  of  health. 
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Construing  these  two  laws  together  It  would  appear  that  persons  engaged 
hi  the  practice  of  electro-therapeutics  as  well  as  professional  masseurs  are 
engaged  In  the  practice  of  naturopathy  and  are,  therefore,  required  to  regis- 
ter as  such  under  Chapter  12005,  Acts  of  192T. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTRO-THERAI'EL'TISTS  AND  PROFESSIONAL  MASSEURS, 
REGISTRATION 

February  3,  1928. 
Dear  Sir: 

Answering  your  letter  of  February  2nd,  requesting  my  opinion  as  to  the 
status  for  registration  of  electro-therapeutists  and  professional  masseurs,  ft 
seems  to  me  clear  from  the  provisions  of  Chapter  12286,  Acts  of  1927,  that  all 
electro- therapeutists  and  professional  masseurs  should  have  a  certificate  as 
snch  from  the  State  Board  of  Naturopathic  Examiners  before  they  exercise 
the  right  to  practice  their  respective  professions  as  such  if  these  two  sciences 
use  mechanical,  psychological  or  material  health  sciences  and  to  aid  In  puri- 
fying, cleansing  and  normalizing  human  tissues  for  the  preservation  or  res- 
toration of  health  according  to  the  fundamental  principles  of  anatomy,  phys- 
iology, and  applied  psychology  as  it  is  apparent  that  they  do. 

Of  course,  if  the  Naturopathic  Board  of  Examiners  has  not  issued  any 
license  to  electro- therapeutists  and  professional  masseurs,  the  provisions  of 
Chapter  12005,  Laws  of  Florida,  requiring  them  to  register  certificates  cannot 
be  applied  as  the  purpose  of  Chapter  12005  was  to  secure  the  registration  of 
ail  professional  certificates  relating  to  the  healing  art  as  a  means  of  checkfng 
up  on  those  who  are  practicing  without  any  certificate  as  required  by  law. 

Trusting  this  answers  your  question,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

BIRTHS— RECORDATION   REQUIRED 

June  19,  1928. 
I.Har  Sir: 

Answering  yours  of  the  25th  ult,  I  beg  to  advise  that  there  Is  nothing  in 
this  State  more  Important  than  the  proper  reporting  and  recording  of  birtbs 
of  individuals  as  required  by  the  Florida  Vital  Statistics  Law. 

This  law  requires  that  all  births  be  reported  within  ten  (10)  days  after 
their  occurrence,  and  the  fact  that  there  Is  such  a  law  gives  the  records  kept 
pursuant  thereto  a  very  high  degree  of  authenticity  in  establishing  proof  of 
birth  in  cases  involving  titles  to  land  and  claims  before  the  various  depart- 
ments of  the  Federal  Government. 

The  Federal  Government  particularly  takes  the  position  that  in  any 
Mate  where  a  vital  statistics  law  has  been  enacted  and  is  being  generally 
enforced  no  other  proof  whatever  will  be  accepted  to  establish  the  birth  of  a 
person  except  the  record  of  same  as  shown  by  the  records  of  the  Bureau  of 
Vital  Statistics. 

The  absence  of  such  a  record  1b  conclusive  proof  that  no  such  birth 
occurred,  as  far  as  the  Federal  Government  is  concerned. 

Ownership  of  land  is  gradually  growing  farther  and  farther  away  from 
the  original  source  of  title  and  unless  proper  records  of  births,  marriages  and 
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deaths  are  kept  it  will  shortly  be  impossible  for  any  person  m  arrive  within 
any  degree  of  confidence  at  the  point  where  such  person  may  be  able  to  estab- 
lish and  maintain  his  title  to  land  where  such  title  Is  based  U|xm  his  heirship 
through  a  deceased  person. 

Very  truly  yours, 

FRED  II.  DAVIS,  Attorney  General. 

BIRTHS— PROOF  OF,  WHICH  OCCURRED  PRIOR  TO  1915  ACT 

June  19.  1988. 
Dear  Sir: 

Referring  to  your  letter  or  May  25th,  in  regard  to  establishing  proof 
of  births  which  occur  red  prior  to  the  enactment  of  the  Vital  Statistics  Law. 
I  beg  to  advise  that  I  am  of  the  opinion  that  the  only  legal  way  that  this 
can  be  done  under  the  present  law  Is  by  following  the  procedure  laid  down 
In  Sections  2761-4,  both  Inclusive,  Revised  General  Statutes  of  Florida,  which 
Is  the  taking  of  testimony  In  rci  pcrpctuam. 

The  proceeding  referred  to  is  one  before  the  clerk  of  the  circuit  court, 
by  which  evidence  upon  any  subject  can  be  taken  and  preserved  for  use  In 
some  future  proceeding  in  the  event  of  the  death  or  removal  from  the 
State  of  the  witnesa  whose  testimony  Is  required.  For  example,  the  testi- 
mony of  a  doctor  attending  the  birth  of  a  person  might  be  taken  to  establish 
such  fact  and  to  safeguard  euch  testimony  being  lost  by  death  or  removal 
of  the  physician. 

I  think  a  more  simple  proceeding  should  be  provided  by  the  next  Legis- 
lature to  allow  the  subject  of  births  to  be  established  and  recorded  In  your 
Department  with  the  minimum  of  time  and  expense. 

Very  truly  yours, 

■FRED  H.  DAVIS,  Attorney  General. 

LICENSE— REVOCATION  OF  REGISTRATION  NOV  WARRANTED. 

September  is.   1928. 
Dear  Sir : 

Answering  jour  letter  of  September  10th,  I  beg  to  advise  that  I  find 
nothing  In  the  law  which  warrants  the  revocation  of  registration  simply  be- 
cause the  practitioner's  license  is  revoked  during  the  year. 

Annotation  might  be  made  upon  the  certificate  of  registration  to  the  ef- 
fect that  the  practitioner's  license  has  been  so  revoked  so  that  anyone  ob- 
taining a  copy  of  the  registration  certificate  might  be  advised  of  such  fact. 

The  mere  fact  that  the  certificate  of  registration  is  not  revoked  after  the 
practitioner's  license  is  revoked,  would  not  protect  the  practitioner  from  the 
prosecution  for  carrying  on  his  practice  without  having  a  proper  certificate. 

The  purpose  of  the  registration  Is  largely  to  keep  a  record  of  those  who 
claim  to  have  practitioner's  certificates  for  the  current  year. 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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STATE  BOARD  OF  MEDICAL  EXAMINERS. 

MEDICAL   EXAMINERS— NOT   AUTHORIZED   TO   GRANT  LICENSES 
WITHOUT  EXAMINATION. 

October  18,  1927. 
Dear  Sir: 

I  have  your  request  as  a  member  of  the  State  Board  of  Med  teal  Ex- 
aminers for  my  opinion  as  to  whether  or  not  Senate  Bill  No.  77,  which  be- 
came a  law  of  this  State  on  May  28th,  1927,  and  amended  Section  11  of  Chap- 
ter 8415  of  the  Acts  of  1921,  has  the  effect  of  abolishing  the  reciprocity  pro- 
vision contained  in  Section  11  of  said  Chapter  8415. 

My  answer  is  that  the  Legislature,  by  amending  Section  11  and  omitting 
to  include  therein  the  provisions  authorising  the  Board  of  Medical  Examiners 
to  grant  licenses  without  examination  to  licentiates  from  boards  of  other 
states,  etc.,  has,  therefore,  repealed  such  provision,  under  authority  of  the 
decision  of  the  Supreme  Court  in  the  case  of  State  vs.  Duval  County,  23  Fla. 
483.  30  So.  193. 

Under  the  amended  law  the  board  is  now  without  authority  to  extend 
reciprocity  to  other  states  as  provided  in  the  original  Section  11,  Chapter 
8413,  Acts  of  1921. 

Trusting  this  gives  you  the  information  that  yon  desire  and  with  kind 
personal  regards,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE — APPLICATIONS    FOR,    TO     PRACTICE    MEDICINE    WHERE 

APPLICANT  HAS  PENDING  UNDISPOSED  OF  APPLICATION 

UNDER  PRE-EXISTING  LAWS. 

November  14,  1927. 
Dear  Sir: 

An  applicant  applied  to  the  State  Board  of  Eclectic  Medical  Examiners 
in  1917  for  a  permanent  license  to  practice  medicine  as  an  eclectic  physician. 
In  anticipation  of  being  Issued  a  permanent  license,  he  was  granted  a  tem- 
porary license  under  statutory  authority  until  the  next  regular  examination. 
Before  the  next  regular  examination  arrived,  the  Eclectic  Board  which 
issued  the  temporary  license  became  functus  officio  by  reason  of  all  its 
members  having  been  removed  from  office  by  the  Governor.  Accordingly 
no  regular  examination  of  applicant  for  a  permanent  license  was  held, 
whereupon  applicant  continued  to  practice  under  his  temporary  license 
which  was  lawfully  granted  to  him  by  the  Eclectic  Board  and  which  recites 
on  its  face  that  applicant  had  been  examined  and  found  qualified  to  practice. 
In  the  meantime  during  the  latter  part  of  the  year  1917  and  until  early  In 
1919  applicant  joined  the  U.  S.  medical  service  incident  to  the  war,  and  for 
two  years  after  being  discharged,  attended  a  medical  school,  being  out  of 
the  State  of  Florida  during  all  thia  time.  After  having  finished  the  medical 
course  above  referred  to,  applicant  returned  to  the  State  of  Florida  and  has 
been  practicing  ever  since  for  a  period  of  over  two  years,  under  authority  of 
the  temporary  license  issued  him  by  the  original  Eclectic  Board  in  1917.  Dur- 
ing the  intervening  years,  the  Legislature  abolished  the  Eclectic  Board  and 
created  a  new  composite  Board  which  had  jurisdiction  of  matters  formerly 
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handled  by  the  old  Eclectic  Board.  The  new  composite  Board  has  appar- 
ently dealt  with  applicant  aa  a  duly  licensed  physician  for  the  past  two 
years,  although  he  only  had  the  temporary  Eclectic  License  issued  him  In 
1917,  Applicant  appears  to  have  been  accepted  as  a  regularly  licensed 
physician  by  his  having  been  admitted  to  membership  In  the  Florida  State 
Medical  Association  and  other  medical  societies  to  which  only  licensed  doc- 
tors are  eligible  for  admission.  Applicant  is  now  desirous  of  being  accorded 
some  official  recognition  as  a  licensed  physician  by  being  issued  a  proper 
permanent  license,  baaed  on  his  original  temporary  license. 

Considering  all  the  above  recited  facts  as  true,  It  appears  to  me  that 
the  unperformed  duties  of  ttie  old  Eclectic  Examining  Board  have  devolved 
upon  the  new  composite  Board,  and  that  applicant,  not  being  in  default,  Is 
entitled  to  now  be  examined  for  or  be  issued  a  license  as  an  eclectic  physi- 
cian, based  on  his  1917  application  for  such,  which  has  never  been  legally 
disposed  of.  In  fact,  I  think  it  would  be  proper  at  this  time,  in  view  of  the 
foregoing  circumstances,  to  treat  the  temporary  license  as  having  ripened 
into  a  permanent  license,  and  Issue  credentials  to  the  applicant  accordingly. 

Trusting  this  answers  your  request  dated  November  5,  1927,  I  am. 
Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSES— REVOCATION  OF— TRIALS— APPEALS  FROM. 

December  2,  1927, 
Dear  Sir: 

I  have  your  letter  of  the  26th  ult.,  with  reference  to  the  right  of  the 
State  Board  of  Medical  Examiners  to  revoke  licenses  of  physicians  for  causes 
specified  In  Section  13  of  Chapter  8415,  Acts  of  1921. 

There  is  nothing  in  the  decision  of  the  Supreme  Court  In  the  Plumbing 
Board  case  which  in  anywise  affects  the  powers  of  the  State  Board  of  Medi- 
cal Examiners,  in  my  opinion. 

Under  Section  13  of  the  State  Medical  Act  the  board  has  the  right  to 
prefer  charges  against  a  physician  for  the  causes  mentioned  In  the  law,  place 
him  on  trial  for  the  violation  of  such  charges  and,  if  he  is  found  guilty  by 
a  two-thirds  majority  vote  of  tbc  board,  the  board  has  the  right  to  revoke 
the  physician's  license. 

In  having  trials  under  this  law  the  board  should  have  all  the  testimony 
in  the  case  reduced  to  writing  by  a  stenographer  and  filed  with  the  board; 
also  the  charges  against  the  physician  should  be  made  in  writing  and  sworn 
to  before  the  board  proceeds  to  trial  and  the  law  requiring  service  of  notice 
should  be  strictly  complied  with. 

Insofar  as  proceedings  in  the  Circuit  Court  and  such  matters  are  con- 
cerned, such  proceedings  are  those  which  may  be  taken  by  the  man  whose 
license  is  revoked  as  a  means  of  securing  a  review  by  the  court  of  the  cor- 
rectness of  the  decision  of  the  board.  It  is  up  to  the  disbarred  physician 
to  take  the  case  to  the  Circuit  Court  if  he  wants  to  protest  against  the  de- 
cision made  by  the  Medical  Board. 

The  Circuit  Court  has  no  power  to  revoke  physicians'  licenses,  even  upon 
complaint  made  by  the  board.  All  the  Circuit  Court  can  do  is  to  pass  upon 
acts  of  the  board  and  I  would  suggest  that  in  conducting  proceedings  of  thta 
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kind  the  hoard  secures  the  services  of  its  attorney  to  advise  as  to  the  legal 
sufficiency  thereof  during  the  course  of  the  hearing. 
Trusting  this  nnswers  your  inquiry,  I  am, 

Cordially  yours, 

FRED  H,  DAVIS,  Attorney  General. 

STATE  BOARD  OF  OPTOMETRY  EXAMINERS. 

OPTOMETRY  LAW— OPTICIANS  WITH  ESTABLISHED  BUSINESS  NOT 

AFFECTED 

June  21,  1927. 
Dear  Sir : 

I  wish  to  acknowledge  receipt  of  your  letter  of  June  17th  with  reference 
to  the  Optometry  I,aw  recently  passed  by  the  legislature. 

My  opinion  is  that  the  folio wfng  language  in  the  recent  Act — 

Nothing  in  this  Act  shall  be  construed  to  prevent  the  sale  or  re- 
placement of  glasses  hy  any  person  who  has  a  regularly  established 
place  of  business,  and  who  has  been  engaged  in  such  business  in  the 
State  of  Florida  for  a  period  of  ten  years, 
has  the  effect  of  absolutely  exempting  any  person  described  in  this  proviso 
from  the  operation  of  said  recent  Act  of  the  Legislature.    In  short,  persons 
who  had  regularly  established  places  of  business  in  Florida  on  the  date  this 
law  became  effective,  and  who  hnd  been  engaged  in  the  business  of  selling  or 
replacing  glasses,  which  would  Include  lenses,  in  the  State  of  Florida  for  a 
period  of  ten  years,  would  not  have  to  comply  witb  any  part  of  the  amended 
law,  and  not  subject  to  its  provision.    Outside  of  this  being  the  plain  meaning 
of  the  language  used.  I  personally  know  that  the  purpose  of  this  amendment 
was  to  accomplish  this  object. 

Trusting  that  this  answers  your  inquiry,  I  am 
Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General, 

OPTOMETRY  LAW— BOARD  NOT  AUTHORIZED  TO  EMPLOY  COUNSEL 

IN  CERTAIN  CASES 

November  15,  1927. 
Dear  Sir: 

Replying  to  your  letter  of  November  5th,  I  beg  to  advise  that  I  am  of  the 
opinion  that  there  fa  nothing  in  Section  9  of  the  Optometry  Law  {Section 
2200,  Revised  General  Statutes)  which  authorizes  your  board  to  employ  an 
attorney  to  prosecute  persons  suspected  of  violations  of  this  statute. 

I  concur  In  the  interpretation  placed  on  this  Act  by  the  former  Attorney 
General  to  the  effect  that  the  board  has  a  right  to  engage  counsel  in  any  case 
where  the  board  is  called  upon  to  defend  an  action  brought  against  it,  but  in 
case  of  prosecuting  violators  the  State  attorney,  county  solicitor  or  other 
prosecuting  attorney  in  the  district  in  which  the  violation  occurs  should  aet 
as  prosecutor. 

In  preparing  the  booklet  showing  the  present  status  of  the  Optometry  Law 
my  suggestion  is  that  booklet  be  made  up  according  to  the  Optometry  Law  as 
it  appears  in  the  Revised  General  Statutes,  Sections  2192  to  2201,  both  inclu- 
sive, with  the  substitution  of  such  sections  as  have  been  amended  by  the  Act 
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of  1027  for  the  original  sections  as  they  appear  in  the  Revised  General  Stat- 
utes,   This  "ill  show  the  law  as  It  reads  today. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

STATE  BOARD  OF  OSTEOPATHIC  EXAMINERS. 

REGISTRATION  OP  OSTEOPATHS. 

February  17,  1928. 
Door  Sir: 

I  have  your  letter  of  February  8th,  requesting  my  opinion  ns  to  the 
proper  interpretation  of  Sections  17  and  18  of  Senate  Bill  No.  300.  passed 
by  the  Inst  Legislature,  relating  to  the  State  Board  of  Osteopathic  Medical 
Examiners. 

My  construction  of  Section  17  is  that  this  section  requires  that  nil  licenses 
grunted  by  the  new  board  be  recorded  in  the  office  of  the  clerk  of  the  Clmiii 
Court  as  n  means  of  preserving  a  record  of  the  issuance  of  the  license  and  the 
terms  ami  conditions  thereof. 

This  is  a  separate  and  additional  requirement  to  the  registration  re- 
quired by  Section  18  of  the  Act.  My  construction  of  Section  18  of  the  Act 
in  that  every  person  lawfully  engaged  in  the  practice  of  osteopathic  medicine 
shall  register  annually  with  the  Secretary  of  the  State  Board  of  Health,  re- 
gardless of  whether  he  is  residing  In  Florida  or  in  some  other  state. 

You  will  notice  that  the  language  of  the  statute  not  only  applies  to  per- 
sons lawfully  engaged  in  the  practice  hut  also  to  all  persons  licensed  to 
practice  osteopathic  medicine. 

The  purpose  of  such  annual  registration  was  evidently  to  preserve  a 
current,  authentic  record  of  the  residence  and  place  of  practice  of  the  reg- 
istrants and  that  is  evidently  the  reason  why  the  Legislature  made  the  law 
not  only  to  apply  to  persons  engaged  in  the  practice  but  also  to  persons  who 
are  licensed  to  practice,  whether  engaged  in  active  practice  in  the  State  or  not. 

I  think  that  the  interpretation  of  Section  IS  as  being  a  substantial  repeti- 
tion of  the  provisions  of  Senate  Bill  No,  75,  relating  to  registration  is  en- 
tirely in  accordance  with  the  legal  effect  and  operation  of  the  two  laws. 

Trusting  this  answers  your  Inquiry,  I  am. 

Cord  hilly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

LICENSES— PREREQUISITE   FOR   RECORDATION 

February  20,  1928. 
Dear  Sir: 

Replying  to  your  letter  of  February  15th,  I  beg  to  advise  that  I  failed 
to  find  anything  in  Section  17  of  Senate  Bill  No.  366  or  in  Senate  Bill  75, 
relating  to  recording  of  licenses  of  physicians  which  authorizes  the  require- 
ment that  the  holder  of  the  licenses  be  personally  present  before  the  Clerk 
ot  the  Circuit  Court  In  order  to  get  his  license  recorded. 

The  main  result  to  tie  accomplished  is  the  recording  of  the  licenses  and 
I  see  no  authority  to  require  that  the  person  to  whom  a  license  has  been  is- 
Bued  and  who  desires  to  record  the  same  to  personally  appear  before  the 


256  BIENNIAL,   REPORT   OF   THE   ATTORNEY   GENERAL. 

Clerk  of  the  Court  and  swear  that  he  i8  the  person  to  whom  the  license  has 
been  issued. 

Practitioners  from  outside  of  the  State  of  Florida  who  desire  to  have  their 
licenses  recorded  appear  to  me  to  be  entitled  to  send  their  licenses  In  for 
recordation  with  proper  proof  of  identity  without  the  necessity  of  person- 
ally appearing  before  the  clerk  for  such  purpose. 
Trusting  this  answers  your  Inquiry,  I  am, 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE— NON-RESIDENT  PHYSICIAN  MUST  RECORD  IN  OFFICE 
CLERK  CIRCUIT  COURT  OF  SOME  COUNTY 

March  22,  1928. 
Dear  Sir : 

Referring  to  your  letter  of  March  17th,  I  beg  to  advise  that  it  seems  to 
me  that  your  question  Is  fully  answered  by  Instruction  No,  4  on  the  back  of 
the  blank  which  you  enclosed  from  the  Florida  State  Board  of  Health  (Form 
V.  S.  No.  65),  Bureau  of  Vital  Statistics,  relating  to  certificate  of  registration. 

You  will  notice  that  these  instructions  state  that  the  application  must 
show  that  a  license  has  been  recorded  in  the  office  of  the  Clerk  of  the  Circuit 
Court  of  the  county  in  which  the  applicant  resides  or  in  which  he  "intends 
to  practice." 

Section  17  of  the  Act,  relating  to  osteopathic  physicians,  says  that  the 
license  mnst  be  recorded  in  the  county  where  the  applicant  "may  reside  or 
sojourn." 

If  you  will  notice  the  definition  of  the  word  "sojourn"  as  used  in  the  dic- 
tionary it  means  a  temporary  residence.  Therefore,  fn  those  cases  In  which 
the  osteopathic  physician  is  not  an  actually  permanent  resident  of  Florida 
he  will  record  his  license  in  the  county  where  he  intends  to  "sojourn"  in  the 
event  that  he  comes  to  Florida  to  practice. 

I  can  see  no  authority  for  exempting  non-resident  physicians  from  Record- 
ing their  license  with  the  Clerk  of  the  Circuit  Court  of  some  county  fn  this 
State  and  as  I  have  said,  If  one  of  these  physicians  makes  periodical  visits 
to  Florida  such  periodical  visits  would  be  within  the  meaning  of  the  term^ 
"sojourn"  as  used  in  Section  17,  which  requires  that  certificate  be  recorded 
in  the  county  where  such  physician  "sojourns." 

Trusting  this  answers  your  Inquiry,  I  am 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

OPTOMETRY— PRACTICE  BY  OSTEOPATHS. 

December  14,  1928. 
Dear  Sir : 

The  question  of  whether  or  not  an  osteopath  would  have  the  right  to 
practice  optometry  under  the  present  law  would  depend  upon  what  subjects 
are  embraced  in  the  practice  of  osteopathy,  as  that  term  is  generally  under- 
stood In  the  profession. 

Unless  It  could  be  shown  that  osteopaths,  as  a  part  of  the  osteopathic  pro- 
fession, have  undertaken  to  practice  as  a  part  of  their  treatment  arts  of 
healing  which  have  to  deal  with  the  same  subjects  as  would  be  dealt  with 


BIENNIAL   REPORT   OF   THE   ATTORNEY   OENERAL  257 

mirier  the  head  of  optometry,  such  osteopaths  would  have  no  right  to  prac- 
tice optometry- 

In  many  of  these  medical  board  matters  there  is  an  overlapping  la 
some  instances  of  one  profession  on  the  other.  The  question  must  be  de- 
termined by  a  consideration  of  whether  or  not  the  commonly  accepted  osteo- 
pathic practice  pursued  by  the  Osteopathic  Schools  of  Medicine  embraces 
within  its  purview  the  treatment  and  rectification  of  diseases  of  the  eye  or 
defects  In  the  eyesight.  If  It  does,  such  osteopaths  would  not  be  debarred 
from  practicing  their  own  profession  merely  because  a  law  bad  been  passed 
specially  governing  the  practice  of  optometry. 

Trusting  this  answers  your  inquiry,  dated  December  7th,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  BOARD  OP  PUBLIC  WELFARE. 

MOTHERS'  AID  ACT— DUTY  OF  COUNTY  COMMISSIONERS. 

December  1,  1928. 
Dear  Sir: 

I  have  your  letter  of  November  19th,  in  which  you  asked  my  opinion 
as  to  whether  or  not  under  the  operation  of  the  Mothers'  Aid  Law,  Chapter 
12000,  Acts  of  1827,  the  Boards  of  County  Commissioners  may  refuse  to 
make  awards  of  money  on  behalf  of  persons  who  fall  within  the  class  of 
persons  entitled  to  receive  the  benefits  of  the  Act, 

In  my  opinion,  it  is  the  duty  of  the  County  Commissioners  to  exclude 
the  purpose  and  intent  of  Chapter  7020,  Acts  of  1919.  as  amended  by  Chapter 
12000,  Acts  1827,  insofar  as  it  may  be  in  their  power  to  do  so  but  at  the  same 
time  it  musf  be  recognized  that  the  County  Commissioners  have  the  re- 
sponsibility and  are  charged  with  the  duty  of  looking  after  the  financial  in- 
terests of  the  counties  which  they  represent ;  and  that  whenever  they  find 
that  owing  to  the  financial  condition  of  the  county  it  is  impossible  for  them 
to  carry  out  the  law  In  full,  I  am  of  the  opinion  that  they  are  authorized 
In  that  event  to  execute  the  law  insofar  as  they  are  able  and  to  so  govern 
the  execution  of  that  part  which  they  are  able  to  carry  out  as  to  confer 
the  benefits  of  the  Act  upon  the  more  deserving  cases  to  the  exclusion  of 
those  who  may  be  technically  entitled  but  who  may  not  have  as  great  a  claim 
as  some  other  persons. 

I  find  nothing  in  the  statute  which  prohibits  a  Board  of  County  Com- 
missioners from  making  awards  on  behalf  of  children  of  six  years  of  ace 
or  of  children  from  six  to  sixteen  years  during  the  summer  mouths  wben 
the  public  schools  are  not  in  session  and  it  is  my  opinion  that  all  children 
under  sixteen  years  of  age  who  are  otherwise  qualified  under  the  provisions 
of  Sections  ■!,  3  and  4  are  eligible  to  receive  aid,  although,  as  I  have  stated, 
the  County  Commissioners  must  necessarily  tie  governed  by  the  financial 
conditions  of  their  counties  in  making  their  awards,  even  though  a  person 
might  be  eligible  to  receive  such  aid. 

The  eligibility  of  the  child  to  receive  an  award  is  one  question,  while 
the  duty  of  the  County  Commissioners  to  make  the  award  rests  upon  an 
entirely  different  consideration  and  there  must  necessarily  be  a  wide  range 

9— A.  G. 
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of  discretion  in  the  County  Commissioners  in  administering  n  law  at , this 
nature. 

Trusting  this  answers  your  letter  of  November  18th,  I  am. 

Very  truly  yours, 

FEED  H.  DAVIS,  Attorney  General. 

STATE  CHEMIST. 

DKl'GS  AND   MEDICINE— TRANSPORTATION    BY    MAIL 

February  3.   1928. 

Dear  Sir : 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  January  28th,  enclosing 
letter  from  C.  C.  demons,  P.  O.  Bos  G61,  Whitehall,  New  York,  inquiring  as 
to  whether  or  not  there  are  any  regulations  in  the  State  of  Florida  which 
must  be  complied  with  relative  to  the  transportation  of  drugs  and  medicines 
hy  mail  direct  to  consumers  in  Florida  from  points  outside  the  State. 

The  matter  referred  to  is  one  which  can  be  more  accurately  handled  by 
the  Federal  Post  Office  Department  and  other  Federal  authorities  than  by 
the  State  authorities  even  if  the  State  law  were  applicable  to  the  question, 
and  I  suggest  that  the  persons  engaged  in  the  transportation  of  drugs  and 
medicine  by  mail  direct  to  consumers  in  this  State  from  points  without  the 
State  comply  with  such  Federal  Jaws,  rules  and  regulations  as  may  be  applica- 
ble. This  course  is  better  than  to  have  the  State  authorities  attempt  to  assert 
jurisdiction  with  reference  to  this  mutter. 

Respectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

PROHIBITION  LAWS— VIC'S  HEALTH  TONIC 

-      August  30,  1928. 

Dear  Sir : 

I  have  your  letter  of  August  28th,  referring  to  letter  received  by  you  from 
Vic's  Tonic  Compaiu',  Kan  Francisco,  Cal..  dated  August  21st,  in  which  they 
ask  whether  or  not  the  sale  of  Vic's  Health  Tonic  which  contains  22  percent 
alcohol  is  legal  under  the  laws  of  Florida. 

My  only  reply  can  be  that  if  this  is  a  bona  fide  patent  medicine  and  not 
a  beverage  the  same  will  not  be  against  the  laws  of  the  State  of  Florida. 

However,  the  dispensing  of  a  nominally  patent  medicine  containing  over 
one-half  of  1  percent  alcohol  for  the  purpose  of  having  same  used  for  bever- 
age purposes  is  as  much  against  the  prohibition  law  as  if  it  were  sold  locally 
as  a  beverage  in  the  first  Instance, 

I  notice  reference  is  made  to  the  fact  that  the  U.  S.  Prohibition  Depart- 
ment has  declared  that  this  tonic  does  not  violate  the  Federal  Prohibition  law, 
If  this  is  a  fact,  I  am  sure  that  the  Florida  authorities  will  be  perfectly  satis- 
fied with  the  ruling  of  the  Federal  Prohibition  Department  on  the  subject. 

I  return  herewith  correspondence  submitted. 
Very  truly  yours, 

FEED  H.  DAVIS,  Attorney  General. 
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STATE  GAME  COMMISSIONER. 

FISH  AND  GAJLE  LAWS— OPERATION. 

Jnly  2,  1927. 
Dear  Sir: 

1  have  your  letter  of  June  27th  in  which  yon  Mil  unit  to  me  a  list  of 
various  local  bills  on  the  subject  of  game  anil  fresh  water  fish  which  were 
passed  liy  the  1927*  Legislature,  as  well  as  a  copy  of  Senate  Bill  No.  70, 
which  is  a  hill  of  a  general  nature,  and  contains  among  Us  provisions  Section 
75,  which  reads  as  follows : 

All  other  general  or  special  laws  or  parts  of  general  or  special 

laws  relating  to  game,  fresh  water  fish,  birds  or  fur  bearing  animals, 

whether  in  conflict  herewith  or  not,  are  hereby  repealed, 
together  with  your  inquiry  as  to  whether  you  should  enforce  the  general  law 
contained  in  said  Senate  Bill  No.  70,  or  recognize  the  local  or  special  laws 
enumerated  in  your  letter. 

My  opinion  is  that  you  should  carry  out  the  provisions  of  the  general 
law,  and  I  base  my  conclusion  in  that  regard  upon  the  following  facts : 

The  Constitution  of  this  State  requires  that  all  local  laws  be  advert  laed 
for  60  days  prior  to  their  introduction.  It  must,  therefore,  be  assumed  that 
all  of  the  local  laws  enumerated  in  your  letter  were  thus  advertised,  or 
otherwise  they  would  not  be  valid. 

The  Supreme  Court  has  held  that  lit  determining  whether  or  not  a  local 
bill  repeals  a  general  bill,  or  vice  versa :  that  a  general  act  does  not  repeal 
by  implication  a  special  act.  and  that  a  special  act  does  not  repeal  by  Im- 
plication a  general  act  covering  a  portion  of  the  same  subject  when  the  in- 
tent to  repeal  does  not  clearly  appear,  especially  when  the  two  are  passed 
at  the  same  session  of  the  Legislature.  However,  in  Section  75  of  the  Gen- 
eral Fresh  Water  Fish  and  Game  Act  of  1927  the  intent  is  clearly  expressed 
that  alt  local  laws  on  that  subject  should  be  repealed,  and  even  though  it 
may  appear  that  certain  local  laws  on  the  subject  of  fresh  water  fish  and 
game  were  passed  subsequent  to  Senate  Bill  No.  7b.  I  am  of  the  opinion  that 
such  local  bills  should  be  construed  with  reference  to  the  constitutional  re- 
quirement of  60  days  advertising  prior  to  the  introduction  thereof,  and  so 
construing  these  various  local  hills  I  have  reached  the  conclusion  that  they 
could  not  be  construed  as  being  intended  to  repeal  a  general  law  which,. at 
the  time  of  the  beginning  of  such  advertisements,  had  never  been  passed  and 
of  which  the  proponents  of  such  local  hills  could  have  had  no  knowledge  at 
the  time  they  applied  for  the  passage,  of  such  local  measure,  or  measures. 

I  believe  that  the  apparent  coutradiction  involved  In  the  passage  of  the 
General  Game  Bill  of  1927,  and  the  subsequent  passage  of  a  number  of  local 
bills  in  conflict  with  the  General  Game  Bill  can  be  reconciled  upon  the  theory 
that  the  Legislature  passed  these  local  bills  in  anticipation  of  a  possible  fail- 
ure of  the  General  Bill  to  become  a  law,  either  by  failure  of  passage  In  the 
Legislature  Itself,  or  by  the  veto  of  the  Governor  after  its  passage,  and  that 
the  Legislature  by  its  action  in  passing  these  bills  ail  at  the  same  time,  or 
at  the  same  session,  must  be  deemed  to  have  Intended  that  upon  the  ap- 
proval and  becoming  a  law  of  the  General  Act  (which  General  Act  contained 
in  the  language  set  forth  in  Section  75)  that  all  other  general  or  special  laws 
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or  parts  of  laws  relating  to  game  and  fresh  water  fish  would  thereby  be- 
come repealed  and  ineffective. 

It  is  possible  that  it  will  take  a  decision  of  the  Supreme  Court  to  get 
this  matter  definitely  settled,  and  in  the  hopes  that  a  case  Involving  this 
question  may  he  instituted  :nitl  determine*]  at  an  early  date.  I  would  advise 
that  you  enforce  the  General  Fresh  Water  Fish  and  Game  Law  of  1927  to 
the  exclusion  of  alt  the  other  general  or  local  laws,  and  In  that  event  if 
some  resident  of  a  county  having  one  of  these  local  laws  should  feel  ag- 
grieved at  your  action  under  rthe  General  Law,  in  that  ease  perhaps  he  will 
bring  a  suit  to  have  the  matter  tested  before  the  Supreme  Court,  and  thereby 
determine  whether  or  not  this  opinion  of  the  Attorney  General  Is  well  founded. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

WILD  LIFE  CONSERVATION  COMMISSION— ELIGIBILITY  OF 

LEGISLATORS. 

Dear  Sir:  July  11,  1927. 

I  acknowledge  receipt  of  your  letter  of  July  8th,  asking  me  to  render  you 
an  opinion  on  the  following  question  : 

Are   members   of   the    House   of  Representatives   and    Senate  of 

the    1927    Legislature    eligible    for    the    appointment    to    inemt>ership 

on  the  Wild  Life  Conservation  Commission,  which  is  provided  for 

in  Section  4  of  Chapter  11838,  Acts  of  1927? 

From  an  examination  of  Section  i  of  the  Act  referred  to.  I  find  that  it 
provides  for  the  appointment  of  a  commission  by  the  Governor  and  that  such 
commission  has  a  fixed  term  of  office.  It  appears  from  said  Section  4  that 
the  Wild  Life  Conservation  Commission  provided  for  are  to  be  persons  in  the 
service  of  the  Government  and  that  they  derive  sueh  positions  from  a  duly 
authorized  appointment  by  the  Governor,  that  their  duties  are  continuous  In 
their  nature  and  defined  by  rules  prescribed  by  statute  aud  not  by  contract, 
and  consist  of  the  exercise  of  important  public  powers,  trusts  and  duties  as 
a  part  of  the  regular  administration  of  the  game  law  under  authority  of  the 
State  Government,  and  that  the  powers  and  duties  of  this  commission  re- 
main though  the  incumbent  may  die  or  be  changed.  It  further  appears  from 
said  Act  that  these  commissioners  are  to  exercise  a  portion  of  the  sovereign 
power  of  the  State,  inasmuch  as  their  consent  are  required  before  certain  acts 
of  the  Game  and  Fresh  Water  Fish  Commissioner  are  valid.  Such  being  the 
nature  of  the  powers  and  duties  of  the  Wild  Life  Conservation  Commission. 
under  Chapter  11838,  Acts  of  1927,  I  am  of  the  opinion  that  these  commis- 
sioners are  State  officers  under  the  definition  of  that  term  as  laid  down  in 
the  case  of  State  ex  rel.  Van  C.  Swearlngen,  Attorney  General,  vs.  John  B. 
Jones,  et  al.,  reported  in  79  Fla.,  page  56,  and  that,  therefore,  a  member  of 
the  House  of  Representatives,  or  the  Senate  of  1927,  is  not  eligible  for  ap- 
pointment as  a  member  of  said  commission  during  the  time  for  which  said 
members  of  the  House  of  Representatives,  or  State  Senators  were  elected. 

See  Section  5  of  Article  3  of  the  Constitution  of  the  State  of  Florida, 
which  provides  that  no  Senator  or  member  of  the  House  of  Representatives 
shall.  n"uring  the  time  for  which  he  was  elected,  be  appointed  or  elected  to 
any  civil  office  under  the  Constitution  of  this  State  that  has  been  created 
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or  the  emoluments  whereof  shall  have  been  increased  during  such  time.  Tor 
a  construction  of  this  provision  of  the  Constitution,  see  Advisory  Opinion  to 
the  Governor,  49  Florida,  269.  39  Southern  Rep.  63. 

Yours  very  truly, 

FEED  H.  DAVIS,  Attorney  General. 

FISH  PONDS— DEFINITION 

November  2,  1927. 
Dear  Sir: 

I  have  your  request  for  my  Interpretation  of  Section  24,  Chapter  11838, 
Acts  of  1927,  which  section  provides: 

All  fish  in  the  rivers,  creeks,  canals,  lakes  and  other  fresh 
waters  within  the  jurisdiction  or  the  State  of  Florida  are  hereby 
declared  to  be  and  shall  continue  to  lie  the  property  of  the  State  of 
Florida,  excluding. all  privately  owned  enclosed  fish  ponds,  and  sub- 
ject to  the  restriction  and  regulations  Imposed  by  this  Act  or  other- 
wise, 

A  privately  owned  enclosed  fish  pond  within  the  meaning  of  this  section 
must  be  understood  to  mean  those  small  bodies  of  water  not  connected  with 
other  bodies  of  water,  lakes,  rivers  or  streams  by  currents  of  water  which 
flow  into  them  on  the  surface  of  the  ground  and  which  are  entirely  enclosed 
and  the  title  to  the  bottoms  of  which  are  In  the  owners  rather  than  in  the 
State  of  Florida. 

There  Is  a  distinction  between  a  lake  arid  a  iioud,  a  pond  usually  being 
understood  to  mean  a  small  body  of  water  entirely  surrounded  by  land, 
whereas  a  lake  is  a  large  body  of  water  entirely  surrounded  by  land  and 
usually  connected  by  means  of  a  brook,  river,  creek  or  otherwise  with  some 
other  stream  or  body  of  water. 

Any  fresh  water  lake  of  this  State,  whether  enclosed  or  not,  cannot  be 
construed  as  a  privately  owned  enclosed  lish  pond  within  the  meaning  of  the 
above  section  of  the  law,  and  only  those  small  accumulations  of  water  which 
are  not  connected  with  other  bodies  of  water  or  streams  or  rivers  In  such 
manner  that  fish  may  pass  from  one  to  the  other  may  properly  be  considered 
fish  ponds.  The  purpose  of  the  law  is  to  protect  the  fish  which  are  ferae 
naturae  and,  therefore,  the  property  of  the  entire  people  of  the  State.  If 
bodies  of  water  are  so  connected  that  fish  may  pass  from  one  body  to  another 
the  fish  in  the  waters  are,  therefore,  migratory  and  cannot  be  said  to  belong 
to  any  particular  person,  but  where  there  is  a  small  accumulation  of  water 
caused  by  a  depression  of  the  earth,  which  has  no  outlet  or  Inlet,  the  fishing 
In  such  a  body  of  water  may  properly  be  said  to  be  in  the  possession  of  the 
man  who  happens  to  own  such  a  pond  and,  therefore,  the  law  in  question  ex- 
pressly excludes  such  ponds  as  these  from  the  operation  of  the  Game  Law. 
Trusting  this  answers  your  letter  of  October  29th,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

GAME  LAW— CONFISCATION  OF  GUNS,  THAI'S,  ETC.,  AFTER  CONVIC- 
TION FOR  VIOLATION 
Dear  Sir:  December  13,  1927. 

Section  69  of  Chapter  11838,  Acta  of  1927,  provides  for  the  confiscation  of 
guns,  fishing  tackle,  traps,  or  other  devices  except  as  provided  by  Section  26 
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used  in  or  accessory  to  the  violation  of  the  provisions  of  the  Gaine  Act  duriag 
the  closed  season,  upon  conviction  of  the  user  thereof,  and  provides  that 
after  such  articles  are  forfeited  to  the  State  of  Florida  they  shall  be  sent  to 
the  State  Game  Commissioner  immediately  after  such  confiscation. 

In  my  opinion,  the  forfeiture  mentioned  by  this  section  should  be  ad- 
judged by  the  Court  before  whom  the  conviction  of  the  offender  is  had  and 
unless  such  forfeiture  Is  duly  adjudicated  and  ordered  by  the  Court  it  is  not 
effective,  as  the  in  diction  of  a  forfeiture  without  judicial  proceedings  would 
be  a  deprivation  of  property  without  the  process  of  law. 

In  giving  effect  to  a  forfeiture  under  Section  60,  the  Court  Bhouid  add  to 
Its  sentence  an  entry  something  like  this: 

And  it  is  further  ordered  and  adjudged  by  the  Court  that  (stating 
device)  used  in  the  violation  aforesaid  by  the  above  named  defend- 
ant be  and  the  same  is  hereby  forfeited  to  the  State  of  Florida  and 
shall  be  sent  to  the  State  Game  Commissioner  immediately,  to  be 
by  him  disposed  of  as  provided  by  law. 

Vnder  Section  74  of  said  Chapter  11838  like  proceedings  should  be  had  for 
the  forfeiture  of  a  license  or  permit  which  may  have  been  issued  under  the 
provisions  of  the  Game  Act.  However,  under  Section  74  there  does  not  seem 
to  be  any  discretion  In  the  Court  to  refuse  to  forfeit  a  license  when  the 
offender  has  been  convicted. 

Trusting  this  answers  your  inquiry  of  December  9th,  I  am, 
Very  truly  yours, 

FKED  H.  DAVIS.  Attorney  General. 

FISH   AND  GAME   LAW— DEALERS  OR   BITTERS   OF  GREEN   AND 
DRIED  FURS— LICENSES. 

December  14,  1927. 
Dear  Sir: 

Section  64  of  Chapter  11838,  Laws  of  Florida,  Acts  of  1927,  provides: 
It  shall  he  unlawful  for  any  person  to  engage  In  the' business 
of  a  dealer  or  buyer  in  green  or  dried  furs  taken  from  fur-bearing 
animals  of  the  State  of  Florida,  until  such  person  haB  been  licensed 
as  herein  provided.     A  resident  dealer  or  buyer  shall  be  required 
to  pay  a  license  fee  of*  Ten  Dollars    ($10.00)    per  annum.     A  non- 
resident dealer  or  buyer  shall  be  required  to  pay  a  license  fee  of 
One  Hundred  Dollars   ($100.00)   per  annum.     Application  for  such 
license  shall  be  made  to  the  State  Game  Commissioner  on  blanks 
furnfshed  by  him.     All  dealers  and  buyers  shall  forward  to  State 
Game  Commissioner  each  two   weeks  during  open   season   a   report 
showing  number  of  hides  bought  and  name  of  trapper  from  whom 
bought  and  his  license  number.     No  common  carrier   shall   know- 
ingly ship  or  transport  or  receive  for  transportation  any  hides  or 
furs  unless  such  shipments  have  marked  thereon  name  of  shipper 
and  the  number  of  his  fur  animal  license,  or  fur  dealer's  license. 
You  will  notice  that  the  tax  imposed  is  upon  each  "person"  who  engages 
in  the  business  of  a  dealer  or  buyer  of  dried  or  green  furs  in  this  State  and 
it  is.  therefore,  necessary  for  each  member  of  a  firm  which  may  so  engage  in 
business  to  have  the  license  required  by  this  section  just  as  each  member  of 
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a  firm  of  attorneys  or  doctors  has  to  take  out  a  license,  there  being  no  license 
provided  for  issuance  to  firms. 

In  the  case  of  a  corporation,  the  corporation  insofar  as  its  principal  place 
of  business  is  concerned,  would  be  considered  to  be  a  person  within  the  mean- 
ing of  this  section  and  would  have  to  have  a  license  In  its  corporate  name  for 
its  principal  place  of  business.  If  it  had  agents  going  around  the  State,  en- 
gaging in  the  business  of  buying  green  or  dried  furs,  each  of  these  agents 
would  be  engaged  In  the  business  of  a  dealer  buying  and  dealing  in  green 
and  dried  furs  and  consequently,  each  such  agent  should  have  such  a  license. 

Insofar  as  individual  firms  buying  furs  in  Florida  by  correspondence  sent 
from  outside  the  State  or  pursuant  to  orders  sent  from  outside  the  State 
such  persons,  firms  and  corporations  thus  engaged  in  the  transaction  of  Inter- 
state commerce  would  be  exempt  from  the  provisions  of  any  license  law  in 
Florida,  bnt  if  a  non- resident  person.  Arm  or  corporation  sends  an  agent  into 
this  State  to  take  part  in  completing  a  transaction  such  as  by  inspecting  tbe 
furs,  making  payments,  etc.,  then  such  agent  is  subject  to  the  tax  imposed 
by  Section  04,  which  may  be  taken  out  either  in  the  agent's  name  or  iu  tbe 
name  of  the  company  on  behalf  of  its  agent. 

Where  a  resident  of  Florida  is  employed  by  a  non-resident  purchaser  to 
buy  furs  fn  Florida,  the  license  issued  to  the  Florida  resident  In  the  Florida 
resident's  name  is  alt  that  Is  required  but  if  a  non-resident  wishes  to  pro- 
cure a  license  In  his,  her  or  its  name  such  non-resident  would  have  to  take 
out  a  non-resident  license  under  the  Act. 

Trusting  this  answers  your  inquiry  of  December  8th,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FISH  AND  GAME— BREEDING  GROUNDS. 

April   17,  1028. 
Dear  Sir: 

I  am  of  the  opinion  ihat  the  following  provision  of  Section  8  of  Chapter 
11838,  Acta  of  192T,  which  provides: 

Any  person  found  in  or  on  any  State  Game  Refuge,  or  breeding 
ground  for  game,  fresh   water  fish,  non-game   birds  or   fur-bearing 
animals,   with  gun,  fishing  tackle,  traps,  nets  or  other  devices  for 
taking  game,  non-game  birds,  fresh  water  fish  or  fur-bearing  ani- 
mals shall  be  guilty  of  violation  of  this  act. 
is  applicable  only  to  game  refuges  established  under  Section  8  of  the  Act  and 
has  no  bearing  or  application  to  game  refuges  and   game  breeding  grounds 
established  under  Section  5  of  said  Chapter  11838. 

Trusting  this  answers  your  inquiry  of  April  12th,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FRESH  WATER  FISH  AND  GAME  ACT'— INTERPRETATION  OF 

SECTION  64. 

March  6,  1928. 
Dear  Sir: 

I  have  your  request  for  my  opinion  as  to  the  proper  interpretation  of 

tbe  following  language  found  in  Section  (14  of  the  192?  Fresh  Water  Fish  and 

Game  Act,  to-wlt : 
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*  *  *  No  common  carrier  shall  knowingly  ship  or  transport  or 
receive  for  transportation  any  hides  or  furs  unless  such  shipments 
have  marked  thereon  name  of  shipper  and  the  number  of  his  fur  ani- 
mal license,  or  fur  dealer's  license. 

The  obvious  purpose  of  this  provision  of  the  law  was  to  enable  the  State 
authorities  to  trace  the  origin  of  all  hides  and  furs  shipped  out  of  the  State 
to  other  points  in  order  to  check  up  whether  or  not  unlicensed  persons  were 
dealing  in  or  shipping  hides. 

There  is  no  requirement  in  the  law  that  a  man  have  a  fur-hearing  animal 
dealer's  license  in  order  to  ship  hides  and  furs  legally  taken  by  him  under  a 
license  issued  to  him  under  Section  21  of  the  Act.  Consequently,  Section  G4 
should  be  construed  as  requiring  the  transportation  company  to  see  that  the 
number  of  a  fur-bearing  animal  license  or  a  fur  dealer's  license  is  on  each 
shipment.  The  law  certainly  does  not  require  that  both  kinds  of  license  be 
shown. 

I  am  returning  herewith  letter  from  the  superintendent  of  the  American 
Kail  way  Express  Company  to  the  local  agent,  Mrs.  J,  It.  Hunter.  Tallahassee, 
doted  March  1st, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FUR-BEARING    ANIMALS-TRAPPING 

July  13,  1928. 
Dear  Sir : 

The  provision  of  Section  58.  Chapter  1188,  Acts  Of  1927,  reads  as  fol- 
lows : 

Fur-bearing  animals  may  be  taken  during  open  season  by  means 
of  steel  traps  or  other  traps,  by  gun,  dogs,  or  other  devices.    No  person 
shall  poison  or  cause  poison  to  be  placed  for  killing  any  fur-bearing 
animals  except  within  the  cartilage  around  the  bone. 
I  do  not  construe  this  provision  of  the  statute  as  making  it  unlawful  to 
use  a  trap  which  is  so  arranged  that  poison  placed   therein   will  kill  an 
entrapped  animal  after  it  is  captured.    When  an  animal  is  trapped  it  becomes 
the  property  of  the  person  to  whom  the  trap  belongs  and  ceases  from  that 
moment  to  be  a  part  of  the  wild  life  of  the  State  which  falls  under  the  clas- 
sification of  Ferae  naturae.     It  is  not  therefore  against  the  statute  to  use 
traps  which  either  kill  the  animals  outright  by  mechanical  means  or  provides 
for  killing  tbem  by  poison  or  otherwise,  if  they  are  trapped,  provided  the  trap 
is  so  arranged  that  the  poison  cannot  be  acquired  by  animals  except  after  fbey 
are  entrapped. 

Trusting  this  answers  your  request  of  July  12  for  my  opinion  in  the 
premises  and  returning  documents  in  connection  therewith,  I  am. 

Yours  truly, 

FRED  H.  DAVIS,  Attorney  General. 

FEDERAL  REGUI-ATIONS  REGARDING  SHOOTING  DOVES  IN 

SEPTEMBER. 

August  IT,  1928. 
Dear  fitr : 

I  have  your  letter  of  August  17th,  in  which  you  advise  me  that  the  Fed- 
eral Government  has  recently  amended  its  regulations  upon  the  open  season 
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for  shooting  doves  in  several  of  the  Southern  States  and  asking,  If,  under 
these  regulations  it  will  be  legal,  Insofar  as  the  Federal  law  is  concerned,  to 
shoot  doves  in  Florida  in  September. 

Section  46  of  Chapter  11838,  Acts  of  1827,  prohibits  the  shooting  of  such 
doves  except  during  the  open  season,  which  is  from  November  30th  to  Janu- 
ary 31st,  with  the  provision  for  a  special  season  in  Monroe,  Dade  and  Broward 
counties  to  be  prescribed  by  the  State  Game  Commissioner. 

I  note  your  request  for  my  opinion  as  to  whether  or  not  the  amendment 
of  the  Federal  regulations  referred  to  has  the  effect  of  suspending  the  pro- 
visions of  our  State  law  by  making  it  legal  to  hunt  doves  in  Florida  daring 
the  month  of  September,  although  the  same  Is  prohibited  by  a  State  statute. 

In  reply  thereto,  I  beg  to  advise  that  in  my  opinion  the  amendment  of 
the  Federal  regulations  referred  to  does  not  have  the  effect  of  suspending 
or  annulling  the  prohibition  contained  in  the  State  law.  Both  the  Federal 
and  State  governments  are  supreme  In  their  respective  spheres  and  neither 
one  has  the  right  to,  nor  does  it  attempt  to,  license  citizens  to  violate  the 
laws  of  the  other  jurisdiction. 

The  only  effect  of  the  amendment  to  the  regulations  referred  to  is  to 
remove — as  far  as  the  Federal  Government  is  concerned — any  criminality 
which  would  attach  to  the  shooting  of  doves  In  September.  Although  It  would 
lie  still  against  the  State  law  to  shoot  doves  except  during  the  open  season 
and  while  the  amendment  to  the  Federal  regulations  above  referred  to  wonld 
not  make  the  offender  any  longer  liable  to  Federal  prosecution  and  punish- 
ment for  the  same  offense,  nevertheless  the  offender  would  be  subject  to 
prosecution  and  punishment  under  the  State  law,  which  Is  In  no  wise  amended 
or  modified  by  the  action  of  the  Federal  Government. 

Bespectfully  submitted, 

FRED  H.  DAVIS.  Attorney  General. 

STATE  HOTEL  COMMISSIONER. 

LICENSE  TAXES — "HOTEL."  AND  "ROOMING  HOUSE"  DEFINED 

October  28,  1927. 
Dear  Sir: 

Section  2124  of  the  Revised  General  Statutes  lays  down  a  very  full  and 
comprehensive  definition  of  a  "hotel"  and  of  a  "rooming  house"  as  these 
terms  are  used  in  Article  2,  DIv.  I,  Title  11,  of  the  Revised  General  Statutes 
of  Florida,  and  in  making  collections  of  license  fees  for  "hotels"  and  "room- 
ing houses"  under  Section  2127  of  the  Revised  General  Statutes  of  Florida, 
you  must  look  to  Section  2124  as  a  guide  for  the  definition  of  these  terms 
as  used  in  Section  2127. 

The  very  purpose  "hotel"  and  "rooming  house"  are  defined  by  Section 
2124,  is  in  order  that  it  might  not  be  necessary  to  repeat  is  meant  by  these 
terms  in  all  the  latter  portions  of  the  Act. 

Every  "hotel"  as  defined  by  Section  2124,  and  every  "rooming  house"  as 
defined  by  said  Section  2124,  should  be  required  to  pay  the  amount  of  license 
fees  laid  down  by  Section  2127. 

Trusting  this  answers  your  request  for  my  opinion,  I  am 

Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 
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LICENSE  TAXES— HOTELS,  APARTMENT  HOUSES,  ETC. 

October  31,  1927. 
Dear  Sir : 

The  Legislature  of  1927  amended  Section  2127  of  the  Revised  General 
Statutes  of  Florida,  relating  to  license  fees  on  hotels,  rooming  houses,  apart- 
ment houses  and  tenements  in  this  State  so  that  said  section  now  reads  as 
follows : 

2127.  Amount  of  License  Fee. — The  fee  to  conduct  a  hotel,  room- 
ing house,  apartment  house  or  tenement  house  in  this  State  shall  be: 
For  hotels,  rooming  houses,  apartment  bouses  containing  five  rooms 
and  less  than  twenty  rooms,  $4.00;  for  hotels,  rooming  houses,  apart- 
ment houses  or  tenement  houses  containing  twenty  rooms  or  less  than 
thirty  rooms,  $6.00 ;  for  hotels,  rooming  bouses,  apartment  houses  or 
tenement  houses  containing  thirty  rooms  and  less  than  forty  rooms, 
$7.50;  for  hotels,  rooming  houses,  apartment  houses  or  tenement 
bouses  containing  forty  rooms  and  less  than  fifty  rooms,  $10.00 ;  for 
hotels,  rooming  houses,  apartment  houses  or  tenement  houses  contain- 
ing fifty  rooms  and  less  than  sixty  rooms,  $12.50 ;  for  hotels,  rooming 
houses,  apartment  houses  or  tenement  houses  containing  sixty  rooms 
and  less  than  seventy-five  rooms,  $15.00 ;  for  hotels,  rooming  houses, 
apartment  houses'  or  tenement  houses  containing  seventy-five  rooms 
and  less  tban  one  hundred  rooms,  $20.00 ;  for  hotels,  rooming  houses, 
apartment  houses  or  tenement  houses  containing  one  hundred  rooms 
and  less  than  one  hundred  and  fifty  rooms,  $25.00 ;  for  hotels,  rooming 
houses,  apartment  houses  or  tenement  houses  containing  one  hundred 
and  fifty  rooms  and  less  than  two  hundred  and  fifty  rooms,  $30.00; 
for  hotels,  rooming  houses,  apartment  houses  or  tenement  houses 
containing  two  hundred  and  fifty  rooms  and  less  than  three  hundred 
rooms,  $35.00;  for  hotels,  rooming  houses,  apartment  houses  or  ten- 
ement houses  containing  three  hundred  rooms  or  more,  $50.00;  which 
shall  he  paid  to  the  Hotel  Commissioner  before  said  license  is  Issued, 
and  said  license  shall  be  kept  in  the  office  of  such  place  in  a  con- 
spicuous manner,  properly  framed.  Said  license  may  be  revoked  by 
either  Hotel  Commissioner  or  inspector  at  any  time  when  the  laws 
and  regulations  are  not  being  complied  with.  Provided,  that  all 
hotels,  apartment  bouses,  rooming  houses,  tenement  houses  or  other 
structures  in  course  of  construction  shall  be  subject  to  and  required 
to  pay  the  same  schedule  of  license  fees  for  Inspection  during  con- 
struction as  they  are  required  to  pay  herein  for  Inspection  when  in 
operation  as  such.  Any  person,  firm  or  corporation  failing  or  neglect- 
ing to  pay  the  license  fee  herein  required  for  more  than  fifteen  days 
after  the  due  date  thereof  shall  in  addition  to  all  other  penalties  im- 
posed by  this  Act  be  required  to  pay  au  addition  fee  of  fifty  percent 
of  the  regular  license  fee  so  imposed. 

Under  this  section,  as  amended,  I  am  of  the  opinion  that  the  words 
"apartment  houses  or  tenement  houses"  as  the  same  appear  in  the  amended 
section  cover  and  embrace  not  only  furnished  tenement  houses  or  apartment 
bouses  hut  all  tenement  and  apartment  houses,  furnished  and  unfurnished, 
and  that  it  would,  therefore,  be  the  duty  of  you.  as  Hotel  Commissioner,  to 
collect  the  license  fee  fixed  by  this  section.    For  alt  tenement  houses  of  less 
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than  twenty  rooms  you  will  notice  that  the  amended  law  has  omitted  to  pro- 
vide any  license  fee.  Consequently,  none  can  be  collected  on  such  tenement 
houses. 

Trusting  this  answers  your  inquiry  under  date  of  October  31st,  requesting 
my  opinion  in  the  matter,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

HEALTH  CERTIFICATES— THOSE  COMPETENT  TO  SIGN 
Dear  Sir:  "  January  21,  192& 

I  have  your  letter  of  January  IStb,  in  which  you  ask  ray  opinion  as  to 
what  persons  are  competent  under  the  existing  laws  to  sign  health  certifl- 
cates  required  in  the  administration  of  the  lawa,  rules  and  regulations  gov- 
erning the  hotels  and  restaurants  of  this  State. 

My  answer  is  that  the  character  of  the  evidence  required  is  such  as  may 
lie  required  by  the  Hotel  Commissioner  or  an  Inspector  In  his  discretion,  it 
being  within  the  power  of  the  Hotel  Commissioner  to  determine  what  irersona 
be  will  recognize  as  registered,  licensed  or  practitioners  within  the  meaning 
of  Section  2153,  Revised  General  Statutes  of  Florida, 

The  purpose  of  the  required  health  certificate  is  to  convince  the  Hotel 
Commissioner  or  his  inspector  that  the  employes  furnishing  the  Bame  are  free 
from  disease.  He  should,  therefore,  require  the  certificate  to  be  signed  by 
such  a  physician  as  would  be  authorized  to  make  a  diagnosis  of  and  treat 
contagious  and  infectious  diseases  under  the  laws  of  this  State. 

The  only  physicians  who  are  authorized  to  diagnose  and  treat  contagious 
and  Infectious  diseases  are  those  who  are  licensed  by  the  State  Board  of 
Medical  Examiners  of  Florida. 

Oseopaths,  naturopaths  and  chiropractors  are  not  included  in  this  clas- 
sification. Respectfully  submitted, 

FEED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES— CO-OPERATIVE  APARTMENTS. 
Dear  Sir:  October  17,  182ft. 

I  have  your  request  of  October  8th,  in  which  you  ask  my  opinion  as  to 
whether  or  not  buildings  in  this  State,  commonly  known  as  co-operative  apart- 
ments, are  subject  to  license  by  the  State  Hotel  Commission. 

My  answer  to  your  question  will  depend  upon  whether  or  not  such  apart- 
ments are  occupied  by  persons  who  have  purchased  or  agreed  to  purchase 
units  therein  or  whether  the  person  owning  the  apartment  building  and  sell- 
ing apartments  is  merely  leasing  or  renting  the  apartments  to  tenants. 

Co-operative  apartments  occupied  or  used  by  persons  who  have  purchased, 
or  bave  an  agreement  to  purchase  an  apartment  therein,  are  not  subject  to 
tbe  license  provisions  of  the  State  Hotel  law. 

On  the  other  hand,  if  such  apartments  are  leased  by  an  owner  or  man- 
ager in  a  manner  corresponding  to  leasing  or  renting  the  apartments  by  any 
ordinary  apartment  house,  the  fact  that  the  building  may  be  a  partly  co- 
operative apartment  building  would  not  defeat  the  inspection  license  tax  for 
such  portions  of  the  co-operative  apartment  house  which  are  leased  or  rented 
as  apartments.  Vpry  tn]ly  yourB 

FRED  H.  DAVIS,  Attorney  General. 
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LICENSE  TAXES— AFART1QBNT  HOUSES,  TENEMENTS,   ETC. 
,  October  30,  1928. 

Dear  Sir: 

Under  Section  3353,  Comp.  Laws  of  1927,  a  rooming  house  is  defined  to 

be  every  apartment  house,  tenement  house,  boat,  vehicle  or  other  structure 
kept,  used,  maintained,  advertised  as  or  held  out  to  the  public  to  be  a  place 
where  living  quarters,  sleeping  or  housekeeping  accommodations  are  fur- 
nished for  pay  to  transient  or  permanent  guests  or  tenants,  in  which  five  or 
more  rooms  are  used  for  the  accommodation  of  such  guests,  but  which  does 
not  maintain  public  dining  rooms  or  cafes  in  the  same  building,  or  in  build- 
ings in  connection  therewith.  Accordingly,  under  the  definition  made  by  the 
law  a  building  occupied  by  two  or  more  families  in  which  five  or  more  rooms 
are  furnished  or  provided  for  pay  for  the  accommodation  of  transient  or 
permanent  guests  or  tenants  is  a  rooming  house  and,  as  such,  comes  under 
the  jurisdiction  of  the  Hotel  Commission  and  is  subject  to  inspection.  Sec- 
tion 3353,  above  referred  to,  provides  that  the  hotel  inspector  shall  issue, 
upon  proper  application,  a  license  to  conduct  rooming  houses.  The  amount 
of  this  license  fee  is  fixed  on  a  graduated  scale  in  Section  3356,  Comp.  Laws 
of  1927,  which  reads  as  follows : 

The  fee  to  conduct  a  hotel,  rooming  house,  apartment  house  or 
tenement  house  in  this  State  shall  be :  For  hotels,  rooming  houses, 
apartment  houses  containing  five  rooms  and  less  than  twenty  rooms, 
four  dollars ;  for  hotels,  rooming  houses,  apartment  houses  or  tene- 
ment houses  containing  twenty  rooms  or  less  than  thirty  rooms,  six 
dollars ;  for  hotels,  rooming  houses,  apartment  houses  or  tenement 
houses  containing  thirty  rooms  and  less  than  forty  rooms,  seven  dol- 
lars and  fifty  cents ;  for  hotels,  rooming  houses,  apartment  houses 
or  tenement  houses  containing  forty  rooms  and  less  than  fifty  rooms, 
ten  dollars ;  for  hotels,  rooming  houses,  apartment  houses  or  tenement 
houses  containing  fifty  rooms  and  less  than  sixty  rooms,  twelve  dol- 
lars and  fifty  cents ;  for  hotels,  rooming  houses,  apartment  houses  or 
tenement  houses  containing  sixty  rooms  and  less  than  seventy-five 
rooms,  fifteen  dollars ;  for  hotels,  rooming  houses,  apartment  houses 
or  tenement  houses  containing  seventy-five  rooms  and  less  than  one 
hundred  rooms,  twenty  dollars ;  for  hotels,  rooming  houses,  apartment 
houses  or  tenement  houses  containing  one  hundred  rooms  and  less 
than  one  hundred  and  fifty  rooms,  twenty-five  dollars ;  for  hotels, 
rooming  houses,  apartment  houses  or  tenement  houses  containing 
one  hundred  and  fifty  rooms  and  less  than  two  hundred  and  fifty 
rooms,  thirty  dollars ;  for  hotels,  rooming  houses,  apartment  houses 
or  tenement  houses  containing  two  hundred  and  fifty  rooms  and 
less  than  three  hundred  rooms,  thirty-five  dollars;  for  hotels,  room- 
ing houses,  apartment  houses  or  tenement  houses  containing  three  hun- 
dred rooms  or  more,  fifty  dollars ;  which  shall  be  paid  to  the  Hotel 
Commissioner  before  said  license  Is  issued,  and  said  license  shall 
be  kept  in  the  office  or  lobby  of  such  place  In  a  conspicuous  manner, 
properly  framed.  Said  license  may  be  revoked  by  either  the  Hotel 
Commissioner  or  inspector  at  any  time  when  the  laws  and  regulations 
are  not  being  complied  with:     Provided,  that  all  hotels,  apartment 
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houses,  rooming  bouses,  tenement  bouses  or  otber  structures  In 
course  of  construction  shall  be  subject  to  and  required  to  pay  the 
same  schedule  of  license  lees  for  inspection  during  construction  as 
they  are  required  to  pay  herein  for  inspection  when  in  operation 
as  such.  Any  person,  firm  or  corporation  failing  or  neglecting  to 
pay  the  license  fee  herein  required  for  more  than  fifteen  days  after 
the  due  date  thereof  shall  in  addition  to  all  other  penalties  Imposed 
by  this  Act  be  required  to  pay  an  additional  fee  of  fifty  per  cent  of 
the  regular  license  fee  so  imposed.  (Ch.  6952,  Acta  1915-6;  Ch. 
12053,  Acts  1927-1.) 

Under  this  section  you  will  notice  that  it  is  the  duty  of  the  Hotel  Com- 
missioner to  collect  an  inspection  license  fee  from  persons,  firms  or  corpo- 
ration owning  and  operating  rooming  houses,  containing  five  rooms  or  more. 

Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES— APARTMENT  HOUSES 

October  30,  1928. 
Dear  Sir : 

Complying  with  your  request  of  October  2Gth  for  my  opinion  in  the  prem- 
ises, I  beg  to  advise  that  under  Section  3356  (2127)  Comp.  Laws  of  1927,  it 
is  your  duty,  as  Hotel  Commissioner,  to  collect  an  Inspect iou  license  fee  from 
owners  or  operators  of  apartment  houses  having  five  rooms  or  more  in  accord- 
ance with  the  graduated  scale  of  such  fees  prescribed  by  said  Section  3350. 
Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General, 

STATE  LIVE  STOCK  SANITARY  BOARD. 

STATE  LIVE  STOCK  SANITARY  BOARD— CATTLE  DIPPING— ARBITRA- 
TION OF  COSTS 

December  27,  1927. 
Dear  Sir : 

I  have  your  letter  of  December  21st,  requesting  my  opinion  as  to  the 
manner  in  which  arbitration  should  be  carried  out  under  the  provisions  of 
Chapter  9201.  Laws  of  Florida,  Acts  of  1923,  creating  the  State  Live  Stock 
Sanitary  Board. 

The  method  of  arbitration  provided  for  in  the  Act  was  Intended  to  be 
carried  out  very  informally  and  did  not  contemplate  arbitration  such  as 
would  be  had  under  the  formal  arbitration  proceedings  held  pursuant  to  the 
general  provisions  of  law  found  In  the  Revised  General  Statutes  or  existing 
at  common  law. 

It  is,  of  course,  permissible  for  the  arbitrators  to  meet  and  bear  testi- 
mony concerning  parties  and  witnesses  concerning  the  subject  matter  of  arbi- 
tration, If  they  so  desire,  but  such  is  not  at  all  necessary.  The  arbitrators 
are  supposed  to  be  men  who  are  more  or  less  personally  familiar  with  the  cost 
of  dipping  cattle  and  with  the  particular  circumstances  surrounding  the 
dipping  of  the  cattle,  tbe  cost  of  which  is  to  be  arbitrated.  This  arises  from 
tbo  fact  that  the  arbitrators  are  appointed  by  the  Live  Stock  Board  and  by 
the  cattle  owner  respectively. 
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As  to  the  general  mode  of  procedure  to  be  used  by  the  arbitrators  in 
arriving  at  their  decision,  I  think  the  case  of  Florida  Yacht  Club  vs.  Renfroe, 
C<  Fla.  154,  04  So.  742,  will  be  helpful.  The  arbitrators  provided  for  by- 
Chapter  0201  act  very  nearly  like  those  referred  to  in  the  above  caae  and  In 
tbat  case  the  Supreme  Court  said  that  such  arbitrators  are  not  required  to 
give  notice  of  a  hearing  to  interested  parties  nor  to  have  liny  hearing  when  it 
is  their  duty  to  value  or  appraise  of  their  own  personal  knowledge. 

In  selecting  arbitrators,  I  think  the  law  implies  that  each  party  should 
select  persons  who  would  not  be  disqualified  To  sit  as  jurors  In  the  case  were 
the  matter  submitted  to  a  court  of  law  for  determination.  The  statutes  uses 
the  word  "disinterested"  in  referring  to  the  characteristics .  which  should  be 
possessed  by  the  arbitrators  and  I  think  that  no"  i>erson  who  would  be  subject 
to  challenge  as  a  Juror,  were  the  matter  under  consideration  in  a  court  of  law, 
could  properly  bo  held  to  be  "disinterested"  within  the  meaning  of  the  statute 
under  which  this  arbit ration  is  to  tie  held. 

As  to  some  genera!  rules  which  should  govern  in  determining  whether  a 
person  has  a  disqualifying  Interest  in  the  subject  matter  of  litigation,  see  the 
opinion  of  the  Supreme  Court  in  the  case  of  Elliott  vs.  State,  77  Fla.  611,  82 
Southern  140. 

It  will  be  noted  that  the  Florida  Supreme  Court  quotes  the  case  of  Ver- 
bctte  vs.  State,  100  Miss.  94,  67  So.  853,  which  held  that  In  a  prosecution  for 
stealing  a  dollar's  worth  of  electricity  from  an  electric  company  a  mot  or  man 
oh  one  of  the  company's  street  cars  was  not  a  qualified  juror. 

As  arbitrators  act  both  as  a  Judge  and  jury  it  is  undoubtedly  true  that 
such  arbitrators  must  be  such  men  as  would  be  disinterested  when  considered 
In  connection  with  the  capacities  in  which  they  function. 

Bearing  in  mind  these  general  principle.--,  I  think  the  parties  selected  to 
act  as  arbitrators  in  Hie  matter  referred  to  by  you  should  be  truly  disinter- 
ested within  ttie  meaning  and  Intent  of  Chapter  9201  and  that  previous  causes 
c.f  difference  between  the  State  Live  Stock  Sanitary  Board  and  Mr.  Jernlgan, 
the  claimant,  can  thereby  be  obviated  as  far  as  the  selection  of  arbitrators  is 
concerned.  Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  MOTOR  VEHICLE  COMMISSIONER. 

TAX  EXEMPTIONS— MOTOR  VEHICLES. 

December  23,  1927. 
Dear  Sir: 

I  have  your  letter  of  December  21st,  rending  ns  follows: 

Please  furnish  this  office  with  your  opinion  regarding  the  law 
with  reference  to  licensing  of  automobiles  owned  by  disabled  veterans 
of  the  World  War  ami  of  the  Spanish-American  War,  and  also  in 
regard  to  the  "for  hire"  fee  on  automobiles  owned  by  them.  There 
have  been  several  applications  received  by  us  from  veterans  who  are 
of  the  opinion  that  they  are  exempt  from  this  license. 

Your  opinion  on  the  alwve  will  lie  very  much  appreciated. 
Chapter  12110.  Ivnvs  of  Florida,  Acts  of  1027,  provides  that  persons  who 
served  as  officers  or  enlisted  men  in  the  I*.  S.  Army  either  during  the  World 
War  or  the  Spanisb-Americnn  War  and  who  were  honorably  discharged  and 
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who  are  physically  disabled  to  the  extent  that  they  are  unable  to  perform 
manual  labor  shall  be  granted  a  license  to  engage  in  any  business  or  occupa- 
tion in  the  State  of  Florida  without  the  payment  of  any  license  tax  or 
otherwise  provided  for  by  law. 

The  title  of  this  Act  uses  the  words  "occupation  tax"  in  referring  to  the 
subject  of  the  exemption.  The  laws  of  Florida  relating  to  the  licenses  for 
motor  vehicles  do  not  provide  for  any  occupation  taxes  upon  the  persons 
either  owning  or  driving  such  vehicles  whether  "for  hire"  or  when  employed 
for  private  use. 

On  the  contrary,  the  license  tax  is  upon  the  vehicle  Itself,  regardless  of 
the  identity  of  the  owner.  You  will,  therefore,  readily  see  that  Chapter  12HO 
exempting  World  War  veterans,  etc.,  from  occupation  taxes  cannot  possibly 
have  any  reference  to  exempting  such  veterans  from  the  payment  of  a  tax 
upon  motor  vehicles  owned  by  them,  since  the  motor  vehicle  taxes  arc  not 
■'occupation  taxes." 

Now  there  Is  a  class  of  taxes  imposed  by  municipalities  upon  persons 
who  drive  automobiles  "For  Hire,"  which  taxes  are  levied  upon  the  occupa- 
tions of  the  drivers  rather  than  upon  the  cars.  Such  has  been  the  construction 
placed  upon  the  same  by  the  Supreme  Court,  which  upheld  such  occupation 
taxes  on  drivers  of  motor  vehicles  "For  Hire,"  even  though  the  State  law 
prohibits  cities  from  levying  any  license  tax  upon  motor  vehicles  either  "For 
Hire"  or  for  private  use. 

Chapter  12110  undonbtedly  exempts  disabled  World  War  veterans,  etc., 
from  the  payment  of  a  city  occupation  tax  levied  upon  the  driver  of  "For 
Hire"  automobiles  but  does  not  exempt  said  veteraus  from  State  license  tax 
imposed  upon  the  motor  vehicles  under  the  laws  which  ure  administered  by 
your  department. 

For  your  information,  a  pamphlet  copy  of  this  law  with  the  construction 
already  placed  thereon  by  me  for  other  parties  requesting  such  construction 
is  enclosed  herewith. 

Very  truly  yonrs, 

FRED  H.  DAVIS,  Attorney  General, 

MOTOR  VEHICLES  OPERATED  BY  WAREHOUSEMEN— CLASSI- 
FICATION 

January  9,  lie-. 
Dear  Sir : 

I  have  your  letter  of  January  0th,  requesting  my  opinion  as  to  the  pro|>er 
classification  to  be  made  in  the  licensing  of  motor  vehicles  operated  by  ware- 
housemen in  this  State  in  instances  where  a  charge  for  drayage  is  made  in 
connection  with  the  operation  of  such  motor  vehicles. 

Chapter  10182,  Laws  of  Florida,  Acts  of  1925,  amending  Section  1006,  Re- 
vised General  Statutes  of  Florida,  contains  the  following  definition  of  a  "For 
Hire"  vehicle : 

"For  Hire"  as  denned  in  this  chapter  shall  include  all  motor 
driven  vehicles,  or  trailers  hauled  by  a  motor  vehicle,  In  uBe  for  trans- 
porting persons,  commodities  or  materials  for  compensation,  or  such 
motor  vehicles  as  may  he  let  or  rented  for  a  consideration.  Provided, 
that  motor  vehicles  temporarily  used  by  farmers  for  the  transporta- 
tion of  agricultural  or  horticultural  products  from  farms  or  groves 
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to  packing  houses  or  to  points  of  shipment  by  transportation  compa- 
nies shall  not  be  held  to  be  operating  for  hire. 

It  will  he  noted  that  under  this  definition  any  motor  vehicle  used  (or 
transporting  n  commodity  for  compensation,  as  well  as  any  motor  vehicle 
which  may  be  rented  to  another  for  a  consideration,  is  classed  as  a  "For 
Hire"  vehicle. 

The  last  proviso  of  Section  1011,  Revised  General  Statutes,  as  amended 
by  this  chapter,  provides  that  the  Comptroller  shall  have  authority  in  dis- 
puted cases  to  determine  the  classification  of  any  vehicle  required  to  be  reg- 
istered under  the  Act  and  the  amount  of  the  fee  charged  shall  be  paid  therefor. 
You,  as  successor  to  the  Comptroller,  would  therefore  have  the  same  power 
to  determine  this  matter  as  the  Comptroller  would. 

There  are  undoubtedly  cases  which  might  be  termed  as  falling  within 
the  twilight  zone  between  "For  Hire"  and  for  private  use  classifications,  but 
I  think  it  ia  quite  clear  that  wherever  a  motor  vehicle  is  employed  for  trans- 
porting persons  or  commodities  and  a  separate  charge  is  made  therefor  by 
way  of  drayage.  even  If  the  amount  charged  covers  the  bare  cost  of  the  dray- 
age,  the  vehicle  so  employed  Is  a  "For  Hire"  vehicle  within  the  purpose  and 
intent  of  the  law. 

The  theory  upon  which  a  difference  is  made  in  the  license  charged  for 
vehicles  for  private  use  and  "For  Hire"  Is  that  a  vehicle  used  under  circum- 
stances requiring  it  to  be  licensed  as  a  "For  Hire"  car  will  be  used  consider- 
ably more  over  the  highways  than  one  designed,  adapted  to,  or  employed  for, 
private  use  only.  A  much  higher  rate  of  tax,  therefore,  has  been  fixed  for  the 
"For  Hire"  classification  than  for  the  "private  use"  classification. 

I  am.  therefore,  of  the  opinion  that  you  should  require  a  "For  Hire" 
license  for  the  registration  of  all  motor  vehicles  used  in  the  transportation  of 
persons  or  commodities  where  any  compensation  is  received  by  the  owner  or 
operator  of  the  vehicle  for  the  haul  of  the  person  or  the  commodity,  whether 
the  compensation  provides  a  profit  to  the  owner  or  operator  or  not. 

In  every  case  where  the  haul  is  compensated  for  as  a  distinct  Item,  no 
matter  how  indirect  the  same  may  be  or  by  what  subterfuge  the  same  may  be 
accomplished,  the  Motor  Vehicle  Commissioner  may  classify  the  vehicle  as  a 
"For  Hire"  vehicle  as  he  has  undoubted  power  to  do  so  under  the  last  proviso 
of  Section  1011  of  the  Revised  General  Statutes  of  Florida,  as  amended  by 
Chapter  10182,  Acts  of  192a,  which  commits  the  determination  of  these  dis- 
puted questions  of  fact  to  the  Motor  Vehicle  Commissioner. 

I  return  herewith  letter  from  the  Vann  Warehouse  Company,  Jackson- 
ville, Florida. 

There  are  also  enclosed  herewith  copies  of  letters  dated  March  24th,  1927, 
and  June  11th,  1927,  which  may  be  of  value  to  you. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  AGENCIES— ISSUANCE  OF  CERTIFICATES  ON  MOTOR 

VEHICLE. 
Dear  8ir.  January  21,  1928. 

Section  1  of  Chapter  9157,  Acts  of  1923,  defines  the  term  "owner"  as  used 
in  the  Act,  as  including  "any  person,  firm,  corporation  or  association  owning 
or  controlling  any  motor  vehicle  by  right  of  purchase,  gift  or  lease." 
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The  question  presented  by  you  is  whether  or  not  a  county  Is  an  "owner"  • 
of  a  motor  vehicle  within  the  purview  of  the  requirements  of  Chapter  9157, 
Sections  2  and  3,  requiring  the  issuance  of  a  certificate  of  title  for  registra- 
tion of  motor  vehicle  with  the  Motor  Vehicle  Commissioner. 

Owing  to  the  narrow  definition  of  the  term  "owner"  as  used  in  the  Act 
1  am  of  the  opinion  that  the  county  would  not  be  held  to  be  within  the  pur- 
view of  language  applying  only  to  persons.  Arms,  corporations  nnd  associa- 
tion?. There  is  nothing,  however,  in  the  Act  which  would  prevent  the  Mo- 
tor Vehicle  Commissioner  from  Issuing  certificates  of  title  to  counties  and 
even  to  agencies  of  the  State  owning  automobiles  as  a  means  of  preserving 
a  perfect  public  record  of  the  titles  of  same,  and  in  fact  It  would  appear 
that  to  register  motor  vehicles  owned  by  counties  and  other  public  agencies 
would  be  a  salutary  requirement  to  be  written  Into  the  law. 

I  would,  therefore,  suggest  that  while  it  may  not  he  required  by  law 
that  counties  procure  or  be  issued  certificates  of  registration  of  title  to  motor 
vehicles  owned  by  them  the  Motor  Vehicle  Commissioner  might,  in  the  in- 
terests of  uniformity  in  the  administration  of  the  Act,  endeavor  to  secure 
registration  of  the  title  to  these  cars  by  co-operation  with  the  county  authori- 
ties as  a  means  of  determining  to  what  cars  the  X  tags  authorized  by  law 
are  applicable  but  In  such  event  the  statutory  fee  of  $1.00  which  is  required 
to  be  charged  for  each  original  certificate  of  title  issued  could  not  be  ex- 
acted from  counties  or  other  State  agencies. 

All  title  certificates  Issued  without  charge  by  voluntary  co-operation  with 
counties  should  be  designated  in  such  a  manner  as  to  prevent  the  Motor 
Vehicle  Commissioner  being  charged  in  his  account  with  the  ?1  fee  which 
would  otherwise  be  collectable  on  such  certificates. 

Respectfully  submitted, 

FEED  H.  DAVIS,  Attorney  General. 

MOTOE   VEHICLES— CERTIFICATES   OF  TITLE— ISSUANCE. 

January  21,  1928. 

Dear  Sir: 

I  have  your  request  of  January  18th  for  an  opinion  on  the  following 

question : 

In  the  case  of  dealers  buying  out  of  State  cars  and  selling  same 
before  securing  title  certificate  covering  same,  should  we  issue  tag 
and  should  we  issue  title  certificate  In  the  name  of  the  owner  to 
whom  the  dealer  sells  the  car  on  application  of  the  dealer,  or  should 
we  issue  certificate  of  title  to  dealer  in  bis  own  name  on  his  appli- 
cation for  a  certificate  of  title. 
Chapter  9157.  Acts  of  1923,  Section  7,  provides  as  follows : 

Section  7.  Certificates  for  Dealers  and  Manufacturers.— In  the 
case  of  dealers  in  motor  vehicles,  motorcycles.  Including  manufac- 
turers who  sell  to  others  than  dealers,  all  of  whom  are  intended 
to  be  covered  by  this  and  all  other  provisions  of  this  section,  a  sepa- 
rate certificate  of  title,  either  of  such  dealer's  immediate  vendor,  or 
of  the  dealer  himself,  shall  be  required  In  the  case  of  each  motor  ve- 
hicle In  his  possession,  and  the  Comptroller  shall  determine  the  form 
In  which  application  for  such  certificates  of  title  and  assignments 
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thereof  shall  be  made ;  provided,  however,  that  no  such  certificate 
shall  be  required  in  the  case  of  new  motor  vehicles  sold  by  manu- 
facturers to  dealers  as  the  term  "dealers"  is  defined  in  Section  One 
of  this  Act. 

From  this  section  as  well  as  other  provisions  of  the  Motor  Vehicle  Title 
Registration  law  it  will  lie  observed  that  all  dealers  who  handle  automobile* 
other  than  new  automobiles  received  from  the  manufacturers  are  required 
to  procure  title  certificates  covering  all  vehicles  in  their  possession  except 
that  where  a  motor  vehicle  has  been  taken  In  by  a  dealer  from  a  vendor 
who  has.  a  Florida  certificate  of  title  assigned  to  the  dealer,  in  which  event 
the  dealer  may  have  the  motor  vehicle  in  his  possession  based  upon  the 
certificate  of  title  issued  to  his  immediate  vendor  as  provided  in  this  section 
of  the  statutes. 

A  certificate  of  title  issued  to  the  immediate  vendor  In  some  other  state 
does  not  appear  to  be  in  compliance  with  the  provisions  of  Section  7. 

The  purpose  of  the  statute  is  obviously  to  provide  a  complete  chain  of 
title  to  motor  vehicles  in  this  State  by  means  of  registration  of  title  accom- 
plished through  the  office  of  the  Motor  Vehicle  Commissioner  and  the  Act 
should  be  so  construed  as  to  carry  out  the  legislative  intent. 

If  dealers  have  authority  to  bring  cars  into  this  State  from  other  states 
and  dispose  of  them  without  registration  the  purpose  of  the  law.  which  was 
to  provide  for  the  protection  from  theft  and  to  provide  for  registration  from 
the  original  source  of  title  to  the  ultimate  holder,  would  be  defeated.  Con- 
sequently, all  dealers  buying  out  of  the  State  cars  should  secure  title  cer- 
tificates covering  same  before  selling  such  cars  and  when  such  cars  are  sold 
the  title  should  be  transferred  In  the  regular  way  to  the  vendee,  to  whom  tag 
for  the  car  may  be  issued  upon  proper  application. 

I  return  herewith  letter  submitted  by  you  from  the  License  Bureau  of 
the  Jacksonville  Motor  Club  dated  January  18th. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE   TAX   ON"    MOTOR   VEHICLES — COLLECTION   BY   COUNTIES 

AND  CITIES. 

February  8,  1928. 
Bear  Sir: 

I  note  the  inquiry  from  your  Orlando  agent  relative  to  the  right  of  conn- 
ties  and  municipal  It  ies  to  Impose  license  tax  on  motor  vehicles. 

Section  1013,  Revised  General  Statutes,  which  was  Section  8  of  Chap- 
ter 7275,  Acts  of  1917,  provides  that  the  registration  fee  imposed  by  said 
Chapter  shall  be  in  lieu  of  any  county  or  municipal  license  fee,  and  that  it 
shall  be  unlawful  for  any  county  or  municipality  to  collect  any  license  or 
registration  fee  on  any  motor  driven  vehicle,  provided  that  all  counties  and 
municipalities  may  charge  an  additional  license  tax  on  all  motor  vehicles 
used  for  hire,  which  additional  tax  shall  not  exceed  60  percent  of  the  State 
license  tax. 

Section  1013  of  the  Revised  General  Statutes  was  amended  by  Section  6 
of  Chapter  8410,  Acts  of  1921,  by  the  provisions  of  which  it  is  made  unlawful 
for  any  county  or  municipality  to  collect  any  license  or  registration  fee  on 
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any  motor  driven  vehicle,  trailer,  semi-trailer  or  motorcycle  side  car  In  this 
State. 

It.  therefore,  appears  clear  that  counties  and  municipalities  are  without 
lawful  authority  to  charge  or  collect  a  license  tax  on  any  motor  vehicle. 
However,  it  has  been  held  by  our  Supreme  Court  that  this  provision  of  the 
law  does  not  deprive  the  municipality  of  authority  to  require  a  license  to  be 
paid  by  drivers  of  automobiles  and  trucks  In  the  municipality  for  hire,  where 
such  authority  has  been  duly  conferred  by  charter  or  other  Btatute.  State 
M  ret.  Harris  vs.  Qulgg.  Chief  of  Police,  86  Florida  51,  96  Southern  8.  If  it 
comes  as  a  regulatory  measure  and  is  duly  authorized  by  law,  and  Is  not  an 
attempt  to  Impose  an  additional  tax  on  such  motor  vehicles,  it  may  be  law- 
fully done. 

I  am  returning  herewith  enclosures  handed  me  by  your  31  r.  Dew. 

Yours  very  truly, 
II.   i:    CARTER,  Assistant  Attorney  General. 

LICENSE   TAX   ON    PASSENGER    BUSSES    FOR    PRIVATE    USE    ONLY 

UNDER  SECTION  1011. 

February  7.  192a 
Dear  Sir : 

I  have  your  letter  of  February  3rd,  in  which  you  request  my  opinion  as 
to  the  meaning  of  that  part  of  Section  1011  (Acta  of  1925,  Chapter  10182), 
Revised  General  Statutes  of  Florida,  as  amended,  which  relates  to  the  fees  to 
he  charged  for  license  tags  on  "passenger  automobiles  or  busses  with  a  seat- 
ing capacity  over  seven." 

You  state  that  the  question  has  arisen  as  to  the  respective  rates  to  be 
charged  on  such  vehicles  when  they  are  registered  as  "For  Hire"  as  distin- 
guished from  registration  for  "Private  Use-'  as  when  operated  Uy  individuals 
or  companies  who  do  not  make  a  direct  or  indirect  charge  for  the  transporta- 
tion service,  such  as  busses  used  to  convey  workmen  to  and  from  work,  pros- 
pective purchasers  to  and  from  view  of  real  estate  offered  to  them  for  sale, 
e*  cetera. 

Before  answering  your  Inquiry  I  have  examined  the  opinions  of  my  prede- 
cessors in  the  office  of  Attorney  General  with  the  view  of  ascertaining  whether 
or  not  the  past  practice  of  treating  these  busses,  whether  "For  Hire"  or  "Pri- 
vate Use"  on  the  same  basis,  has  been  passed  upon  and  upheld  by  them.  I 
have  failed  to  locate  any  opinion  on  the  subject  rendered  since  1925,  when 
Section  1011  was  amended  by  Chapter  10182.  The  case  presented  by  you  Is, 
therefore,  novel. 

From  a  casual  reading  of  the  statute  (Chapter  101S2,  Acta  of  1925),  con- 
sidered by  itself,  it  would  appear  that  the  only  authorized  difference  between 
the  charges  for  registration  of  a  "For  Hire"  motor  bus  as  distinguished 
from  a  registration  for  "Private  Use"  Is  the  cost  of  a  "For  Hire" 
certificate  container,  i.  e..  50  cents. 

In  construing  a  statute,  the  entire  Btatute  Is  to  be  considered  In  ascertain- 
ing Its  Intent,  and  effect  must  be  given  to  every  part  of  a  section  If  It  is  rea- 
sonably possible  to  do  so,  and  a  mere  literal  construct  ion  ought  mot  to  prevail, 
if  It  Is  oppose*!  to  the  intention  of  the  Legislature  apparent  by  the  statute  at 
n  whole,  and  if  the  words  used  In  the  statute  are  sufficiently  flexible  to  admit 
of  some  other  construction,  such  other  construction  is  to  be  adopted  to  effect- 
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uate  the  intention.  Snowden  vs.  Brown,  60  Fla,  212,  53  So.  548 ;  State  vs.  Burr, 
84  So.  62 ;  State  vs.  Phillips,  70  Fla.  340,  70  So.  36T.  Courts  will  not  follow  the 
letter  of  a  statute  when  it  leads  away  from  the  true  intent  and  purposes  of 
the  Legislature  and  to  conclusions  inconsistent  with  the  general  purpose  of 
the  Act.  Curry  vs.  Lehman.  55  Fla.  847,  47  So.  18.  An  interpretation  of  a 
statute,  even  though  the  language  of  the  statute  may  apparently  authorize 
such  interpretation,  mast  not  lead  to  absurd  consequences,  if  the  statute,  con- 
sidered as  a  whole,  is  fairly  susceptible  of  another  construction  that  will  aid 
In  accomplishing  the  manifest  intent  and  purpose  designed  by  the  Act.  Miami 
vs.  Romfli,  66  Fla.  280,  63  So.  440. 

Applying  the  foregoing  rules  to  Chapter  10182,  Acts  of  1925,  which 
amended  Section  1011,  Revised  General  Statutes,  what  is  our  conclusion? 

The  whole  automobile  license  tax  act,  throughout  its  legislative  history, 
has  made  and  still  makes,  a  marked  distinction  between  automobiles  "For 
Hire"  and  those  "For  Private  Use,"  on  the  theory  that  an  automobile  "For 
Hire"  will  use  the  roads  more,  wear  them  out  more,  and,  therefore,  should 
pay  a  higher  license  fee.  This  distinction  clearly  appeared  in  Section  1011, 
Revised  General  Statutes,  before  it  was  amended  by  Chapter  10182,  Acts  of 
IEI25,  and  such  distinction  still  appears  plainly  and  beyond  dispute  as  to  both 
motor  trucks  and  passenger  vehicles,  with  the  exception  of  passenger  auto- 
mobiles and  busses  with  a  seating  capacity  over  seven.  In  reference  to  these 
the  statute  says : 

Passenger  automobiles  or  busses  with  seating  capacity  over  seven, 
exclusive  of  driver,  per  100  lbs.  (or  major  fraction  thereof),  gross 
weight,  pneumatic  tires,  $1.60.  Solid  tires,  $3.00,  and  shall  in  addition 
to  the  fee  per  hundred  tceight  provided  above  pay  per  passenger  as 
follows :  Over  7  and  not  over  16,  driver  included,  $10.00  each.  Over 
16,  driver  excluded,  $15.00  each. 

Passenger  automobiles  for  hire,  with  seating  capacity  less  than 
seven,  driver  excluded,  per  hundred  pounds  (or  major  fraction  there- 
of) gross  weight,  $  .75,  and  in  addition  thereto  shall  pay  per  passen- 
ger capacity,  driver  excluded,  $5.00, 
and  by  reason  of  the  ambiguous  language  used,  as  well  as  the  ambiguous 
arrangement  of  such  language,  it  may  be  contended  that,  even  though  a  pas- 
senger automobile  or  bus  having  a  seating  capacity  over  seven  is  intended  for 
'"Private  T*se"  only,  it  should  nevertheless  pay  a  "per  passenger"  tax  at  the 
rate  of  $10.00  or  $15.00  each,  in  addition  to  the  hundredweight  tax. 

It  is  well  known  that  the  purpose  of  the  Legislature  in  passing  Chapter 
10182,  Acts  of  1925,  to  amend  Section  1011,  Revised  General  Statutes,  was  to 
abolish  the  fifteen  different  classes  of  tags  provided  for  by  Chapter  8410,  Acts 
of  1921,  and  such  purpose  appears  on  the  face  of  the  Act,  because  in  place  of 
fifteen  separate  kinds  of  tag  series  we  now  have  but  four — "A,"  "C,"  "G"  and 
"M."  The  "X"  tag  is  new  with  the  1925  Act  and  is  rather  an  identification 
tag  than  a  license  tag. 

Construing  the  above  quoted  provision  of  the  statute  with  reference  to 
"passenger  automobiles  and  busses  with  seating  capacity  over  seven"  it 
appears  to  me  that  the  whole  history  of  automobile  license  tag  legislation  in 
Florida  requires  that  snch  construction  be  adopted  which  is  In  keeping  with 
fbe  obvious  legislative  purpose  to  preserve  the  manifest  and  substantial  dis- 
tinction between  the  license  fees  on  "For  Hire"  passenger  automobiles  and 
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busses  as  distinguished  from  same  when  Intended  only  for  "Private  Use."  In 
tills  connection  it  will  be  noted  that  such  distinction  is  plainly  preserved  as 
to  passenger  automobiles  having  a  seating  capacity  of  less  than  seven,  and  it 
will  also  he  noted  that  the  tax  on  those  is  based  on  "passenger  capacity," 
meaning  capacity  for  carrying  passengers  from  whom  some  revenue  is  de- 
rived, either  directly  or  indirectly.  So  the  theory  of  the  "per  passenger"  tax 
Ss  obviously  to  tax  that  which  «  used  to  produce  revenue  for  the  car  owner, 
namely,  his  seating  capacity  devoted  to  "passenger  for  hire"  because  in  every 
instance  mentioned  In  the  statute  the  driver  is  excluded  from  the  calculation. 
I  am  therefore,  of  the  opinion  that  the  provision  of  the  statute  reading 
as  follows: 

*     *     *     and  shall  in  addition  to  the  fee  per  hundredweight  provided 
above  pay  per  passenger  ux  follows  :     Over  seven  and  not  over  six- 
teen, driver  included,  $10.00  each.     Over  sixteen,   driver  excluded. 
$15.00  each, 
when  used  in  connection  with  the  license  fees  on  passenger  automobiles  and 
busses  with  seating  capacity  over  seven,  is  limited  to  passenger  automobiles 
of  this  class  when  used  "For  Hire"  and  that  when  not   used   "For  Hire" 
this  tax  should  not  be  collected  upon  a  passenger  automobile  or  bus  registered 
solely  for  "Private  Use." 

I  think  this  construction  carries  out  the  purpose  of  the  law  and  is  such 
as  courts  would  give  to  the  law,  sbould  this  question  be  tested. 
Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

TITLE  CERTIFICATES  ISSUED  ON  CARS  SOLD  FOR  STORAGE 
CHARGES  BY  GARAGEMEN  AND  WAREHOUSEMEN. 

August  14,  1928. 
Dear  Sir : 

Section  2  of  Chapter  9157,  Acts  of  1923,  Laws  of  Florida,  relating  to  the 
issuance  of  motor  vehicle  title  certificates,  provides  that  the  Comptroller 
(Commissioner  of  Motor  Vehicles),  If  satisfied  that  the  applicant  is  the 
owner  of  the  motor  vehicle  or  otherwise  entitled  to  have  the  same  regis- 
tered in  his  name,  shall  thereupon  issue  to  the  applicant  a  proper  certificate 
of  title  over  his  signature,  authenticated  by  his  official  seal. 

Section  5  of  the  Act  provides  that  the  Comptroller  (Commissioner)  may 
refuse  to  Issue  a  certificate  of  title  when  he  shall  determine  that  the  appll- 
cant  for  such  certificate  is  not  entitled  thereto  and  also  he  may  for  a  like 
reason  but  after  notice  and  hearing,  revoke  a  registration  already  acquired 
on  any  outstanding  certificate  of  title.  Under  existing  statutes  of  the  State 
the  duties  of  the  Comptroller  in  this  respect  now  devolve  upon  the  State  Mo- 
tor Vehicle  Commissioner. 

The  purpose  of  the  Title  Registration  Act  was  to  so  regulate  the  trans- 
fer  of  title  to  motor  vehicles  as  to  make  the  theft  of  same  difficult.  If  not 
impossible,  and  to  the  end  of  effectuating  this  intent  and  purpose  should 
the  law  be  construed. 

As  the  title  certificate  Issued  by  tie  State  Motor  Vehicle  Commissioner  is 
undoubtedly  prima  facie  evidence  that  the  certificate  holder  thereof  is  entitled 
to  the  rights  and  privileges  thereby  conferred,  as  under  the  law  no  license 
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Tor  the  operation  of  a  motor  vehicle  can  be  Issued  until  the  operator  first 
proves  his  title  to  the  vehicle,  and  this  he  can  only  do  by  his  certificate  of  title. 

Consequently,  the  official  who  administers  the  law  cannot  be  too  par- 
ticular in  requiring  proof  of  ownership  before  he  issues  certificates  of  title 
on  motor  vehicles.  This  is  true  because  the  issuance  of  a  certificate  of  title 
to  one  person  precludes  the  issuance  of  another  certificate  on  the  same  au- 
tomobile and  also  because  the  issuance  of  a  certificate  of  title  is  essential  in 
order  to  enable  the  owner  of  the  vehicle  to  procure  a  license  to  operate  the 
same  on  the  roads  of  this  state. 

With  these  general  principles  in  mind,  I  beg  to  advise  that  in  my  opin- 
ion the  State  Motor  Vehicle  Commissioner  should  not  issue  a  certificate  of 
title  to  one  who  has  acquired  title  to  a  motor  vehicle  under  Sections  3519-21, 
Revised  General  Statutes  of  Florida,  except  in  those  cases  where  it  is  made 
to  appear  that  the  statute  in  question  has  been  strictly  complied  with  and 
where  it  is  also  made  to  appear  that  the  case  is  one  in  which  such  sections 
of  the  law  may  be  properly  applied. 

Under  the  present  statutes  of  this  State  there  is  no  lien  given  to  ga- 
rages for  the  mere  storage  of  motor  vehicles  and  the  only  way  in  which  a 
car  can  t»e  lawfully  sold  and  the  title  divested  for  storage  charges  on  au- 
tomobiles is  either  ; 

1,  By  judicial  proceedings  in  which  the  claim  for  storage  is  reduced 
to  judgment  and  the  title  of  the  car  sold  by  the  court  in  satisfaction  of 
such  judgment ;  or, 

2.  By  the  terms  of  a  specific  contract  under  which  the  person  with 
whom  the  car  is  stored  is  authorized  to  sell  the  same  for  storage  charges  in 
the  event  the  same  is  not  called  for  within  a  specified  time. 

Most  garages  conducting  a  storage  busfness  receive  for  storage  and  issue 
to  the  persons  storing  the  car  a  duplicate  card  or  tag,  which  contains  a 
written  contract  to  the  effect  that  if  the  car  is  not  called  for  within  the 
time  specified  the  car  may  be  sold  for  the  charges  which  may  have  accrued 
thereon. 

In  such  cases,  where  a  car  has  been  stored  pursuant  to  such  a  contract, 
1  am  of  the  opinion  that  you  are  authorized  to  issue  a  certificate  of  title  to 
the  purchaser  of  Buch  ear  upon  there  being  filed  with  you  a  copy  of  the 
contract,  together  with  a  sworn  statement  of  the  proceedings  taken. under  it 
to  divest  the  title  but  in  the  absence  of  a  specific  contract  of  some  kind  to  the 
effect  that  the  car  may  be  sold  for  storage  charges,  the  only  way  in  which 
the  title  can  be  lawfully  divested  is  by  the  institution  and  carrying  out  of 
judicial  proceedings  under  which  the  car  is  sold  to  satisfy  a  judgment  for 
the  storage  charges  and  in  such  event  a  certificate  of  title  should  only  be 
issued  when  a  certified  copy  of  the  judgment  and  execution  is  filed  with  the 
State  Motor  Vehicle  Commissioner. 

Recently,  the  contention  has  arisen  as  to  whether  or  not  the  statutes 
of  the  State  of  the  State  of  Florida,  relating  to  warehousemen,  are  applicable 
to  garages  which  store  automobiles  for  hire. 

White  I  am  of  the  opinion  that  the  Warehouseman's  Act  in  its  present 
form  is  not  broad  enough  to  cover  the  business  of  storing  automobiles,  I 
notice  cases  where  it  is  made  to  appear  that  an  automobile  garage  Is  acting 
under  the  Warehouseman's  Act  and  is  giving  receipts  provided  for  by  the  Act. 
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I  tliiuk  the  Motor  Vehicle  Commissioner  would  be  authorial  in  Issuing  a 
title  certificate  based  on  proceedings  had  under  the  Warehouseman's  Act  and 
leave  It  to  some  court  to  determine  whether  or  not  the  action  taken  under 
the  Warehouseman's  Act  is  legally  sufficient  to  direst  the  title. 

In  my  opinion  the  State  Motor  Vehicle  Commissioner  cannot  he  too 
careful  in  the  issuance  of  title  certificates  on  automobiles  as  the  weight  of 
such  certificates  as  evidence  of  title  depends  upon  the  degree  of  care  exer- 
cised In  administering  the  law.  If  the  State  Motor  Vehicle  Commissioner 
should  Issue  title  certificates  to  any  and  every  person  who  Is  willing  to  make 
an  affidavit  that  he  Is  the  owner  of  the  car  for  which  he  Is  applying  for 
a  certificate  of  title,  the  law  itself  would  become  practically  worthless  as  the 
title  certificate  would  then  amount  to  no  more  than  the  nffldavlt  of  the  ap- 
plicant that  he  or  she  had  title  to  the  car. 

The  law  contemplates  that  the  Motor  Vehicle  Commissioner  shall  require 
substantial  evidence  of  ownership  before  he  Issues  a  title  certificate  and  in 
the  issuance  of  title  certificates  based  on  Judicial  or  extra-Judicial  proceed- 
ings It  Is  the  duty  of  the  Motor  Vehicle  Commissioner  to  see  that  such  pro- 
ceedings arc  had  in  substantial  compliance  with  the  law,  as  the  issuance  of 
certificates  pursuant  to  such  proceedings  has  the  legal  effect  of  cutting  ofT 
the  right  of  the  admitted  owner  of  an  automobile  in  favor  of  some  stranger 
to  the  title,  whose  right  depends  upon  proceedings  against  Bucb  owner,  which 
are  denominated  in  law  proceedings  in  irerifvm,  and  should,  therefore,  be 
strictly  construed. 

My  advice  is  that  all  garage  owners  couductiug  a  storage  business  be  ad- 
vised that  If  they  expect  to  obtain  title  certificates  upon  cars  sold  by  them 
for  storage  charges  that  they  should  be  prepared  to  show  that  tbey  have 
either  resorted  to  judicial  proceedings  or  have  sold  curs  for  such  charges 
by  virtue  of  a  special  contract,  permitting  same  to  be  done  or  that  same 
was  sold  under  the  general  provisions  of  the  Warehouseman's  Ijiw. 

Trusting  this  answers  your  Inquiry  of  August  2nd,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  OFFICERS— RECEIPT  FOR  FINES  COLLECTED. 

March  21.  192& 
Dear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  communication  of  March  10th, 
enclosing  letter  received  by  you  from  Mr.  Enos  E.  Eckhart,  1740  Turner  Street, 
Allentown,  Pennsylvania,  who  complains  that  on  November  5tb  be  was  trav- 
eling through  a  certain  town  In  this  State  where  he  was  held  up  on  an  al- 
leged charge  of  speeding,  taken  before  a  Justice  of  the  Peace  end  fined 
$1B.10,  paid  his  line  and  asked  for  a  receipt  for  same,  which  be  claims  was 
refused  him. 

t'uder  the  laws  of  this  State  any  officer  who  collects  any  money  what- 
soever under  color  of  his  office  and  who  refuses  to  give  a  receipt  therefor  Is 
guilty  of  a  violation  of  Section  5354.  Revised  General  Statutes  of  Florida, 
which  provides  that  imprisonment  not  exceeding  one  year  and  flue  not  ex- 
ceeding $500  shall  be  imposed  for  any  malpractice  in  office. 

No  police  officer,  whether  he  be  a  policeman,  deputy  sheriff  or  constable. 
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has  a  right  to  collect  money  from  persons  arrested  by  him,  whether  by  way 
of  a  fine  or  otherwise,  and  where  he  has  arrested  a  person  and  taken  such 
person  before  a  magistrate  and  such  magistrate  has  imposed  a  line  such 
tine  should  be  collected  and  accounted  for  in  the  manner  provided  by  law,  and 
if  uo  receipt  is  given  showing  that  the  money  has  been  collected  under  au- 
thority of  law  and  by  what  authority  it  was  collected,  the  inference  may 
well  be  drawn  that  the  officer  is  guilty  of  extortion  of  such  money  without 
any  authority. 

My  suggestion  is  that  the  case  complained  of  by  Mr.  Eckhart  be  re- 
ferred to  the  State  Attorney  of  the  Fourth  Judicial  Circuit  of  the  State  of 
Florida,  Hon.  Chas.  M,  Durranee,  for  investigation,  where  an  indictment 
against  the  officer  in  question  can  be  found  wherein  the  complaint  made  by 
Mr.  Eckhart  is  sustained  by  the  evidence. 

I  might  add  that  in  addition  to  the  fine  and  imprisonment  provided  for 
giving  a  receipt  therefor  Is  also  subject  to  being  removed  from  office  for 
any  officer  who  collects  money  from  an  automobilist  in  this  State  without 
such  malfeasance  if  be  be  a  State  or  county  officer. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FLOBIDA  REAL  ESTATE  COMMISSION. 

SEAL  ESTATE  BROKERS— LICENSE  LAW. 
Dear  Sir:  December  2,  192T. 

Inferring  to  your  letter  of  December  14th,  with  reference  to  the  effect 
of  the  recent  opinion  of  the  Supreme  Court,  affirming  the  test  case  brought 
from  Orange  county  to  determine  whether  the  occupational  license  tax  on  real 
estate  brokers  was  repealed,  I  beg  to  advise  that  my  opinion  in  the  matter 
has  been  that  administrative  fees  of  Chapter  12223  are  not  affected  by 
Chapter  11336  further  than  as  indicated  in  the  Act  itself;  but  that  insofar 
as  the  taxing  feature  of  Chapter  11336  was  concerned  that  it  was  not  shown 
that  It  was  the  Intention  of  the  Legislature  to  repeal  the  occupational  license 
tax  feature  and  therefore  that  such  feature  being  a  revenue  one  still  re- 
mains in  force.  ' 

It  is  my  view  insofar  as  Chapter  12223  covers  the  entire  field  of  opera- 
tion of  Chapter  11336  that  such  Chapter  12223  does  supersede  and  take  the 
place  of  Chapter  11336  since  it  is  a  regulation  of  the  business  of  real  estate 
brokerage  in  this  State  but  that  the  taxation  feature  of  Chapter  11336  for 
revenue  purposes  remains  in  effect  because  it  does  not  dearly  appear  that 
the  Legislative  intent  was  to  thus  renounce  one  of  its  large  sources  of  Income. 

I  think  that  this  was  the  view  that  the  the  Supreme  Court  had  when  it 
affirmed  the  case,  even  though  uo  opinion  was  rendered. 

Trusting  this  clarifies  our  position  In  the  matter,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

REAL  ESTATE  BROKERS  AND   SALESMEN— LICENSE  TAX. 
Dear  Sir:  January  3,  1928. 

I  have  your  letter  of  December  31st,  requesting  my  views  as  to  the  proper 
amount  of  occupational  tax  to  be  paid  by  real  estate  brokers  and  salesmen 
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under  Section  2  of  Chapter  11336.  Acts  of  182S,  Laws  of  Florida,  construed 
in  connection  with  Chapter  12223,  Acts  of  1927,  Laws  of  Florida. 

Section  2  of  said  Chanter  11336  provides  for  an  occupation  tax  of  $10 
to  be  paid  by  each  person,  firm,  corporation,  co-partnership,  or  association 
donas  business  as  a  real  estate  broker  or  salesman. 

The  annual  State  license  fee  for  each  real  estate  salesman  is  therein 
fixed  at  $5.00. 

Paragraph  (f)  -of  Section  1  of,  Chapter  12223  defines  a  broker  as  any 
person,  partnership  or  corporation  who  is  a  registrant  under  said  Act. 

It  would,  therefore,  appear  thnt  the  X-  Company  t<\  which  you  referred 
In  your  letter,  which  is  a  corporation  registered  as  a  real  estate  broker 
would  be  compelled  to  pay  an  occupational  license  tax  of  $10.00. 

The  question  then  arises  as  to  what  persons,  etc.,  are  real  estate  sales- 
men who  must  pay  the  $5,00  a  year  license  tax  provided  for  by  Section  ? 
of  Chapter  11336. 

The  answer  to  this  question  seems  to  lie  found  in  the  definition  of  a  reul 
estate  salesman  which  Is  found  in  Section  1  of  that  Act.  which  provides: 
A  real  estate  broker  Is  and  shall  be  any  person,  firm,  partnership. 

co-partnership,  association  or  corporation  who  for  a  compensation  or 

valuable  consideration  sells  or  offers  for  sale,  buys  or  offers  to  buy 

or  negotiates  the  purchase  or  sale  or  exchange  of  real  estate,  or 

who  leases  or  offers  to  lease,  rents  or  offers  for  rent,  any  real  estate 

or  the  improvements  thereon  for  others,  as  a  whole  or  partial  vocation. 

A  corporation  which  has  paid  Its  occupational  license  tax  to  the  State 
and  been  licensed  as  a  broker  undoubtedly  has  to  transact  the  business  for 
which  It  was  licensed  through  such  officers  and  ngents  as  it  might  employ 
and  It  does  not  seem  to  be  contemplated  by  the  law  that  the  officers  and 
agents  who  act  merely  as  such  In  the  transaction  of  the  corporate  business 
shall  be  considered  as  engaging  in  an  occupation  separate  from  that  of  the 
corporation  itself. 

I  am.  therefore,  of  the  opinion  that  none  of  the  ordinary  officers  of  a 
brokerage  corporation  which  has  paid  $10  license  tax  f«<e  to  act  as  a  broker 
are  liable  to  a  further  payment  of  an  individual  occupational  license  tax  to 
enable  them  to  perform  the  duties  of  the  corporation. 

As  far  as  occupational  license  taxes  are  concerned,  the  tax  is  levied  upon 
the  occupation  8b  such,  whereas  the  registrations  required  by  the  provisions 
of  Chapter  12223  are  regulatory  in  their  nature  and  may  well  be  required  in 
the  exercise  of  a  sound  policy  without  regard  to  whether  or  not  the  brokers 
or  salesmen  are  engaged  in  an  occupation  as  such. 

It  would,  therefore,  appear  that,  while  specially  employed  agents  of  a 
corporation  who  in  effect  had  a  special  occupation  as  such  might  be  subject 
to  a  salesman's  occupational  license  tax,  the  officers  of  the  corporation  doing 
a  brokerage  business  and  which  has  paid  a  license  fee  for  thnt  privilege  and 
through  whom  the  corporation  must  necessarily  transact  its  business  should 
not  be  considered  as  engaging  in  a  separate  occupation,  such  as  would  sub- 
ject them  to  payment  of  a  special  occupational  tax  In  addition  to  that  paid 
by  the  corporation. 

It  is  quite  possible  that  where  corporations  are  involved  It  will  be  found 
that  there  are  few  persons  who  would  have  to  pay  an  occupational  license 
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tax  as  a  salesman  in  view  of  the  status  of  a  salesman  as  now  fixed  by  the 
1927  Act. 

I  can  certainly  see  no  reason  why  the  president,  secretary  and  treasurer, 
or  other  managerial  officers  of  a  corporation  may  not  transact  the  corpo- 
rate business  if  the  corporation  has  paid  its  occupational  license  tax  without 
being  considered  as  engaging  in  a  separate  occupation  as  salesman,  so  far 
ns  the  meaning  and  intent  of  the  occupational  license  tax  provisions  of  Section 
2.  Chapter  11338,  are  concerned. 

Trusting  this  gives  you  the  information  that  you  request,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

BROKERAGE  PARTNERSHIP— LICENSE  TAX 

January  24,  1928. 
Dear  Sir: 

Your  letter  of  January  9th  has  been  called  to  my  attention  since  my 
return  to  Tallahassee. 

My  opinion  is  that  both  Chapter  11336  and  Chapter  12223,  Laws  of  Flor- 
ida, recognize  partnerships  as  entities  similar  to  corporations  for  the  purpose 
of  the  assessment  and  collection  of  occupational  license  taxes  under  Chapter 
11336  and  insofar  as  the  members  of  a  partnership  engaged  in  a  brokerage 
UTKiness  for  the  benefit  of  the  partnership  enterprise  is  concerned  it  would 
seem  tbat  they  are  merely  executing  the  business  of  the  partnership  as  agents 
therefor  and  are  not  subject  to  a  special  or  separate  tax  under  Chapter  11336. 

However,  should  a  member  of  a  brokerage  partnership  engage  in  the 
brokerage  business  for  his  own  personal  profit  rather  than  as  agent  for  the 
piirtnershlp,  I  think  he  would  be  required  to  pay  a  separate  occupational 
license  tax.  In  short,  It  would  seem  in  licensing  partnerships  under  the  pro- 
visions of  Chapter  11330,  Acts  of  1925,  Special  Session,  that  such  partnerships 
should  be  treated  in  like  manner  as  corporations  are  treated  for  the  purpose 
of  administering  the  license  statutes. 

Trusting  this  answers  your  inquiry  and  regretting  that  the  matter  has 
been  delayed,  I  am. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  EOAD  DEPARTMENT. 

STATE    ROAD    DEPARTMENT— CONSTRUCTION    OF    CHAPTER    11297, 

ACTS  1927 

October  17.  192T. 
Dear  Sir: 

I  have  your  request  of  this  date  for  my  opinion  as  to  the  validity  of 
Chapter  12297,  Acts  of  1927,  Laws  of  Florida,  entitled  "An  Act  to  authorize 
and  empower  the  State  Road  Department  of  the  State  of  Florida  to 
borrow  money  at  a  rate  of  interest  not  to  exceed  six  percentum  per  annum 
under  certain  circumstances  and  to  provide  the  manner  in  which  such  money 
shall  be  repaid,"  together  with  the  proceedings  adopted  by  the  State  Road  De- 
partment the  rounder,  which  you  have  submitted  to  me  in  connection  with 
your  request. 

I  have  carefully  examined  the  statute  in  question  and  am  of  the  opinion 
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that  the  same  is  a  valid  and  enforceable  Act.  In  fact  It  Is  in  line  with  other 
statutes  of  the  State  of  Florida  of  like  nature,  for  example,  Sections  1178  and 
1170  or  the  Revised  General  Statutes  of  Florida,  authorizing  the  Everglades 
Drainage  District  to  borrow  money,  which  sections  have  heen  involved  in 
suits  brought  to  invalidate  the  Act,  and  the  law  sustained. 

Also,  the  proceedings  under  the  Act.  as  prepared  by  Hon.  B.  A.  Meglnnis. 
Department  Attorney,  and  adopted  by  the  State  Road  Department  under  date 
of  October  3rd,  1927,"  and  approved  by  the  Governor  as  of  the  same  date,  have 
been  carefully  examined  hy  me  and  I  find  them  to  be  in  conformity  with  the 
statute  and  accordingly  give  it  as  my  opinion  that  based  on  said  statute  and 
the  proceedings  referred  to,  the  State  Road  Department  has  lawful  authority 
to  borrow  the  money  recited  in  the  proceedings  and  to  give  its  note  to  repay 
the  same,  in  the  form  submitted  with  copies  of  the  proceedings  are  lawful 
and  valid. 

Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

STATE  SHELL  FISH  COMMISSIONER. 

LICENSES— EFFECT  OF  CHAPTER  11838,  ACTS  1927. 

October  17,  1927. 
Dear  Sir: 

I  have  your  letter  of  October  7th,  asking  my  opinion  as  to  whether  or 
not  the  repealing  clause  in  Chapter  11838,  which  abrogates  that  portion  of 
Section  9,  Chapter  10527,  Insofar  as  the  fresh  water  fishing  Is  affected,  has 
the  further  effect  of  validating  fishing  licenses  issued  under  Chapter  10527, 
Acts  of  1925. 

A  license  is  a  revocable  permit  to  do  a  thing  licensed  to  be  done  in  the 
permit.  The  statute  contains  no  reference  to  existing  licenses  issued  under 
the  existing  law  but  merely  repeals  the  law  In  question  as  of  a  certain  date. 

It  appears  to  me  that  In  the  absence  of  some  clearly  expressed  intention 
on  the  part  of  the  Legislature  to  revoke  licenses  already  granted,  for  which 
the  fee  has  been  paid  under  the  existing  statutes,  that  such  a  construction 
should  not  be  adopted. 

I  am,  therefore,  of  the  opinion  that  any  license  Issued  for  fresh  water 
fishing  under  a  law  which  was  in  force  at  the  time  the  license  was  Issued 
should  be  recognized  as  continuing  for  the  remainder  of  the  term  for  which 
issued. 

While  the  contrary  construction  would  be  permissible,  I  prefer  to  adopt 
that  which  is  more  comformable  to  the  justice  of  the  case  in  the  absence  of 
some  requirement  to  hold  otherwise. 

Cordially  yours, 

FRED  II.  DAVIS,  Attorney  General. 

MULLET  OR  MULLET  ROE— POSSESSION  OF  DURING  CLOSED 

SEASON 

December  13,  1927. 
Dear  Sir : 

Replying  to  your  letter  of  December  12th,  with  reference  to  the  question 
of  whether  or  not  mullet  may  be  possessed  and  sold  in  Florida  during  the 
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closed  season  when  It  appears  that  Bueh  mullet  was  shipped  Icto  thfs  State 
from  Alabama  and  other  states. 

I  t>eg  to  advise  that  In  my  opinion,  based  upon  the  holding  of  the  Su- 
preme Court  In  the  case  of  White  vs.  State,  113  Southern  94,  the  present 
statute  is  not  broad  enough  to  lawfully  prohibit  the  possession  of  mullet  in 
Florida  when  it  is  established  by  proof  that  such  mullet  has  been  imported 
into  Florida  from  another  state.  However,  the  provisions,  of  the  statute  to 
the  effect  that  the  possession  of  any  fresh,  or  freshly  salted  mullet  shall  be 
prima  facie  evidence  of  the  violation  of  the  law  are  in  full  force  and  effect 
and  any  person,  firm  Or  corporation  in  Florida  found  in  possession  of  mullet 
or  mullet  roe  during  the  closed  season  may  be  lawfully  arrested  and  the  mul- 
let or  mullet  roe  seized  under  prima  facie  evidence  provision  of  Section  52S7  of 
the  Revised  General  Statutes  of  Florida  or  other  appropriate  Acts  of  the  legis- 
lature relating  to  this  subject,  subject  to  tbe  right  of  the  defendant  in  such 
cases  to  make  it  appear  by  legal  evidence  that  the  fish,  by  reason  of  their 
having  been  imported  from  another  state,  are  not  subject  to  the  Florida  law. 

In  short,  the  possession  of  mullet  or  mullet  roe  during  the  closed  season 
is  prima  faric  evidence  that  the  fish  are  fish  caught  in  the  waters  of  Florida 
and  of  the  fact  that  same  are  being  unlawfully  possessed  in  Florida  in  viola- 
tion of  the  law  but  this  prima  facte  evidence  is  a  rebuttable  matter  and  It 
would  be  a  question  for  the  jury  to  determine,  in  the  case  of  a  trial  of  the 
issue,  whether  or  not  the  defendant  had  produced  sufficient  proof  to  over- 
come the  prima  facie  effect  of  showing  that  mullet  or  mullet  roe  were  found 
iu  defendant's  possession  during  the  closed  season. 

Trusting  this  answers  your  inquiry,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES — WHOLESALE   FISH   DEALERS 

February  27,  1928. 
Dear  Sir: 

I  have  your  request  under  date  of  February  25,  1928,  for  my  opinion  as 
to  the  validity  of  Section  7,  Chapter  10123,  Acts  of  1925,  which  provides  In 
part  as  follows: 

A  resident   wholesale  fish  dealer  shall   be  required  to  pay  an 
annual  license  tax  of  fifty  dollars  and  a  resident  retail  dealer  shall 
be  required  to  pay  an  annual  license  tax  of  five  dollars.    A  non-res- 
ident or  alien  wholesale  fish  dealer  shall  be  required  to  pay  an  annual 
license  tax  of  five  hundred  dollars.    A  non-resident  or  alien  retail  fish 
dealer  shall  be  required  to  pay  an  annual  license  tax  of  fifty  dollars, 
as  against  the  treaty  entered  into  between  the  United  States  and  Italy,  rat- 
ified and  proclaimed  in  1871,  tbe  pertinent  portions  of  which  are  as  follows: 
There  shall  he  between  the  territories  of  the  High  Contracting 
Parties  a  reciprocal  liberty  of  commerce  and  navigation.     Italian  cit- 
izens in  the  United  States,  and  citizens  of  the  United  States  in  Italy, 
shall  mutually  have  liberty  to  enter  with  their  ships  and  cargoes  all 
the  ports  of  the  United  States  and  of  Italy  respectively,  which  may 
be  open  to  foreign  commerce. 

They  shall  also  have  liberty  to  sojourn  and  reside  In  all  parts 
whatever  of  said  territories.     They  shall  enjoy  respectively,  within 
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the  states  and  possessions  of  each  party  the  same  rights,  privilege*, 
favors  and  Immunities  and  exemptions  for  their  commerce  and  navi- 
gation as  the  natives  of  the  country  wherein  they  reside,  without 
paying  other  or  higher  duties  or  charges  than  ore  paid  l>y  the  natives, 
on  condition  of  their  submitting  to  (be  laws  and  ordinances  there 
prevailing.    •    •    * 

I  am  of  the  opinion  that  the  claim  advanced  by  Dr.  II.  V.  Marian], 
Hoyal  Consular  Agent  of  Italy,  who  contends  that  this  treaty  exempts  I  tab 
ians  from  the  payment  of  the  *fxi  retail  dealers'  license  tax  and  places  them 
on  tin-  same  footing  as  citizen*  of  Florida  so  as  to  entitle  them  to  a  retail  fish 
dealer's  license  of  $5  is  not  welt  founded  In  law.  See  tr  parte  Glllettl.  TO  So. 
44(1.  where  the  Supreme  Court  of  Florida  held  that  the  provisions  of  the  Shell 
Fish  I  .aw  of  Florida  In  exacting  a  higher  rate  of  license  tax  upon  non-res* 
ldents  and  aliens  than  was  charged  to  residents  as  construed  and  applied  In 
that  CMS  did  not  violate  either  Constitutional  or  treaty  rights,  (if  course,  the 
statute  under  consideration  in  that  case  was  different  from  that  referred  to 
above  but  the  principle  of  law  underlying  the  right  to  charge  an  alien  or  non- 
resident more  than  a  resident  is  the  same. 

The  theory  of  these  acts  is  that  fish  belong  to  the  citizens  of  the  State 
nnd  that  the  State  has  the  right  to  absolutely  prohibit  anyone  except  citizens 
from  taking  and  dealing  In  such  fish.  The  right  to  prohibit  absolutely  in- 
cludes the  right  to  attach  any  condition  to  a  permit  short  of  absolute  prohi- 
bit inn.  See  Pat  zone  vs.  Pennsylvania,  232  V.  S.  138;  Traux  vs.  Raich,  238 
l".  S.  33. 

Trusting  this  will  answer  your  request,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CLEARWATER  BAY— OPERATION  OF  SHELL  FISH  LAWS, 
Ocar  8tr ;  March  8,  1928. 

I  am  in  receipt  of  your  letter  of  March  2nd.  requesting  my  opinion  as  to 
whether  or  not  the  City  of  Clearwater  has  a  right  to  regulate  fishing  pj 
Clearwater  Ray  in  view  of  Section  1258  of  the  Revised  General  Statutes  of 
Florida,  which  reads  arf  follows : 

That  all  fish  in  the  rivers,  bayous,  lagoons,  lakes,  bays,  sounds 
and  inlets  bordering  on  or  connected  with  the  Gulf  of  Mexico  and 
the  Atlantic  Ocean,  or  In  the  Gulf  of  Mexico  or  Atlantic  Ocean, 
within  the  Jurisdiction  of  the  State  of  Florida,  are  hereby  declared 
and  shall  continue  and  remain  the  property  of  the  State  of  Florida, 
and  may  be  taken  and  used  by  citizens  of  this  State,  and  persons  not 
citizens  of  this  State,  subject  to  the  restrictions  and  reservations  here- 
inafter Imposed  by  this  article. 

I  am  of  the  opinion  that  the  Shell  Fish  Commissioner  has  exclusive 
jurisdiction  over  fishing  In  the  bay  referred  to  and  that  even  though  the 
territory  limits  of  the  City  of  Clearwater  may  embrace  this  bay  the  City 
of  Clearwater  has  no  jurisdiction  to  Interfere  with  the  execution  and  opera- 
tion of  the  General  State  Law  which  contravenes  the  Jurisdiction  of  any  city 
over  fish  which  are  the  property  of  the  State  and  subject  to  its  recommenda- 
tion and  disposal.  Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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SHELL  FISH  COMMISSIONER  AND  DEPUTIES— POLICE  POWER. 

June  30,  1928. 
Dear  Btti 

I  have  your  request  of  June  30th.  asking  my  opinion  as  to  whether  or 
not  the  terms  and  provisions  of  Section  1273,  Revised  General  Statutes  of 
Florida,  which  reads  as  follows : 

Duty  of  Shell  Fish  Commissioner. — The  Shell  Fish  Commissioner, 
or  his  duly  authorized  deputies,  shall  enforce  the  provisions  of  this 
law,  and  for  this  purpose  they  are  constituted  State  police  officers, 
with  foil  police  powers  to  arrest  without  warrant  anyone  violating 
any  of  the  provisions  of  this  article.  The  said  Shell  Fish  Commis- 
sioner, or  his  deputies,  shall  have  authority,  without  warrant,  to 
board  and  search  any  vessel  or  boat,  or  enter  any  fish  house,  ware- 
house or  other  building  in  which  fish  or  nets  are  kept,  which  they  may 
have  cause  to  believe  that  fish  taken  out  of  season  are  stored,  or  that 
contains  Illegal  nets, 
have  been  affected,  modified,  repealed  or  amended  by  anything  contained  in 
Chapter  9321,  Acts  of  1923,  Laws  of  Florida,  entitled : 

AN  ACT  relating  to  the  Issue  of  search  warrants  and  to  the  ex- 
ecution of  same,  and  providing  penalties  for  the  violations  of  the  pro- 
visions of  this  act. 

A  reference  to  Chapter  9321,  Acts  of  1923,  discloses  that  said  Act  con- 
tains no  genera!  repealing  clause  and  it  was  the  obvious  purpose  of  the  Legis- 
lature not  to  have  said  Act  operate  as  a  repeal  or  amendment  of  auy  other 
provision  of  the  law  except  insofar  as  it  was  necessary  to  give  rise  to  a  field 
of  operation  for  the  1923  Act. 

I  find  nothing  in  Chapter  9321  or  any  amendment  thereto  which  in  any- 
wise operates  as  an  amendment  or  repeal  of  Section  1273  above  referred 
to,  and  I  am  of  the  opinion  that  Section  1273,  Revised  General  Statutes  of 
Florida,  is  still  in  full  force  and  effect. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES— WHOLESALE  FISH  DEALERS. 

September  8, 1928. 
Dear  Stri 

Section  5  of  Chapter  10123,  Acts  of  1925,  requires  a  resident  wholesale 
fish  dealer  to  pay  an  annual  license  tax  of  $50. 

When  licenses  are  issued  under  this  section,  such  licenses  contemplate 
an  authorization  to  transact  business  at  a  specific  place  and  do  not  authorize 
the  peddling  of  fish  by  making  direct  sales  from  wagons  and  trucks  to  local 
dealers. 

Dealers  loading  up  trucks  with  barrels  of  fish  and  sending  such  trucks 
out  over  the  State  for  the  purpose  of  selling  fish  from  such  trucks  direct 
to  local  retail  dealers  without  having  taken  previous  orders  therefor  are  do- 
ing a  peddling  business,  which  requires  a  license  tax  of  $225  for  each  county 
under  Section  950,  Revised  General  Statutes. 

The  only  alternative  for  the  dealers  to  avoid  the  taking  out  of  licenses 
as  peddlers  would  be  for  such  dealers  to  take  out  a  separate  wholesale  deal- 
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cr's  license  at  each  place  or  point  at  which  sales  of  the  character  above 
mentioned  are  made. 

Trusting  this  answers  your  request  of  September  8th  for  my  opinion  In 
the  premises,  X  am, 

Very  truly  yours, 

FBED  H.  DAVIS,  Attorney  General. 

SALT  WATER  FISH  ACT—JURISDICTION 

September  29,  1028. 

Dear  Sir: 

Complying  with  your  request  of  September  28th  as  to  my  opinion  as  to 

the  effect  of  the  opinion  of  the  Florida  Supreme  Court  recently  rendered  in 

regard  to  Chapter  13529,  Acts  of  1827,  Laws  of  Florida,  I  beg  to  advise  as 

follows; 

Chapter  10527,  Acts  of  19(25,  provides  as  follows: 

An  Act  to  regulate  the  taking  of  fish  in  the  fresh  and  salt  waters 
of  the  counties  of  Escambia,  Santa  Rosa,  Okaloosa  and  Walton,  of  the 
State  of  Florida;  to  provide  for  the  licensing  of  sport  fishermen  in 
the  said  counties ;  to  provide  for  the  enforcement  thereof  and  a  rule 
of  evidence  in  prosecutions  thereunder ;  and  for  the  forfeiture  of  fish- 
ing tackle  and  devices  unlawfully  used. 
The  enforcement  of  this  Act  was  placed  on  the  Shell  Fish  Department. 

Chapter  13529,  Act  of  Legislature  of  1927,  provides  as  follows  : 

An  Act  to  declare  and  designate  as  fresh  water  certain  inland 
salt  waters  in  Waiton  and  Okaloosa  counties;  and  placing  same  under 
the  law  governing  fresh  water  fish,  and  to  regulate  the  taking  of 
salt  water  trouL 
The  salt  water  designated  under  this  Act  Is  as  follows: 

That  portion  of  Santa  Rosa  Sound  lying  In  the  boundaries  of 
Okaloosa  county,  also  the  waters  known  as  the  "Narrows" ;  Choctaw- 
hatchee  Bay;  all  of  the  bayous,  ponds  and  inlets  opening  on  Choc- 
tawhatehee  Bay,  including  therein  Cawniers'  Bayou,  Five-Mile  Bayou. 
Don  Bayou,  Nigger  Bayou,  Little  Bayou,  Boggy  Bayou,  Rocky  Bayou, 
Joe's  Bayou,  Indian  Bayou,  Basin  Bayou,  Hog  Town  Bayou,  Alaquaw 
Bayou  and  Jolly  Bay,  and  alt  other  inlets  and  bayous  at  the  mouth 
of  the  Choctawhatchee  River,  and  all  other  waters  of  Cboctaw- 
hatchee  Bay  within  the  boundaries  of  Walton  and  Okaloosa  coun- 
ties. 
Section  Five  of  Chapter  13529,  Act  of  1927,  provides  as  follows : 

All  laws  or  parte  of  laws  in  conflict  herewith  are  hereby  repealed. 
This  Act  was  approved  by  the  Governor  June  8th,  1027,  and  abrogated 

the  provisions  of  Chapter  10527  insofar  as  it  affected  the  salt  waters  In  Walton 

and  Okaloosa  counties,  and  automatically  relieved  your  department  of  the 

enforcement  of  the  law  in  these  certain  waters. 

Chapter  11838,  General  Game  and  Fresh  Water  Fish  Act,  passed  by  the 

Legislature  of  1927,  and  approved  by  the  Governor  June  10th,  1927,  two  days 

after  Chapter  13520  was  approved,  provided  as  follows  in  Section  75 : 

All  other  general  or  special  laws  or  parts  of  general  or  special 
laws  relating  to  game,  fresh-water  fish,  birds  or  fur-beariiiig  animals. 
whether  In  conflict  herewith  or  not,  are  hereby  reitealed. 
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The  opinion  of  the  Supreme  Court,  June  term,  1928,  by  Mr.  Justice  Ellis 
and  concurred  in  by  Justices  Strum.  Brown,  Whitfield  and  Buford,  in  the 
State  of  Florida  ex  rel,  Claude  Hall.  Plaintiff  in  Error,  vs.  P.  J.  Steel,  as 
Sheriff  of  Okaloosa  County,  Florida,  defendant  in  error,  Is  in  substance  that 
the  repeating  clause  of  Chapter  11838  repeals  Chapter  13529  as  it  was  ap- 
proved two  days  after  the  approved  of  Chapter  13529. 

I  am  of  the  opinion  that  the  salt  waters  enumerated  now  come  under  the 
jurisdiction  of  the  General  Salt  Water  Fish  Act  and  are  not  subject  to  any 
restrictions  of  Chapter  10527,  Chapter  13529  or  Chapter  11838. 

Yours  very  truly. 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAX— RESTRICTION  UPON  MUNICIPALITIES  TO  IMPOSE. 

October  22,  1927. 
fJear  Sir: 

In  my  opinion  Section  1268  of  the  Revised  General  Statutes  is  a  restric- 
tion upon  the  right  of  municipalities  to  impose  additional  license  taxes  on 
the  same  subject  matter  covered  by  licenses  issued  by  your  department. 

The  only  exception  to  this  would  be  some  clearly  stated  charter  pro- 
vision passed  subsequent  to  the  adoption  of  the  Revised  General  Statutes. 
Such  does  not  appear  to  be  the  case  with  the  City  of  Palatka,  if  the  pro- 
vision Is  ;is  recited  in  your  letter  of  October  20th 

Yours  very  truly,  . 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  OFFICERS. 

The  following  are  a  few  of  the  opinions  rendered  by  this  office  to 
County  Officers  in  various  counties  of  the  State  which  may  be  of  in- 
terest to  the  public  generally: 

COUNTY  COMMISSIONERS. 
COUNTY  COMMISSIONERS— COMPENSATION. 
Dear  Sir:  February  28,  1927. 

Your  favor  of  the  25th  inst.  has  been  received. 

Clerks  of  the  Circuit  Court  are  paid  their  compensation  in  fees  but 
members  of  ihe  Board  of  County  Commissioners,  including  the  chairman,  are 
paid  their  compensation  by  per  diem  and  mileage  or  by  salary  in  some  cases. 
The  per  diem  or  salary  of  members  of  the  Board  of  County  Commissioners 
includes  compensation  for  all  services  rendered  except  mileage.  Consequently. 
they  would  not  be  authorized  to  charge  fees  for  any  particular  or  si>eeial 
service  unless  the  statute  so  provided. 

*       Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  Genera!. 

FINE  AND  FORFEITURE  FUND— TRANSFER  OF  FUNDS   FROM  OUT- 
STANDING INDEBTEDNESS  FUND.    ' 
Dear  Sir:  June  16,  1927. 

I  have  your  letter  of  June  8th,  asking  my  opinion  as  to  whether  or  not 
the  Board  of  County  Commissioners  of  Wakulla  county  haw  the  right  to  re- 
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(five  (he  maximum  tnx  levy  limit  for  I  be  Hue  ami  forfeiture  fund  by  in- 
creasing the  levy  for  outstanding  county  indebtedness  and  rriuixforrine:  fund* 
from  the  outstanding  indebtedness  fund  In  the  fine  and  forfeiture  fund  uf  the 
county. 

The  statutes  appear  to  contemplate  the  fact  that  the  flue  and  forfeiture 
fund,  together  with  the  authorized  Npcctnl  tax  levy  for  same,  shall  be  self- 
sustaining. 

Section  1526  of  the  Revised  General  Statutes  provides  that  it  shall  be 
unlawful  to  transfer  the  money  or  any  part  thereof  from  one  fund  to  an- 
other fund,  or  to  pay  from  one  fund  the  expenditures  legally  payable  from 
another  fund  except  by  resolution  of  the  Board  of  County  Commissioners, 
which  said  resolution  must  be  approved  by  the  State  Comptroller  and  the 
County  Treasurer  shall  not  make  any  transfers  of  money  from  one  fund  to 
another  except  by  resolution  as  provided  for  and  in  rune  of  any  question 
arising  as  to  the  proper  fund  from  which  any  payment  should  Is-  made  the 
decision  of  the  State  Comptroller  should  govern. 

The  statutory  authority  to  levy  u  tax  to  pay  the  outstanding  indebted- 
ness of  a  county  was  given  to  enable  the  county  to  take  cure  of  such  out- 
standing unpaid  indebtedness  as  It  might  have,  and  It  should  be.  paid  in 
order  to  keep  up  the  credit  of  such  county. 

It  would  not  be  lawful.  In  my  opinion,  to  use  the  jsiwer  given  the  Imnril 
to  levy  tax  for  outstanding  Indebtedness  as  a  means  of  indirectly  increasing 
the  amount  of  tax  authorized  to  lie  levied  for  the  line  and  forfeiture  fund 
by  levying  a  tax  for  outstanding  county  indebtedness  with  the  Intention  of 
transferring  funds  from  the  outstanding  indebtedness  fund  into  the  tine  and 
forfeiture  fund. 

If  for  any  reason  the  tine  and  forfeiture  fund  1m  not  sell -sustaining  and 
at  the  cud  of  any  fiscal  year  there  remained  any  indebtedness  against  smh 
fund,  which  was  riot  paid  with  the  current  taxes  and  the  proceeds  of  flues 
and  forfeitures,  such  remaining  unpaid  balance  would  constitute  un  outstand- 
ing county  indebtedness  and  would  then  properly  pi  Into  the  amount  «f  out- 
standing county  Indebtedness  for  the  next  year  a  ltd  special  I  axes  could  be 
levied  to  pay  such  outstanding  indebted  ties*. 

Von  will  understand  that  in  answering  your  question,  this  is  not  an  of- 
ficial opinion  hi  the  matter  as  the  Attorney  General's  office  Is  not  authorized 
to  give  official  opinions  to  county  officers  relative  to  matters  of  the  ctuir- 
acter  stated  above. 

Trusting  the  above  Is  the  information  which  yoti  desire.  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

COUNTY  OFFICERS'  FEES— CANNOT  RE  FIXED  HY  LtK'AL  LAWS 

July  Z>,  1927. 
Pear  Sir  • 

I  have  your  letter  of  July  rinth  relative  to  fees  of  the  County  Judge  and 
Prosecuting  Attorney  of  St.  Lucie  County.  Florida. 

Yon  are  no  doubt  aware  of  the  constitutional  provision  that  prohibits  the 
passage  of  special  or  local  laws  fixing  the  fees  or  salaries  of  any  class  or 
officers  except  municipal  officers. 

io— A.  a. 
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I  hare  not  studied  the  particular  hill  which  was  passed  at  the  1927  ses- 
sion of  the  Legislature  relative  to  the  salary  of  the  County  Judge  of  St.  Lucie 
county.  The  holding  in  the  Walk  ins  case,  referred  to  in  your  letter,  was,  that 
under  the  terms  of  the  law  there  under  consideration  an  attempt  was  made 
to  fix  the  salary  of  officers  liy  a  htcnl  or  special  statute,  and  therefore  that 
the  low  was  unconstitutional  because  it  may  lie  classified  as  applying  only  to 
one  county — the  County  of  Duval. 

If  the  recent  law  under  which  your  County  Judge  was  allowed  his  in- 
crease in  salary  and  a  $2.«)  docket  fee,  is  an  act  which  refers  to  St,  Lucie 
county  by  name  there  is  no  douht  In  my  mind  tint  that  such  hill  is  clearly 
unconstitutional  under  Section  20  of  Article  'A  of  the  Constitution  which  pro- 
hibits the  passage  of  local  taws  regulating  the  fees  of  officers  of  the  State 
and  county.  On  this  point  see  also  state  vs.  Sbepard.  93  So.  G67.  On  the 
other  hand,  if  this  law  is  so  framed  as  to  classify  St.  Lucie  county  by  popula- 
tion without  naming  it.  it  might  he  upheld  as  a  general  law,  even  though  St. 
Lucie  comity  alone  fell  within  the  purview  of  the  classification  named  in  the 
Act. 

Trusting  the  aliove  will  give  you  the  information  desired,  and  with  kind 
personal  regards.   I  tun. 

Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

BOND— EFFECT  OF  CONDITIONAL  PARDON  OS. 
1)(.tll.  m.  December  i.  ip.27. 

A  conditional  pardon,  us  long  as  the  condition  is  not  violated  and  the 
pardon  revoked,  ope  rates  as  a  complete  liar  to  all  proceedings  under  the  orig- 
inal sentence  of  the  Court,  including  proceedings  against  any  bondsman  who 
may  have  Income  liable  in  regard  to  the  sentence  for  which  conditional  par- 
di.n  was  grunted. 

Where  a  90-riuy  period  is  si  veil  for  the  payment  of  line  ami  costs  in  a 
case  and  before  such  Inuid  has  hocoine  in  default  a  conditional  pardon  Is 
granted  to  the  prisoner  in  the  case,  such  conditional  pardon  operates.  In  my 
opinion,  as  a  complete  bar  to  the  collection  of  the  tiond  as  the  obligation  of 
the  sureties  on  the  lioud  can  he  no  greater  than  that  of  the  original  principal, 
wIhj   has  been   relieved   liy   competent   authority   from   the  payment  of  the   fine 

imposed  upon  him  by  virtue  of  the  grunting  of  the  conditional  pardon. 

A  pardon  operates  to  wipe  out  not  only  conviction  for  an  offense  but  even 
guilt,  for  the  offense  itself.  The  fact  that  it  is  a  conditional  pardon  does 
not  destroy  its  effecti  veil  ess  as  a  pardon  as  long  as  the  condition  Is  not 
broken.  There  are  many  cases  on  record  where  conditional  pardons  have 
been  grunted  to  defendants  in  order  to  release  boudsmen  on  90-day  bonds 
from   the  payment   of  the  bond   under  particular  conditions. 

Trusting  this  nnswers  your  letter  of  November  29th.  I  am. 

Cordially  yours, 

FHED  H.  DAVIS,  Attorney  General, 

COFNTY  COMMISSIONERS  PROHIBITED  FROM  CONTRACTING  WITH 

COFNTY. 
Hear  Sir:  December  3,  1927. 

Replying  to  your  letter  of  recent  date,  it  appears  that  whatever  law  on 
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the  subject  exists  is  covered  liy  Section  5337  of  the  Revised  licncrul  Stat  lit  ex 
of  Florida,  which  prohibits  any  officer  of  this  Hint**  from  bidding,  entering 
Into  or  lieing  in  any  wny  interested  in  n  11  m tract  for  the  working  of  ntiy  puh- 
lie  rond  or  street,  etc.,  or  for  the  performance  of  any  other  public  work,  in 
which  said  officer  was  a  party  to  the  letting. 

The  Supreme  Court  iu  the  case  of  Ljifnhiirt  vs.  Hiirr  bold  thai  ibis  sec- 
tion only  applied  to  contracts  eniered  into  by  the  Board  of  County  fonimls- 
sioners  for  work-  on  the  public  roads  or  for  the  |ierfonnun<  c  of  any  other 
work  to  which  the  officer  was  a  party  to  the  letting-  Cules*  the  work  to  be 
done  by  the  County  Commission  you  have  in  mind  amounts  to  the  perform- 
ance of  some  contract  for  the  working  of  the  road.  etc.  which  is  required  to 
In*  let  by  the  County  Commissioners,  it  docs  not  apiicur  to  mc  that  Ibis  Sec- 
tion would  prohibit  a  County  Commissioner  from  lieing  paid  bis  wastes  as 
a  laborer  as  distinguished  from  the  is-rforniance  of  a  contract.     The  mutter 

iu  question  is  a  delimit e  de|iemlciit   iijmpii  the  circumstance*  atid  vvhile  no 

jsisltlve  law  appears  to  lie  violated  by  the  County  Commissioner,  who  is  serv- 
ing as  n  day  laborer  and  also  as  County  Commissioner  such  an  nrruuKeineiii 
undoubtedly  leaves  such  com  111  Us  loner  open  to  crith  ism  as  violating  tile  spirit 
of  the  Section  above  referred  to,  although  I  think  clearly  be  is  not  vi.. Inline 
the  letter  of  it. 

Cordially  yours. 

FRED  H.  H.WIS.  Atlomcy  Iti-oeral. 

JAIL— ERECTION— I' A  YMENT. 

Deeeiu!«er  2*,  l!n.*7. 

1:,  nil,  ,,,,-n  : 

Sections  1656  and  1557,  Revised  General  Statutes,  govern  the  levy  of 
taxes  and  the  making  of  contracts  for  building  jails. 

You  will  observe  that  Section  1551!  authorizes  tin-  levy  of  a  •pacta]  tax 
not  exceeding  5  mills  per  annum  for  five  consecutive  years. 

I  am  of  the  opinion  that  there  Is  nothing  unlawful  iu  the  County  Com- 
missioners making  a  contract  under  Section  1557  for  the  erection  of  a  jail 
and  providing  for  I  tie  [uiymenf  of  the  contract  price  by  turning  over  to  the 
contractors  the  proceeds  of   the   tax*-*    levied   under    Section    155fi  us   fast    as 

same  11  rp  collect  ed  each  yenr  for  the  five  years  contemplated. 

The  statute  seems  to  contemplate  that  some  such  procedure  us  this  shall 
be  carried  out  in  that  it  requires  a  contract  to  l>e  filed  In  the  office  of  the 
Clerk  of  the  Circuit  Court  and  also  states  a  number  of  years  for  which  tuxes 
for  the  jail  purposes  can  tic  levied. 

Very  truly  yours. 

FRED  &  DAVIS.  Attorney  General. 

TAX  ASSESSOR— WHEN  AI'THORIZEI)  TO  ASSESS  PROPERTY  AS 

UNKNOWN 

February  fl,  1928. 
Hear  Sir: 

I  have  yonr  request  of  January  2Kth,  asking  my  opinion  as  to  the  proper 
legal  way  In  which  taxes  should  be  assessed  against  persons  who  do  not  make 
return  for  their  taxes  as  required  by  law. 

The  Supreme  Court  of  the  State  has  held  that  In  the  absence  of  a  return 
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for  taxation  ft  is  mandatory  on  the  tax  assessor  to  assess  the  property  as 
"Unknown,"  and  if  he  fails  to  do  so  the  tax  assessment  is  void,  unless  the 
tax  assessor  at  his  perl]  indicates  the  proper  owner  of  the  land.  Accord fiigly. 
as  a  matter  of  safety  tax  assessors  should  assess  all  lands  as  "Unknown" 
where  no  return  Is  made. 

For  the  purpose  of  identification  I  can  see  no  legal  objection  to  assessing 
lands  as  ''Unknown"  and  Indicating  on  the  margin  of  the  tax  roll  in  paren- 
thesis the  name  of  the  supposed  owner  for  Identification  only,  and  not  as  a 
part  of  the  assessment.  This  would  seem  to  meet  the  situation  to  which  you 
refer  in  your  letter  and  might  properly  be  adopted  for  convenience. 

Trusting  this  answers  your  inquiry,  I  am, 

Cordially  yours, 

FRED  H,  DAVIS,  Attorney  General. 

JUSTICE  OF  PEACE— DISTRICTS 
Dear  Sir:  April  11,  1928. 

The  Constitution  requires  that  each  county  shall  lie  divided  into  not  less 
than  two  (21  Justice  of  the  Peace  Districts.  See  Section  21.  Article  V,  Con- 
stitution of  Florida. 

This  appears  to  have  been  done  in  Lafayette  county. 

Section  3359,  Revised  General  Statutes,  provides  for  the  attachment  of 
certain  territory  to  an  existing  Justice  of  the  Peace  district  where  no  Jus- 
tice of  the  Peace  has  been  elected,  qualified  or  commissioned  for  a  portion 
of  the  territory  attached. 

This  was  intended  to  meet  a  temporary  situation  and  would  not  authorize 
tlie  permanent  retention  of  only  one  Justice  of  the  Peace  in  a  county  so  as  to 
Siva  him  county-wide  jurisdiction  as  the  Constitution  requires  that  there 
must  he  at  least  two  (2)  Justices  of  the  Peace  districts  permanently  main- 
tained. 

I  am  of  the  opinion  that  the  action  of  the  Board  of  County  Commissioners 
of  Lnfayette  county  as  shown  by  their  resolution  adopted  May  2nd.  1027,  is  a 
sufficient  authority  for  the  continuance  of  the  territory  of  the  1st,  3rd,  4th 
and  fith  Justice  of  the  Peace  Districts  as  a  part  of  the  territory  of  the  2nd 
district  at  least  until  ttie  next  general  election,  and  that  during  the  mean- 
time thn  Justice  of  the  Peace  who  presides  over  the  2nd  district  is  entitled  to 
such  lawful  fees  as  he  may  earn  In  any  of  the  territory  which  is  now  a  part 
of  his  district  by  virtue  of  the  resolution  referred  to  in  your  letter. 

The  County  Commissioners  should  provide  at  least  two  (2)  Justice  of  the 
Peace  Districts  for  the  county  under  Section  21  of  Article  V  of  the  Constitution 
and  submit  such  officers  to  be  voted  on  in  the  next  general  election,  which  Is 
in  November,  1928.  They  may  do  this  by  permanently  abolishing  aTl  Justice 
of  the  Peace  districts  except  two  (2)  of  the  five  (5>  already  existing. 

Trusting  this  answers  your  Inquiry  of  the  6th,  I  am, 

Cordially  yours, 
FRED  H.  DAVIS,  Attorney  General. 

COUXTY  ROAD  AND  BRIDGE  FUND— DIVERTING   FUNDS   FOR    ' 
COUNTY- WIDE  BEAUTIFICATION  PROGRAM 
Dear  Sir:  April  20.  1928. 

I  have  your  letter  of  April  13th.  in  which  you  requested  my  opinion  as  to 
whether  or  not  the  Board  of  County  Commissioners  of  Lee  county  has  author- 


BIENNIAL   REPORT   OP   THE   ATTORNEY   GENERAL  293 

ity  to  carry  out  a  count y-wide  beautiflcatlon  program  by  expenditures  for 
same  being  paid  out  of  the  general  road  and  bridge  fund  of  the  county,  and 
without  special  legislative  authority. 

My  answer  la  that  such  expediture  certainly  could  not  be  made  unless  the 
specific  expenditures  out  of  the  road  and  bridge  fund  are  provided  for  In  the 
budget,  and  I  seriously  doubt  the  right  of  the  County  Commissioners  to  pro- 
vide for  same  In  the  budget  except  with  the  express  authority  of  the  Legis- 
lature so  to  do.* 

The  road  and  bridge  district  fund  and  taxes  authorized  therefor  are 
authorized  for  the  purpose  of  promoting  transportation,  and  while  I  am  in 
hearty  accord  with  the  beaut  ideation  of  the  highways  as  far  as  the  same  can 
lie  accomplished,  I  am  unable  to  see  how  same  can  be  sustained  as  a  legal 
proposition  unless  expressly  authorized. 

I  might  add  that  such  seems  to  be  the  general  view,  as  numerous  acts 
have  been  passed  by  the  Legislature  to  give  such  authority  to  particular 
fount  lea. 

Trusting  this  answers  your  inquiry,  I  am. 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  PROSECUTING  ATTORNEY— TERM  OF  OFFICE 
Dear  Sir:  August  8.  1928. 

I  have  your  inquiry  of  the  6th  Instant. 

Section  18  of  Article  V  of  the  Florida  Constitution  contains  the  follow- 
ing provision : 

The  county  Judge  shall  be  the  judge  of  said  court.    There  shall 

be  elected  by  the  qualified  electors  of  said  county,  at  the  time  when 

the  said  Judge  is  elected,  a  prosecuting  attorney  for  said  county,  who 

shall  hold  office  for  four  years. 

It  will  be  observed  under  the  above  section  that  the  intent  is  expressed 
that  the  county  prosecuting  attorney  shall  have  a  term  of  office  which  corre- 
sponds to  that  of  the  county  judge.  It.  therefore,  seems  to  me  that  since  the 
Supreme  Court  has  held  that  the  county  judge's  term  of  office  in  Martin 
county  expires  on  the  first  Tuesday  after  the  first  Monday  in  January,  the 
office  of  county  prosecuting  attorney  would  expire  at  the  same  time;  or  to 
express  it  differently,  since  the  county  prosecuting  attorney  is  to  be  elected 
at  the  time  when  the  judge  Is  to  be  elected  under  the  above  section  of  the  Con- 
stitution and  since  the  Supreme  Court  has  held  that  the  judge  must  tie  elected 
in  November,  ft  appears  that  there  will  also  have  to  he  a  county  prosecuting 
attorney  elected  at  the  same  time  In  order  to  comply  with  Section  18  of 
Article  V. 

Trusting  this  comment  will  be  of  value  to  you,  and  "with  bind  personal 
regards,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTION—COUNTY  COMMISSIONERS. 
Dear  Sir:      '  Aa&>*t  17.  1828. 

I  have  read  with  interest  your  letter  of  August  13th,  In  which  yon  state 
that  there  were  three  candidates  for  the  office  of  County  Commissioner  in 
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District  So.  3.  Hendry  County,  Florida.  at  the  last  Primary  Election,  as  the 
result  of  which  one  of  the  en nd Mates  received  II  HI  first  choice  votes  and  the 
other  two  candidates  received  SO  first  choice  votes  each:  which  renders  it 
impossible  to  count  the  second  choice  votes  for  either,  in  accordance  with 
Section  354.  Revised  General  Statutes  of  Florida. 

Section  354  apparently  undertakes  to  lay  down  the  exclusive  method  hy 
which  it  shall  be  determined  who  is  nominated  in  all  cases  in  which  there 
is  second  choice  voting. 

The  situation  presented  liy  the  altove  set  of  facts  is  not  covered  by  Sec- 
tion 354.  It  would,  therefore,  appear  that  ail  the  candidates  may  lve  con- 
sidered as  having  In  effect  received  a  tie  vote  for  the  office  of  County  Com- 
missioner Inasmuch  as  neither  one  of  them  has  lieeu  legally  defeated  and 
each  of  them  is  legally  a  candidate. 

If  Section  362.  Revised  General  Statutes,  can  be  given  its  apparent  fnll 
scOi>e  and  effect,  the  General  Election  Ijiw  of  the  State  is  applicable  to  all 
situations  which  are  not  covered  hy  express  provisions  of  the  Primary  Law. 

Among  the  provisions  of  the  General  Election  Law  is  found  Section  201, 
which  provides  that ; 

In  case  two  or  more  iiersons  shall  receive  an  eqtial  and  the  high- 
est number  of  votes   for   the  same  office,   another   election    therefor 

(shall  be  held    upon  the  order  of  the  Governor  as  in  other  cases  of 

siiecial  elections. 

If  Section  302  is  considered  as  lieiug  broad  enough  to  make  Section  291 
applicable  to  Primary  Elections  a  tie  can  lie  determined  hy  having  the  Gov- 
ernor call  a  special  Primary  Election  in  County  Commissioner's  District  No. 
3.  at  which  election  shall  l«?  determined  who  is  the  nominee  for  County  Com- 
missioner of  that  district,  all  three  candidates  heing  considered  as  candidates 
in  such  special  election. 

If  no  such  special  election  Is  called  and  held  hy  order  of  the  Governor, 
then  it  appears  that  there  has  been  no  nomination  of  Comity  Commissioner  in 
District  No.  3  and.  therefore,  the  names  of  all  three  candidates  In  the  Pri- 
mary may  be  put  upon  the  General  Election  ballot  by  the  required  petition, 
as  well  as  the  names  of  other  candidates  who  may  choose  to  enter  the  race 
In  addition  to  these  gentlemen.  If  there  is  no  nomination,  anyone  can  ran 
by  getting  his  name  printed  on  the  General  Election  ballot  by  petition. 

The  only  way  there  can  be  a  nomination  made  is  apparently  by  having 
a  special  election  called  under  Section  291  on  the  theory  that  Section  291, 
construed  in  connection  with  Section  302.  authorizes  that  course  of  action. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY    COMMISSIONER— WHEN    OFFICE    DEEMED    VACANT;    EX- 
PENDITURE OF  FUNDS. 

September  HI,  1928. 
Dear  Sir : 

Section  39fi,  Revised  General  Statutes  of  Florida,  apparently  covers  the 
case  of  the  County  Commissioner  who  has  moved  from  his  district  into  an- 
other County  Commissioner's  district  and  maintains  his  residence  in  such 
other  district. 
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Son  will  notice  that  the  statute  declares  the  office  vacant  when  the  of- 
ficer ceases  to  be  an  inhabitant  of  the  district  for  which  he  shall  have  Iwen 
elected  or  appointed. 

Answering  your  second  quest  ion.  I  think  the  intention  of  the  iaw  Is  that 
the  Board  of  County  Commissioners  shall  act  as  a  board  and  that  no  In- 
dividual member  thereof  has  any  personal  or  official  individual  right  to 
control  the  expenditure  of  county  funds  or  the  management  of  any  of  the 
county  property* 

I  suggest  that  you  read  the  case  of  Klrkland  vs.  State,  86  Fla.  64;  97 
So.  502,  which  discusses  this  subject. 

Of  course,  there  is  nothing  in  the  statute  which  prevents  the  Hoard  of 
County  Commission  era  from  appointing  each  niemlier  of  the  board  as  a  com- 
mittee of  one  to  recommend  the  esitendlture  of  moneys  In  his  own  Individual 
district  hut  nevertheless  the  expenditure  of  such  moneys  is  within  the  con- 
trol of  the  hoard  as  a  whole  and  the  board  has  no  right  to  delegate  It  to  a 
particular  member.  Xeither  has  any  board  member  the  right  to  demand  as 
of  right  the  apportionment  of  any  part  of  the  road  and  bridge  fund  for  bis 
district  to  be  expended  only  in  that  district,  although  the  board  should  not 
purposely  discriminate  against  any  commissioner's  district  in  withholding 
from  such  district  arbitrarily  a  fair  portion  of  the  moneys  required  to  be 
spent  therein.  For  the  County  Commissioners  to  do  so  arbitrarily  and  de- 
signedly for  the  purpose  of  discrimination  might  constitute  a  breach  of  per- 
formance of  their  official  duties. 

Very  truly  yours. 

FltED  II.  DAVIS,  Attorney  General. 

TAX  ASSESSOR'S  FEES 

October  19.  1928. 
Gentlemen: 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  October  3rd. 

As  I  construe  Section  "09,  Revised  General  Statutes,  the  tax  assessor  la 
required  to  enter  valuations  on  the  tax  rolls  of  all  lands  certified  to  him  by 
the  State  Comptroller  as  having  been  sold  to  the  State  for  taxes. 

While  the  statute  provides  that  the  amount  of  taxes  on  the  land  shall  not 
be  extended  on  the  roll  yet  the  requirement  of  the  law  is  that  they  shall  be 
given  a  valuation  in  like  manner  and  under  the  same  condition  as  if  they 
were  still  the  property  of  a  private  owner. 

Furthermore,  the  taxes  levied  upon  the  valuations  made  against  such 
land  for  the  different  years  are  required  to  lie  collected  Just  as  If  same  bad 
never  been  certified  to  the  State. 

Even  though  land  has  been  sold  to  the  State  for  non-payment  of  taxes,  it 
is  still  the  property  of  the  individual  owner  thereof,  subject  to  redemption, 
and  under  the  Constitution  there  should  be  a  just  valuation  of  such  land  for 
subsequent  years  just  as  if  it  never  had  been  sold  to  the  State. 

I  think,  therefore,  that  a  tax  assessor  must  be  deemed  to  lie  making  an 
assessment  of  these  lands  when  he  is  required  to  enter  a  valuation  of  the 
same  on  the  tax  rolls  even  though  he  does  not  extend  the  amount  of  the  taxes 
against  the  land,  and  accordingly.  I  think  he  is  entitled  to  commissions  for 
the  making  of  such  assesasment. 
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I  might  add  that  this  interpretation  has  been  put  upon  the  law  in  the 
past  and  in  other  counties  of  the  State,  so  I  am  informed. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRISONERS— PERFORMANCE  OF  MANUAL  LAROR. 
Dear  Sir:  October  12,  1928. 

The  matter  referred  to  in  your  letter  of  October  6th  appears  to  be  covered 
by  Sectloti  6113.  Revised  General  Statutes,  which  provides  that  when  pun- 
ishment by  imprisonment  is  Inflicted  against  any  convict,  the  Court  may  also 
sentence  the  prisoner  to  be  employed  at  hard  labor  and  In  such  case  he  may 
be  employed  at  such  manual  labor  as  the  County  Commissioners  may  direct. 

Under  that  section  the  prisoner  should  Ire  delivered  to  the  prison  farm  in 
order  that  the  sentence  of  the  court  may  be  executed  fiy  confining  the  pris- 
oner at  hard  labor  as  directed  by  the  Court,  and  the  fact  that  the  sentence 
Is  only  for  one  day  does  not  alter  this  rule. 

I  am  assuming  that  the  County  Commissioners  of  St.  Johns  county  have 
made  appropriate  provision  for  the  compliance  with  the  statute,  directfns  the 
kind  of  manual  labor  at  which  the  convicts  in  the  county  jail  should  be  em- 
ployed. Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

GENERAL  ELECTION  BALLOTS— NAMES  TO  APPEAR  ON 

October  20,  1928. 
Dear  Sir: 

Replying  to  your  letter  of  the  19th  Inst.,  relative  to  the  Inquiry  as  to  who 
18  entitled  to  have  their  name  printed  on  the  general  eiectfon  ballot,  permit 
me  to  advise  that  Section  250.  lie  vised  General  Statutes,  as  amended  by 
Chapter  1003S.  Acts  of  1927.  makes  it  the  duty  of  the  Board  of  County  Com- 
missioners in  the  preparation  of  the  ballots  to  he  used  In  the  respective  coun- 
ties, in  addition  to  the  nominees  certified  to  them  to  print  on  said  baliots,  the 
name  or  names  of  any  qualified  elector  who  has  not  participated  as  a  voter 
or  candidate  in  a  convention  or  primary  election  of  a  political  party  furnish- 
ing a   nominee. 

This  statute  has  been  recently  passed  ujion  and  construed  by  our  Supreme 
Court  in  the  case  of  State  ex  rel.  Moore  vs.  Clark  et  al.,  in  which  the  Court 
held  that  any  qualified  elector  who  did  not  participate  as  a  voter  or  candidate 
in  a  convention  or  primary  election  of  a  political  party  furnishing  a  candi- 
date is  entitled  to  have  his  name  printed  on  the  ballot  to  be  used  at  the  gen- 
eral election. 

It  is  seen,  therefore,  that  this  does  not  exclude  those  who  did  not  vote  In 
the  last  primary  election  even  though  they  were  active  in  the  campaign  prior 
to  such  primnry  provided  they  did  not  participate  in  a  convention  of  some 
political  party  furnishing  a  nominee. 

Very  truly  yours, 

H.  E.  CARTER,  Assistant  Attorney  General. 

BONDS— ISSUE— DIVERTING    OF    FUNDS    PROHIBITED 

December  7,  1928. 
Dear  Sir: 

When  a  bond  issue  has  been  voted  by  a  county  and  money  has  been  raised 

by  such  Issne  for  a  specified  purpose,  it  Is  unlawful  for  such  money  to  be 
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spent  for  any  other  purpose  except  that  for  which  it  was  specifically  raised. 
I  am  therefore  of  the  opinion  that  money  derived  from  bonds  which  you  have 
on  hand  and  which  was  raised  for  the  purpose  of  carrying  out  a  particular 
purpose  cannot  be  diverted  or  spent  on  any  other  project  except  that  for 
which  it  was  voted,  except  of  course  unless  the  Legislature  should  pass  a  local 
bill  directly  applicable  to  your  county,  in  which  case  I  think  probably  the 
expenditure  would  be  legal. 

Trusting  this  answers  your  inquiry  and  with  kind  personal  regards,  I  am, 
Yours  very  truly, 

FRED  1 1.  DAVIS,  Attorney  General. 

CRIMINAL  CASES— COSTS. 

Decemter  30,  1927. 
Dear  Sir: 

I  am  in  receipt  of  a  letter  from  Mr.  C.  8.  Green,  attorney  of  Pa  In  t  ka, 
Florida,  asking  that  I  give  you  niy  opinion  as  to  the  propriety  or  the  Board 
of  County  Commissioners  paying  costs  In  criminal  cases  that  have  come  be- 
fore the  county  judge  and  the  various  Justices  of  the  peace  of  Putnam  county, 
particularly  in  cases  where  warrants  have  been  taken  out  for  prisoners 
charged  with  crime  and  a  bond  for  costs  given  by  the  prosecutor  as  required 
by  the  statute,  but  which  bond  is  not  collected  by  the  county. 

I  am  of  the  opinion  that  there  is  nothing  in  the  laws  of  Florida  which 
would  authorize  the  Board  of  County  Commissioners  to  refuse  to  pay  a 
proper  legal  cost  bill  on  the  ground  that  it  has  not  collected  the  bond  given 
under  Section  6176,  R.  G.  S.,  to  secure  the  costs  in  the  case  of  a  discharge  of 
a  defendant. 

In  the  case  of  Simmons  vs.  State,  71  Fta.  340,  the  Supreme  Court  held 
that  the  provisions  of  Section  6176,  Revised  General  Statutes,  requiring  pay- 
ment In  advance  for  security  for  costs  of  process,  etc,  hy  the  party  applying 
for  a  warrant  or  an  affidavit  of  Insolvency  in  lieu  thereof  did  not  apply  to 
crimes  of  a  public  nature. 

It  appears  that  Section  6176  is  limited  In  its  application  to  cases  in 
which  private  prosecutors  institute  criminal  prosecution  against  others  for 
violations  of  some  personal  or  property  right,  the  violation  of  which  has 
caused  the  prosecutor  injury. 

It  has  no  application  to  criminal  prosecutions  started  by  officers  of  the 
law,  who  procure  warrants  for  offenders  arrested  by  them  In  the  perform- 
ance of  their  public  duty  and  even  in  those  cases  to  which  Section  6176  ap- 
plies the  statutes  of  Florida  contemplate  the  payment  of  fees  by  the  several 
counties  to  county  officers  for  their  services  in  executing  the  criminal  laws. 

In  cases  where  convictions  are  had  the  fees  are  in  turn  taxed  against 
the  defendants  convicted  and  In  that  way  the  county  becomes  reimbursed  for 
the  amouut  of  such  fees  Incurred. 

In  cases  where  the  defendant  is  found  "Not  Guilty"  or  discharged  a 
county  becomes  liable  for  the  amount  of  such  fees  to  the  officers  entitled  to 
same,  which  fees  are  to  be  paid  out  of  the  fine  and  forfeiture  fund  of  the 
county. 

In  cases  falling  under  Section  6176,  Revised  General  Statutes,  where 
bonds  were  taken  by  magistrates  upon  the  issuance  of  process  for  the  ac- 
cused, the  county  may  reimburse  itself  for  the  amount  of  the  fees  paid  out 
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on  account  of  prosecutions  which  are  terminated  la  verdicts  of  "Not  Guilty" 
by  itself  bringing  action  upon  the  bonds  or  securities  taken  under  Section 
6176, 

It,  therefore,  appears  to  me  that  whenever  a  criminal  case  has  been  duly 
i ust inn i'il  in  the  courts  of  the  county  that  the  county  becomes  primarily 
liable  to  the  officer  for  the  legally  authorized  amount  of  fees  Incurred  In  the 
conduct  of  the  prosecution,  regardless  of  whether  aucb  prosecution  results 
In  a  conviction  or  acquittal. 

If  l he  officers  of  the  county  having  authority  to  Issue  warrants  for  the 
arrest  of  ]>ersons  charged  with  crime  Improperly  exercise  sucb  power  and  au- 
thorize the  issuance  of  warrants  for  persons  under  circumstances  where  there 
could  tie  no  possible  chance  of  conviction  or  where  they  authorize  the  institu- 
tion of  cases  in  their  courts  for  the  purpose  of  obtaining  costs,  regardless  of 
the  merits  of  the  case,  the  proper  remedy  for  such  acta  Is  to  rei>ort  the  mat- 
ter ht  the  Governor,  who  is  authorized  to  suspend  the  officers  for  malfeasance 
in  office  or  for  Incompetency,  as  the  case  might  be;  but  unless  malfeasance 
or  incompetence  can  la1  established  on  the  part  of  the  officer  he  is  entitled  to 
rely  upon  his  legal  right  to  receive  his  just  fees  for  his  services  without  being 
embarrassed  by  the  fact  of  whether  or  not  a  particular  case  has  resulted  in 
acquittal  or  conviction. 

I  might  add  that  these  views  are  In  accordance  with  oplnlnus  rendered 
by  former  Attorney  General  Thus.  F.  West,  reported  la  his  biennial  reimrt 
tor  the  years  1913-1914.  and  also  in  keeping  with  the  holdings  of  the  L\  S.  Su- 
preme Court  In  recent  cases  from  the  State  of  Ohio,  in  which  the  Supreme 
Court  of  the  United  States  held  that  any  State  law.  which  made  the  right  of 
the  judicial  officers'  claim  to  couqiensution  depend  upon  the  outcome  of  the 
case,  brought  to  trial  or  bearing  lief  ore  them,  to  tie  unconstitutional. 

Trusting  this  answers  the  Inquiry  of  Mr.  C.  S.  Green,  dated  December 
Hiili.  1  am. 

Very  Jruly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

IYHNTY  ROADS— REGULATION  OF  TRAFFIC. 
Hear  Sir:  December  28,   1928. 

Answering  your  letter  of  Iteceuilier  19th.  I  beg  to  state  that  it  is  my 
opinion  that  the  County  Commlasiouers  have  ample  authority  by  injunction 
or  otherwise  to  prevent  the  nse  of  such  heavy  vehicles  over  the  roads  in  their 
county  which  roads  are  being  destroyed  by  extraordinarily  heavy  traffic  such 
a>  the  running  of  eight  to  15-ton  trucks  over  the  roads. 

Trn.siinj;  tliis  answers  your  inquiry,  ;md  wishing  you  the  compliments  of 
tin-  season,  I  am. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  COMMISSIONERS   PROHIBITED   FROM   GIVING  AWAY 
COUNTY  PROPERTY. 
Dear  Mr:  December  24th,  1928. 

Your  letter  of  December  18th  came  to  my  office  white  I  was  out  of  the 
city  and  I  am  answering  the  same  at  the  first  opportunity  I  have  had  since 
my  return. 
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I  do  not  think  it  would  be  proper  for  the  County  Commissioners  to  give 
away  anything  which  belongs  to  the  county  but  I  see  no  legal  objection  fo 
the  ante  of  property  by  the  commissioners  at  such  price  as  they  deem  a 
fair  price. 

I  think  they  could  sell  the  tool  shed  you  mentioned  but  could  not  give  it 
away.  In  fact,  the  Supreme  Court  expressly  held  this  in  the  case  of  Kirk* 
land  vs.  State,  where  It  was  shown  that  a  County  Commissioner  had  charge 
of  some  of  the  county  mules,  which  he  failed  to  turn  into  the  county  after 
he  ceased  to  be  a  County  Commissioner,  although  he  proved  that  the  other 
commissioners  agreed  that  he  should  keep  the  mules.  The  Supreme  Court 
held  this  to  be  a  penitentiary  offense. 

As  to  the  transaction  of  business,  the  County  Commissioners  have  the 
right  to  transact  business  up  to  and  Including  January  Ttb,  1928. 

Trusting  this  answers  your  inquiry,  and  with  kind  personal  regards,  I  am. 
Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  SUPERINTENDENTS  OF  PUBLIC  INSTRUCTION 

SPECIAL  TAX    SCHOOL  DISTRICT    FUNDS— PAYMENT    OF   TUITION 
FROM  NOT  AUTHORIZED 

October  11,  1027. 
Dear  Sir: 

I  have  your  letter  of  October  11th.  again  referring  to  the  matter  of  the 
use  of  school  funds  of  a  special  tax  school  district,  that  is  to  say,  your  inquiry 
is  whether  the  funds  of  one  special  tax  school  district  can  be  used  In  iwjing 
tuition  for  high  school  going  from  that  particular  spcia!  district  to  and 
attending  school  in  another  special  tax  district. 

In  my  opinion,  this  cannot  be  done  legally. 

It  has  been  my  impression  that  high  schools  are  supported  by  the  county, 
if  I  am  correct  in  this,  then  they  are  county- wide  and  may  be  attended  by 
high  school  pupils  from  any  part  of  the  county  regardless  of  the  boundaries 
of  such  district.  If  I  am  correct  In  my  understanding  as  to  the  operation  of 
bigh  schools,  1.  e„  that  they  are  operated  by  county  funds,  then  in  my  opinion 
tuition  could  not  be  charged  or  collected  from  pupils  from  any  part  of  ibe 
county  regardless  of  the  territorial  limits  of  the  districts  in  which  such 
school  happens  to  l>e  located. 

If  I  am  in  error  as  to  the  manner  of  operating  high  scbools  and  the  law 
applicable  thereto,  it  does  not  change  the  law,  which  says  that  funds  raised 
by  taxation  for  special  tax  school  districts  can  be  ex  trended  only  for  the  sup- 
port and  maintenance  of  the  public  free  schools  In  the  district  In  whbli  such 
funds  are  raised  by  taxation. 

Very  truly  yours, 
H.  E.  CARTER,  Assistant  Attorney  General. 

HIGH  SCHOOL  PIT'ILS.  NON-RESIDENT— TUITION  REQUIRED 

Deceudier  12,  11*27. 
Dear  Sir: 

Replying  to  your  letter  of  December  9th.  I  will  state  that  Section  577  of 
the  Revised  General  Statutes  covers  the  situation  mentioned  in  your  letter. 
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This  section  Is  No,  208,  found  on  page  69  of  the  Compilation  of  School  Laws 
hereto  attached. 

I'nder  this  section  if  the  high  school  at  Leesburg  is  situated  in  and  main- 
tained by  a  special  tax  school  district,  children  from  other  special  tax  school 
districts  may  be  required  to  have  their  tuition  paid  as  a  condition  precedent 
to  their  attendance  at  such  Leesburg  high  school. 

While  the  statutes  are  not  clear  on  the  subject,  it  does  not  appear  that 
there  is  any  legal  objection  to  payments  being  made  by  a  special  tax  school 
district  which  has  no  sufficient  high  school  to  another  district,  which  does 
have  such  a  high  school  in  order  to  have  the  children  of  the  district  in  which 
no  high  school  is  maintained  properly  taken  care  of. 

I  am  of  the  opinion  that  you  can  legally  pay  tuition  from  other  district 
funds  to  the  Leesburg  high  school  district  to  cover  cost  of  tuition  of  pupils 
from  these  other  districts  in  the  event  that  trustees  of  such  other  districts 
agree  to  same  and  the  plan  fs  approved  by  the  Board  of  Public  Instruction  of 
the  county.  Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRINCIPALS  OF  SCHOOLS— SALARY. 

January  6,  1028. 
Dear  Madam  : 

Section  5'J9  of  the  Revised  General  Statutes  of  Florida,  requiring  certain 
things  to  be  done  before  school  teachers  can  tie  paid  their  salaries  appears 
to  be  applicable  to  the  payment  of  salary  of  principals  of  schools  as  well  as 
teachers. 

The  principal  is  only  a  teacher,  insofar  as  the  law  is  concerned,  although 
he  may  be  placed  in  a  position  of  authority  over  other  teacherB. 

The  only  way  that  I  know  of  that  a  school  board  can  legally  pay  a  prin- 
cipal a  whole  year's  salary  when  the  school  is  in  session  on  a  nine  months' 
basis  is  to  make  the  salary  of  the  principal  for  the  nine  months  large  enough 
to  meet  whatever  the  school  board  would  allow  him  for  the  entire  year.  In 
the  event  such  a  contract  was  entered  into  the  principal's  time  would  be- 
long to  the  school  board  for  the  other  three  months  and  they  could  hnve 
him  do  such   work  as  they  elected  in  that  period. 

Trusting  this  answers  your  letter  of  January  5tli,  I  am, 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SCHOOL  BOARD— PREREQUISITE  FOR  BORROWING  MONEY. 

January  8.  1028. 
Dear  Sir ; 

Section  458  of  the  Revised  General  Statutes  authorizes  the  school  board 
to  borrow  80  percent  of  the  amount  estimated  as  necessary  for  the  mainte- 
nance of  the  common  schools  for  the  next  ensuing  year. 

I'nder  the  provisions  of  this  section  it  Is  unlawful  for  the  school  board 
to  borrow  any  more  money  after  borrowing  the  above  mentioned  80  percent 
until  the  entire  loan  has  been  repaid. 

The  provisos  mentioned  in  the  Act  have  reference  to  the  outstanding  debts 
of  the  county  existing  at  the  time  Section  458  was  enacted  and  not  current 
indebtedness  contracted  under  Section  458.     The  words  "or  to  become  due" 
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used  in  the  first  proviso  of  this  section  refer  to  debts  existing  at  the  time 
the  law  was  passed  but  which  were  not  then  due  to  be  paid,  such  as  long 
term  time  warrants,  etc. 

The  purpose  of  the  provisos  is  to  authorize  the  County  Board  of  Public 
Instruction  to  borrow  money  under  the  Act  without  reference  to  payment  or 
provision  for  payment  of  any  indebtedness  existing  at  the  time  the  Act  was 
passed.  It  Is.  therefore,  my  opinion  that  the  Board  of  Public  Instruction  of 
Calhoun  county  will  have  to  pay  back  the  80  percent  borrowed  by  It  under 
the  Act  In  full  before  they  will  tie  authorized  to  borrow  any  more  money. 

Trusting  this  nnswers  your  letter  of  January  5th,  I  am. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  Genera). 

SUPERINTENDENTS  OP  PrBLIC  INSTRUCTION— QUALIFICATIONS. 

January  24,  1928. 
Dear  Sir: 

The  statutes  of  Florida  make  no  special  provision  relative  to  the  educa- 
tional qualifications  of  persons  who  may  tie  elected  to  the  position  of  County 
Superintendent  of  Public  Instruction. 

Attempts  have  been  made  to  procure  the  passage  of  laws  requiring  that 
such  County  Superintendents  be  certificated  teachers  but  no  laws  have  so  far 
been  enacted,  although  it  would  seem  that  some  regulation  of  this  subject 
is  essential. 

I  might  add  that  some  years  ago  I  have  a  recollection  of  a  man  in  one 
of  the  rural  counties  of  this  State  being  elected  to  this  position  who  him- 
self could  not  read  or  write  and  who  had  eight  children  who  had  never  been 
to  school  because  of  the  lock  of  any  law  requiring  any  special  qualifications. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

SPECIAL  TAX  SCHOOL  DISTRICT  BONDS— IF  CHAPTER  11865 

APPLICABLE 
Dtar  Sir:  February  16,  1928. 

I  have  your  letter  of  February  8th,  asking  as  to  whether  Chapter  11855, 
Acts  of  1927,  providing  for  refunding  bonds,  is  applicable  to  special  tax  school 
district  bonds. 

In  reply  to  your  Inquiry  attention  is  Invited  to  the  provisions  of  Senate 
Joint  Resolution  No.  333,  adopted  by  the  Legislature  of  1923  ana  rati  Bed  by 
the  people,  by  which  Section  17  of  Article  XII  of  the  Constitution  has  been 
amended,  laying  down  the  specific  manner  and  purpose  for  which  sj>ecial  tax 
school  district  bonds  may  now  be  issued. 

It  would  appear  that  in  view  of  the  provisions  of  the  Constitution  on  the 
subject  that  bonds  could  be  issued  In  no  other  manner  than  in  accordance  with 
the  regulations  laid  down  In  the  amendment  to  the  Constitution  Insofar  as 
special  tax  school  district  bonds  are  concerned.  It  would,  therefore,  appear 
that  Chapter  11865.  Acta  of  1927,  cannot  apply  to  special  tax  district  bonds. 

Yon  failed  to  state  whether  your  bonds  were  Issued  prior  to  November, 
1024,  or  after  that  date.  It  may  be  that  as  to  special  tax  school  district  bonds 
issued  prior  to  November,  1924,  a  different  rule  will  prevail.  As  to  this  It  is 
not  necessary  to  express  an  opinion  at  this  time. 
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You  will  understand  that  lu  answering  your  inquiry,  my  reply  is  necessa- 
rily limited  by  my  lack  of  information  as  to  tlie  details  of  ttie  outstanding 
bonds. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SPECIAL    TAX    SCHOOL    DISTRICTS--OBLIGATION    AS    TO    BONDED 

INDEBTEDNESS. 

May  29,  1928. 
Dear  Sir: 

I  answer  your  inquiry  of  M|ny  19th  as  follows: 

1.  Where  a  Special  Tax  School  District  is  created  by  Act  of  the  Legis- 
lature out  of  territory  already  in  a  bonded  Special  Tax  School  District  the 
newly  created  district  not  only  can  assume  but  must  assume  its  pro  rata 
share  of  the  bonded  indebtedness. 

2.  Where  a  newly  created  Special  Tax  School  District  contains  a  school 
building:  and  ground  paid  for  out  of  the  bonded  indebtedness  of  the  original 
Special  Tax  School  District,  the  obligations  of  the  district  with  reference  to 
each  other  may  be  prorated  by  having  the  new  district  pay  the  old  district 
as  its  part  of  the  bonded  indebtedness  the  value  of  school  buildings  and 
grounds  which  it  acquires  from  the  old  district. 

This  should  be  settled  by  suit  in  equity,  brought  by  one  district  against 
the  other,  asking  the  Court  to  ascertain  the  amount  and  decree  what  should 
be  paid. 

3.  If  a  Special  Tax  School  District  can  operate  its  schools  out  of  the 
proceeds  of  its  10-miII  district  levy  without  the  aid  of  any  appropriation  on 
the  part  of  the  county  school  fund  of  general  State  and  county  school  funds 
there  is  nevertheless  no  authority  for  the  County  School  Board  to  refuse  to 
make  an  appropriation  out  of  the  gpneral  county  school  fund  of  a  reasonable 
amount  of  the  general  county  funds,  which  should  be  apportioned  to  the  said 
Special  Tax  School  Districts. 

Special  T;is  School  ]  Hj=t rit-ts  nrc  created  for  the  purpose  of  supplement* 
lug  and  adding  to  the  ordinary  school  funds  available  to  the  County  School 
Board  and  should  not  !>e  so  administered  so  as  to  throw  the  entire  burden  of 
miming  the  schools  of  the  entire  Special  Tax  School  Districts  upon  the  dis- 
tricts while  at  the  same  time  requiring  them  to  pay  their  share  of  the  gen- 
eral county  school  taxes. 

Paragraph  13  of  Section  454.  He  vised  General  Statutes,  contemplates 
that  the  Board  of  Public  Instruction  shall-  on  or  before  the  last  Monday  In 
June  of  each  yeur  fix  the  itemized  estimate  showing  the  amount  of  money 
required  for  the  maintenance  of  the  necessary  common  schools  of  their  county 
for  the  next  eusuiug  scholastic  year,  etc..  which  means  that  they  should  pre- 
pare a  budget,  apportioning  the  general  county  funds  upon  some  equitable 
basis,  to  be  adopted  by  them  and  provided  for  in  said  budget. 

There  Is  no  rule  of  law  as  to  the  basis  upon  which  the  appropriation 
shall  be  estimated.  This  is  committed  to  the  judgment  of  the  County  School 
Board. 

4.  The  Supreme  Court  has  decided  that  under  the  Constitution  of  this 
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State  municipalities  cannot  be  lawfully  authorized  to  appropriate  or  spend 
any  moneys  for  educational  purposes. 

Trusting  this  answers  your  inquiry,  I  am, 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

SCHOOL  TEACHERS— QUALIFICATIONS 

July  2,  1928. 
Dear  Sir: 

I  beg  to  acknowledge  receipt  of  your  valued  favor  of  June  28th, 
The  construction  I  place  upon  Section  569,  Revised  General  Statutes  (Sec. 
199,  School  Code),  is  that  no  person  shall  be  nominated  for  teacher  who  does 
not  hold  a  certificate,  nor  shall  any  person  be  nominated  for  teacher  who 
holds  a  certificate  which  will  expire  before  the  term  of  school  ends  for  which 
the  teacher  1b  appointed. 

I  do  not  think  it  is  lawful  under  this  section  for  the  Board  of  Trustee* 
to  nominate  a  teacher  except  one  who  possesses  the  qualifications  fixed  by 
law. 

Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

SPECIAL  TAX    SCHOOL   DISTRICT    Ft  NI^—  COUNTY    BOARD    PUBLIC 
INSTRUCTION   NOT   AUTHORIZED  TO   BORROW 

August  25.  1028. 
Dear  Sir: 

Pursuant  to  your  request  for  my  opinion  on  the  BllilJOi  t.  I  beg  to  advise 
that  I  am  of  the  opinion  that  it  will  be  unlawful  for  the  Hoard  of  Public 
Instruction  of  the  county  to  borrow  funds  from  the  Interest  and  sinking  fund 
of  special  tax  school  districts  In  the  county. 

The  sinking  fund  in  question  is  a  trust  fund,  which  must  be  preserved 
intact  under  all  circumstances. 

The  law  permits  investment  of  the  sinking  fund  and  the  manner  of  invest- 
ment Is  specifically  laid  down  by  law.  See  Section  594,  Revised  Genera)  Stat- 
utes ;  Section  736,  Compiled  Statutes,  1927. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SCHOOL— CHILDREN  MAY  ATTEND  IN  ADJOINING   COUNTY    UNDER 

AGREEMENT 

September  10.  lie*. 
Dear  Sir: 

Under  Section  437,  Revised  General  Statutes,  when  It  is  more  convenient 
for  children  residing  in  one  county  to  attend  school  iu  an  adjoining  county  for 
same  to  do  so  by  an  agreement  of  Svqierlntenrtents  of  Public  Instruction  of 
the  two  counties  Involved. 

When  such  an  agreement  is  made,  the  superintendents  should  include  in 
the  agreement  what  amount  of  money  one  school  hoard  shall  pay  to  the  other 
as  a  consideration  for  permitting  the  authorised  attendance  of  the  children 
residing  in  one  county  iu  the  schools  located  in  another  county. 

Unless  the  superintendents  of  the  two  counties  can  agree  on  the  matter 
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and  fan  agree  as  to  the  amount  to  lie  paid — If  any — the  school  authorities  of 
one  county  have  the  right  to  refuse  to  itermit  children  from  the  other  county 
to  attend  the  schools  of  such  county. 

Answering  your  second  question,  it  appears  that  the  pro  rata  share  to  be 
1-aid  for  the  attendance  is  to  be  arrived  at  by  the  agreement  of  the  two  county 
superintendents.  There  is  no  special  rule  laid  down  for  determining  what  the 
amount  shall  be.  The  Inw  apparently  recognizes  the  fact  that  so  many  factors 
may  enter  Into  this  proposition  as  to  make  it  impossible  to  lay  down  any  set 
rule. 

For  example,  lu  one  ease  two  county  superintendents  may  agree  that  the 
conditions  are  such  that  owning  to  geographical  lines  about  as  many  children 
of  one  county  will  attend  the  schools  of  the  other  county  as  to  make  practically 
an  equal  exchange  of  pupils ;  in  which  erent  the  superintendents  could  well 
agree  that  the  pupils  would  be  received  from  the  adjoining  county  without 
any  compensation  being  paid  at  all. 

Trusting  this  answers  your  inquiry  of  the  6th  instant,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TIME  WARRANTS— BOARD  PUBLIC  INSTRUCTION  NOT  AUTHORIZED 

TO  ISSUE. 

October  2,    1928. 
Dear  Sirx 

The  Supreme  Court  of  the  State  of  Florida  has  recently  held  that  a 
County  Board  of  Public  Instruction  has  no  authority  to  borrow  money  and 
issue  bonds  and  other  similar  evidence  of  Indebtedness  to  pay  outstanding 
indebtedness. 

The  holding  of  the  Court  is  that  current  school  funds  are  required  to  l>e 
used  currently  for  carrying  on  the  schools  during  the  current  term.  The 
case  is  that  of  Barrow  vs.  Moffett,  116  So,  7L 

Time  warrants  have  been  held  by  the  Supreme  Court  to  be  in  effect 
bonds.     See  Leonard  vs.  Franklin,  84  Fla.  402. 

Construing  tbese  opinions  of  the  Supreme  Court  together,  I  do  not  think 
the  Board  of  Public  Instruction  of  Columbia  county  has  authority  to  legally 
issue  the  $15,000  of  time  warrants  mentioned  to  liquidate  past  Indebtedness. 

This  Is  in  answer  to  your  letter  of  the  17th  ultimo. 
Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

SCHOOLS— CHILDREN  OUTSIDE  OF  DISTRICT  MAY  ATTEND  UNDER 

CERTAIN  CONDITIONS. 

October  15,  1928. 
Dear  Sir: 

As  I  construe  Section  577,  Revised  General  Statutes,  the  purpose  is  to 
prohibit  attendance  by  children  on  the  schools  of  any  Special  Tax  School 
District  unless  the  children  live  in  such  school  district  subject  to  the  excep- 
tion that  if  the  trustees  of  the  particular  school  districts  are  willing  that 
such  trustees  may  make  an  arrangement  with  the  school  trustees  of  the  ad- 
joining county  to  receive  pupils  of  such  county  in  the  schools  of  the  adjoining 
county,  on  condition  that  the  county  shall  pay  to  the  adjoining  county  a  pro 
ruta  share  of  money  for  such  attendance. 
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The  amount  of  the  share  Is  to  be  estimated  by  the  trustees  of  the  dis- 
trict permitting  the  attendance  outside  of  the  county. 

I  think  your  Interpretation  of  the  law  In  regard  t'>  the  manner  of  ar- 
riving at  the  amount  of  payment  of  the  required  pro  rata  share  Is  correct. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

SCHOOL  DISTRICTS— CONSOLIDATION  OF, 

October  15.  1828. 
Dear  Sir: 

Consolidation  of  school  districts  Is  governed  by  Section  748,  Complied 
Statutes,  1827. 

This  statute  provides  that  there  must  be  a  majority  vote  In  each  dis- 
trict proposed  to  be  consolidated  or  the  whole  election  fails. 

I  am,  therefore,  of  the  opinion  that  the  three  districts  mentioned  in  your 
letter  of  the  10th  which  voted  favorably  toward  consolidation  cannot  be 
considered  as  having  been  consolidated  in  view  of  the  fact  that  one  district 
included  in  the  election  voted  against  the  consolidation. 

However,  a  new  election  may  be  held,  embracing  these  three  districts 
only  and  if  they  vote  to  consolidate  such  procedure  will  be  legal. 
Trusting  this  answers  your  inquiry,  I  am, 

Very  truly  yours, 

FRED  H,  DAVIS,  Attorney  General. 

COUNTY  DEPOSITORIES—  INTEREST  ON  DAILY  BALANCES. 

October  18,  1828. 
Dear  Sir: 

•  In  compliance  with  your  Inquiry  of  October  5th.  I  beg  to  advise  that  I 
construe  Section  2405,  Compiled  Laws  of  1827  ( Section  1560,  Revised  General 
Statutes)    as  follows: 

That  banks  are  required  to  pa  J",  as  the  statute  says,  2  percent  per  annum 
on  all  daily  balances  when  such  funds  exceed  $2,000,  which  means  that  if 
there  are  $2,001  In  the  bank  on  a  particular  day,  the  bank  pays  Interest  on 
that  sum  for  that  day.  For  any  day  that  the  balance  merely  equals  $2,000 
or  falls  below  that  sum  the  bank  pays  no  interest  whatever  on  the  deposit 
for  that  day. 

I  find  nothing  in  the  statute  which  authorizes  the  calculation  to  be  made 
upon  an  average  daily  balance. 

The  obvious  purpose  of  the  statute  was  to  encourage  the  keeping  of  more 
than  $2,000  in  the  bank  at  all  times  in  order  to  earn  interest  on  the  deposit. 
I  And  nothing  in  the  statute  which  authorizes  a  construction  to  the  effect 
that  under  no  circumstances  is  the  county  entitled  to  Interest  except  on  the 
amount  of  money  on  deposit  in  excess  of  $2,000.  Had  the  statute  meant  this 
it  would  have  said  so. 

Trusting  this  answers  yonr  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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SCHOOL  BOARDS— CERTIFI GATES   OF   INDEBTEDNESS 

November  14,  1928. 
Dear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  November  10th,  re- 
questing that  I  prepare  a  form  of  certificate  of  indebtedness  to  be  given  to 
teachers  employed  in  schools  located  in  districts  where  the  trustees  or  school 
board  cannot  borrow  money  under  the  law. 

In  my  opinion,  there  is  no  form  of  certificate  which  could  be  prepared 
which  would  he  legal  and  suitable  for  such  purpose. 

The  Constitution  and  laws  of  the  State  contemplate  that  the  school  au- 
thorities shall  prepare  and  follow  a  budget  and  not  exceed  that  budget  in  a 
given  year.  While  the  board  Is  authorized  to  borrow  a  certain  percentage  of 
its  anticipated  revenue,  as  provided  in  Section  45S,  Revised  General  Statutes, 
it  must  pursue  the  terms  and  requirements  of  tUat  statute  in  borrowing  money. 

There  is.  of  course,  no  reason  why  your  board  cannot  issue  to  school 
teachers  a  certificate  showing  that  they  have  earned  a  certain  amount  of  com- 
pensation, which  would  be  payable  to  them  when  the  tax  money  is  realized 
for  payment. 

However,  there  is  no  bank  or  other  person  which  would  be  willing  to 
advance  the  cash  on  such  a  certificate,  of  which  I  am  aware. 

The  Supreme  Court  has  held  very  recently  that  a  county  school  board 
could  not  borrow  money  to  pay  up  its  outstanding  indebtedness  nor  could  It 
use  the  revenue  of  one  year  to  pay  up  debts  incurred  in  a  previous  year.  See 
Barrow  vs.  Moffett,  116  So.  71. 

The  effect  of  this  ruling  is  to  require  school  boards  nut  to  exceed  their 
budgets  or  available  revenues  during  a  given  year,  and  to  render  them  power- 
less to  pay  indebtedness  incurred  if  they  violate  this  rule.  Accordingly,  every 
avenue  of  credit  which  was  formerly  open  to  school  authorities  is  now  closed 
by  this  decision. 

The  situation  in  which  you  find  yourself  is  indeed  regrettable,  but  I  see 
no  relief  for  it  under  present  provisions  of  statutes  and  court  decisions  unless 
the  board  can  arrange  to  pay  back  the  money  borrowed  and  arrange  a  new 
loan  under  Section  458. 

If  there  Is  any  way  in  which  I  can  assist  you  In  working  this  problem  out 
along  any  other  course  of  procedure  which  may  occur  to  you,  please  commu- 
nicate with  me. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

SPECIAL  TAX  SCHOOL  DISTRICTS— INVESTMENT  OF  SINKING  FUND 
Dear  Sir:  December  1.  1S28. 

1  have  your  letter  of  November  26lh,  in  reference  to  approval  of  the  in- 
vestment of  a  portion  of  the  sinking  fund  of  Special  Tax  School  District  No. 
2  by  purchasing  certain  tax  anticipation  notes  of  Okeechobee  county. 

I  have  always  held  to  the  view  and  have  rendered  several  opinions  already 
to  the  effect  that  Section  5SM,  Revised  General  Statutes,  lays  down  the  exclu- 
sive method  for  the  investment  of  the  sinking  funds  of  special  tax  school 
districts. 

If  this  is  not  the  exclusive  method  for  the  Investment  of  such  funds,  I  am 
frank  to  say  that  I  see  no  reason  for  having  a  statute  on  the  subject  at  all. 
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Also,  it  would  be  a  distinct  pleasure  for  me  to  help  tbe  board  out  by 
approving  this  procedure  if  it  were  legally  possible  under  the  law,  but, 
frankly,  I  cannot,  see  how  I  can  overlook  or  ignore  the  plain  pro  via  Ions  of 
Section  59*.  He  vised  General  Statutes,  which  appears  to  govern  and  control 
tbe  situation  referred  to  in  your  letter,  "Expretftio  uniu«  est  exdunto  altc- 
Wits." 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

CLERKS  CIRCUIT  COURT 

CLERK  CIRCUIT  COURT— FEES  FOR  VALIDATION  CERTIFICATE  ON 

BONDS. 

February  lfl,  1B27. 
Dear  Sir: 

Your  favor  of  the  17th  Inst.,  with  reference  to  fee  to  be  charged  by  tbe 
Clerk  of  the  Circuit  Court  for  signing  anil  scaling  a  validation  certificate  mi 
bonds,  has  been  received. 

The  statute  requires  that  the  county,  municipality  or  taxing  district  shall 
have  written  or  stamped  on  each  bond  the  validating  certificate.  All  the 
elerk  is  required  to  do  is  to  sign  his  name  and  affix  bis  sent.  For  this  serv- 
ice the  statute  fixes  Hie  fee  of  10  cent* 

In  my  opinion  that  is  the  proper  legal  charge  and  if  any  Clerks  of  the 
Circnit  Court  are  charging  more  than  that  they  are  charging  more  than  tbe 
law  authorizes. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

MORTGAGES— CANCELLATION— SEPARATE    BOOK    FOR    RECORDING 
SATISFACTION  OF  MORTGAGES. 

March  23,  1827. 
Dear  Sir: 

Your  favor  of  the  17th  fust.,  with  reference  to  cancellation  of  mortgages, 
has  been  received. 

It  has  been  the  custom  pretty  generally  to  cancel  mortgages  by  euteriuK 
cancellation  on  the  margin  of  the  record  of  the  mortgage.  The  statute  is 
not  entirely  plain  on  this. 

Section  3777,  Revised  General  Statutes,  provides  that  satisfaction  Of 
mortgage  shall  be  recorded  in  a  separate  hook  and  not  elsewhere.  A  mort- 
gage cancelled  on  a  margin  of  tbe  record  would  he  good  in  my  opinion. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

LIQUORS— CONFISCATION. 

June  lfl,  K>27. 
liear  Sir: 

Having  before  me  your  letter  of  June  10th,  relative  to  the  possession  of 
confiscated  liquor  pendente  lite: 

I  find  that  the  subject  matter  is  covered  t>y  Chapter  10217,  Acts  of  1925. 
Laws  of  Florida,  which  amend  Sections  5481  and  5485  of  tbe  Be- vise* I  (Jen- 
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eral  Statutes  of  Florida  relative  to  seizure  of  liquors,  property  and  keeping 
records  of  same. 

Construing  this  law  in  connection  with  Section  5070  of  the  Revised  Gen- 
eral Statutes,  which  provides  that  Che  Clerk  of  the  Criminal  Court  of  Rec- 
ord of  the  county  in  which  a  criminal  court  has  been  established  shall  pay 
the  custodian  of  the  dockets,  books  and  papers  of  the  court  and  shall  have 
the  same  powers,  duties  and  obligations  as  arc  exercised  by  and  imposed  on 
Clerks  of  the  Circuit  Court.  It  would  seem  to  me  that  a  Clerk  of  a  Criminal 
Court  would  be  a  proper  custodian  of  seized  liquors  taken  for  use  as  a  basis 
for  criminal  prosecution  in  the  Criminal  Court  as  much  so  as  the  Clerk  of 
the  Circuit  Court. 

I  reach  this  conclusion  by  consideration  of  the  fact  that  Chapter  10217  is 
an  amendment  to  two  sections  of  the  Revised  General  Statutes  and  as  the 
Revised  General  Statutes  are  to  be  construed  together  It  would  seem  that 
Section  5970  has  the  effect  of  modifying  the  provisions  of  Section  5481  and 
5485,  as  amended  by  Chapter  10217  and  all  those  counties  in  which  a  Crimi- 
nal Court  of  Record  has  been  established. 

You  will  understand  that  this  opinion  is  not  in  any  sense  an  official 
one,  as  the  Attorney  General  is  not  authorized  to  pass  on  matters  of  this  kind. 

Trusting  that  this  will  be  of  some  service  to  you,  I  am, 

Sincerely  yours, 

FRED  H.  DAVIS.  Attorney  General. 

CORPORATION  LAW— EFFECT  OF  CHAPTER  11820,  ACTS  OF  1927,  ON 
CHAPTER  11997,  ACTS  OF  1927 

October  15,  1927. 
licut-  Sir: 

Answering  your  letter  of  October  6th,  with  reference  to  whether  or  not 
the  general  corporation  law.  Section  GC,  House  Bill  No,  776  (Chapter  11829, 
Acts  of  1927)  repeals  provisions  of  Senate  Bill  No.  57  (Chapter  11997,  Arte 
of  1927). 

I  beg  to  advise  that  I  am  of  the  opinion  that  Section  6  of  House  Bill  No. 
77(i  should  be  followed  in  entering  defaults  and  decrees  pro  confesso  against 
corporations  upon  process  served  against  such  corporations  under  House  Bill 
No.  776. 

If  process  is  served  under  general  law  on  process  on  corporations  the  pro- 
visions of  Senate  Bill  No.  57  will  govern. 

I  do  not  think  that  either  bill  operates  as  &  repeal  of  the  other,  as  both 
were  passed  at  the  same  session  of  the  Legislature,  but  that  Section  6  of 
House  Bill  No.  77fl  should  be  construed  as  providing  a  speeial  rule  to  govern 
those  cases  in  which  process  is  served  by  virtue  of  that  Act  and  in  ail  cases 
Senate  Bill  No.  57  applies. 

However,  you  will  notice  that  under  House  Bill  No.  776,  the  defaults  and 
decrees  pro  confesso  may  be  entered  either  on  the  Rule  Day  or  within  twenty 
days  thereafter.  The  entry,  however,  must  be  dated  as  of  the  Rule  Day. 
There  appears  very  little  inconsistency  between  the  two  laws. 

Trusting  ttiis  makes  the  matter  clear,  I  am. 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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FEES— APPLICATION  OF  CHAPTER  11893,  ACTS  OF  1927,  RELATIVE  TO 

October  16,  16(27. 
Dear  Sir: 

I  am  of  the  opinion  that  House  Bill  No.  763,  approved  June  1,  1927,  en- 
titled: "An  Act  fixing  the  fees  and  compensation  to  be  charged  by  the 
clerks  of  the  various  courts  of  record  and  the  clerks  of  the  circuit  court,  as 
recorder,"'  does  not  In  any -wise  affect  the  fees  allowed  to  be  charged  by  Jus- 
tices of  the  Peace  In  this  State,  even  though  Section  3384  of  the  Revised  Gen- 
eral Statutes  provides  that  the  fees  of  a  Justice  of  the  Peace  shall  be  the 
same  as  those  of  the  clerk  of  the  circuit  court  for  similar  sen-ices. 

My  reasons  for  this  conclusion  are  as  follows : 

Section  16  of  Article  III  of  the  Constitution  of  Florida  provides  that  each 
bill  shall  contain  but  one  subject  and  matter  properly  connected  therewith, 
which  subject  shall  be  briefly  expressed  in  the  title.  Legislative  provisions 
not  fairly  covered  by  or  implied  in  the  title  of  an  act  are  invalid  and  cannot 
be  enforced.  See  Davis  vs.  Wilson,  etc.,  Co.,  84  Fla.  102,  92  So.  916,  where  the 
Supreme  Court  held  that  an  act  whose  title  related  to  the  preparation  and 
filing  of  transcripts  of  the  record  In  appeal  cases  did  not  legally  affect  a 
change  la  the  fees  of  the  clerk  for  his  services  in  that  respect,  and  that, 
therefore,  the  act  insofar  as  it  fixed  such  fees,  was  invalid. 

In  the  case  of  House  Bill  763,  the  title  is  restricted  to  that  of  fixing  the 
fees  of  Clerks  of  Courts  of  Record  and  of  Circuit  Courts.  In  this  connection 
it  will  be  also  noted  that  such  Act  Is  not  a  direct  amendment  of  any  siieclfic- 
ally  named  section  in  the  Revised  General  Statutes,  but  is  rather  a  repeal  of 
Section  30S4  of  the  Revised  General  Statutes  on  the  subject  of  fees  for  clerks 
of  courts,  and  the  substitution  of  a  new  and  independent  fee  bill  for  KHfe 
clerks,  insofar  as  clerks  are  concerned.  But  the  repeal  of  Section  30H4  has 
only  taken  place  insofar  as  it  is  necessary  to  give  effect  to  House  Bill  763, 
and  except  Insofar  as  House  Bill  763  conflicts  with  Section  3084,  that  section 
remains  in  force  and  In  unrepealed.  See  Section  3  of  House  Bill  763,  con- 
strued in  connection  with  holding  of  the  Supreme  Court  in  case  of  Sparkman 
v.  State,  71  Fla.  210,  71  So.  34. 

I  am,  therefore,  of  the  opinion  that  House  BUI  No.  7G3  must  be  con- 
strued in  the  light  of  its  limited  title,  as  operating  to  effect  a  change  only  in 
the  fees  of  Clerks  of  Courts  of  Record  and  Circuit  Court  Clerks,  and  that 
except  insofar  as  the  original  Section  3084,  of  the  Revised  General  Statutes, 
fixing  fees  of  such  clerks,  is  repealed  to  allow  House  Bill  No.  763  to  operate, 
that  original  Section  3084  remains  in  full  force  as  a  law  of  this  State  and, 
therefore,  continues  to  fix  the  scale  of  fees  to  be  allowed  to  Justices  of  the 
Peace  and  County  Judges.  Any  other  construction  of  House  Bill  763  would 
render  that  Act  unconstitutional  as  no  notice  is  given  by  the  title  of  any 
intention  to  change  the  fees  of  Justices  of  the  Peace  or  other  officers  than 
those  specifically  referred  to  therein. 

i  Respectfully  submitted, 

FRED  H.  DAVIS,  Attorney  General. 

TAX  SALE   CERTIFICATES— REDEMPTION   OF— RATE    OF   INTEREST 

TO  BE  CHARGED. 
Dear  Sir:  October  31,  1927. 

I  have  your  request  of  October  28th  for  my  opinion  of  the  proper  in- 
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terpretation  of  Section  778,  Revised  General  Statutes  of  Florida,  relating  to 
redemption  of  tax  BUle  certificates. 

I  am  of  the  opinion  that  Section  778  should  l>e  read  in  connection  with 
Section  775  of  the  -Revised  General  Statutes.  You  will  notice  that  In  Section 
775  it  is  provided  that  the  rnte  of  interest  shall  be  25  percentnm  for  two  years 
and  8  percentnm  per  annum  for  the  time  after  the  first  two  years.  It  Is 
obvious  to  me  that  the  words : 

*     •     *     together  with  8  percent  thereon     *     *     * 
ns  used  in  Section  778.  Revised  General  Statutes,  means  the  same  thing  as 
the  words : 

m     *     *     8  percent  per  annum  for  the  time  after  tTie  first  two 
years     •     *     *, 
as  used  in  Section  775. 

Therefore,  in  calculating  the  8  percent  provided  for  in  Section  778  you 
should  figure  the  same,  i.e.,  8  percent  i>er  annum  interest  up  to  the  date  of 
redemption. 

Trusting  this  gives  you  the  information  that  you  desire,  I  am, 

Very  truly  yours, 

FRED  II.  DAVIS.  Attorney  General. 

BOND  ELECTION— POLL  TAXES  PREREQUISITE. 

November  1.  1927. 
Dear  sir : 

Section  215  of  the  Revised  General  Statutes,  as  amended  by  Chapter 
8583.  Acts  of  1021,  in  the  sixth  paragraph  thereof  provides  that  no  person 
shall  lie  i>eruiittcd  to  vote  at  an  election  who  shall  have  failed  to  pay  at  least 
on  or  lief  ore  the  fourth  Saturday  preceding  the  day  of  such  election  his  or 
her  poll  taxes  for  the  two  years  next  preceding  the  year  in  which  such  elec- 
tion shall  he  held. 

If  your  bond  election  is  to  tie  held  on  December  18th,  1927.  the  year  1927 
is  the  year  in  which  the  election  is  to  be  held  within  the  meaning  of  this 
law.  Therefore,  the  requirement  for  payment  of  poll  taxes  means  that  poll 
taxes  for  the  years  1925  and  1926,  which  are  the  two  years  next  preceding 
the  near  in  which  the  election  is  held. 

Trusting  this  answers  your  letter  of  October  28th,   I   am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COUNTY  COMMISSIONER   PROHIBITED  FROM  CONTRACTING   WITH 
MINOR  SON  FOR  ROAD  WORK. 

November  4,  11)27. 
Dnir  Sir: 

It  is  unlawful  and  contrary  to  both  the  letter  and  the  spirit  of  the  law 
of  Florida  for  a  member  of  the  Board  of  County  Commissioners  to  contract 
with  his  minor  son  to  do  road  work  for  the  county,  of  which  lie  is  com- 
missioner and  to  rent  mules  belonging  to  him  and  used  by  the  boy  in  the 
performance  of  the  work  so  as  to  Itecome  entitle*!  to  a  charge  therefor. 

As  long  as  the  boy  is  under  21  years  of  age  and  Is  living  with  his 
tmrcnts  his  father  is  entitled  to  the  services  of  his  son  and  payment  made  by 
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the  county  to  a  minor  son  under  such  circumstances  would  be  equivalent  to 
paying  the  father,  to  that  extent. 

Trusting  this  answers  your  Inquiry  to  me  under  dale  of  November  4th, 
I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

"KOIl  HIRE-  CABS— CONTAINERS  FOR  REGISTRATION  CERTIFICATE. 

December   3,   1927. 

Dear  Sir: 

Chapter  10182.  Acts  of  1»25.  Ijiws  of  Florida,  provides  a  fee  of  50  cents 
for  the  containers  which  are  required  to  be  furnished  with  certificates  of 
registration  issued  to  owners  of  "For  Hire"  cars. 

You  will  notice  that  the  law  requires  that  such  containers  I*  furnished 
when  the  vehicle  is  first  registered  unci  that  the  law  further  provide*  that 
the  certificate  of  registration  shall  be  placed  in  the  container  which  has  been 
furnished  therewith  or  heretofore  furnished.  This  plainly  indicatcH  that  a 
person  Is  not  required  to  secure  a  container  every  year  if  he  already  has  a 
suitable  container  which  was  furnished  him  when  the  vehicle  was  first  reg- 
istered. 

Of  course,  If  he  has  lost  the  original  container  and  wishes  a  new  one  be 
must  secure  one  and  pay  50  cents  for  same. 

Trusting  this  answers  your  letter  of  December  2nd,  I  am. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LANDS— ASSESSMENT  Of— PROCEDURE  NECESSARY, 

December  24.  1827. 
Dear  Bir: 

Referring  to  your  letter  of  Decewlier  15th,  which  has  beeu  called  to  my 
attention  since  my  return  to  Tallahassee.  I  beg  to  advise  that  where  laud 
has  been  sold  and  a  mortgage  taken  thereon  to  secure  an  unpaid  part  of  the 
purchase  price  the  subsequent  platting  of  such  lauds  by  the  buyer  Is  sub- 
ordinate to  the  lien  of  the  mortgage  and  In  the  event  the  mortgage  is  fore- 
closed it  will  have  the  effect  nf  canceling  out  the  plat  unless,  of  course,  the 
mortgage  refers  to  the  hind  by  the  printed  description. 

Where  the  above  conditions  do  not  exist  the  proper  course  of  procedure 
for  a  man  who  has  had  bis  land  platted  into  bits  ami  blocks  to  pursue  in  order 
to  get  bis  lands  taxed  as  acreage  Instead  of  on  a  lot  basis  is  to  make  a  re- 
turn to  the  tax  assessor,  describing  the  land  according  to  his  former  descrip- 
tion, in  which  event  the  tax  assessor  would  have  the  right  to  accept  such  a 
return  -and  put  the  land  on  his  books  for  taxation  purposes,  describing  it 
exactly  as  it  Is  described  in  the  return  for  taxation  purposes.  When  no  return 
is  Hied  the  assessor  has  no  other  alternative  than  to  treat  the  ownership  of 
lots  as  "unknown"  and  to  treat  each  lot  separately.  If  he  follows  out  the  law. 
As  to  taxes  which  have  already  been  assessed  against  lands  on  a  lot  and 
block  basis,  I  know  of  no  way  in  which  these  taxes  can  tie  remitted  except 
by  Act  of  the  Legislature.  In  some  Instances  suits  have  been  filed  in  equity, 
asking  for  an  Injunction  against  the  authorities  to  prevent  the  collection  of 
taxes,  claiming  that  the  tax  as  assessed  is  unreasonable,  arbitrary  and   uti- 


312  BIENNIAL   BEPORT    OF    TUB   ATTORNEY   GENERAL 

lawful,  in  which  eases  consent  decrees  have  been  entered  by  which  a  lesser 
amount  tliiin  the  assessed  tax  was  agreed  to  be  accepted  and  paid  over  in  sat- 
isfaction of  the  taxes. 

While  the  State  aud  county  officers  can  agree  to  compromise  on  a  law 
suit  which  takes  its  form  in  the  shape  of  a  decree  made  by  the  Court,  ap- 
proving or  allowing  the  compromise,  there  is  no  statutory  or  other  authority 
for  either  the  State  or  county  taxing  authorities  to  take  less  than  the  as- 
sessed amount  of  taxes  placed  against  parcels  of  realty. 

In  many  cases  the  taxing  of  land  by  lots  and  blocks  really  operates  to 
make  the  taxes  on  a  given  parcel  unreasonably  out  of  proportion  to  the  values 
put  upon  adjoining  lands  and  allegation  can  well  be  truthfully  made  in  nn 
equity  suit  that  such  a  condition  results  in  an  unlawful  assessment  and  where 
such  is  done,  so  far  as  the  city  taxes  are  concerned,  it  has  been  the  policy 
of  the  Comptroller  to  take  the  matter  up  with  the  County  Tax  Collector 
and  where  it  has  lteen  made  to  appear  that  it  Is  proper  to  accept  a  less 
amount  than  the  assessed  tax  such  amount  has  been  agreed  upon  and  a 
consent  decree  entered  enjoining  the  collecting  of  anything  greater  than  that, 
which  decree  operates  to  protect  the  Comptroller  and  the  tax  collector  in 
their  accounts  with  the  State. 

Trusting  this  gives  you  the  information  you  request,  and  with  kind  per- 
sonal regards.  I  am. 

Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 

REGISTRATION  BOOKS— WHEN  REQCIRED  TO  BE  KEPT  OPEN 

January  13,  1938. 
Hear  Sir: 

In  the  absence  of  the  Attorney  General  from  the  Capital  your  letter  of 
the  !>th  lust,  has  come  to  the  undersigned  for  attention. 

I  note  your  inquiry  as  to  whether,  under  the  law,  jt  would  be  permissible 
for  the  Supervisor  of  Registration  to  open  the  registration  books  at  the  county 
seat  for  the  registration  of  qualified  electors  or  whether  he  must  wait  until 
the  first  Monday  in  March. 

Section  307,  Revised  General  Statutes,  provides  that  the  county  registra- 
tion books  for  each  election  district  shall  be  o[>ened  on  each  week  day  from 
9  A.  M.  to  2  P.  M.  and  from  2  P.  M.  to  5  P.  M.,  and  open  night  each  week  nntil 
(I  P.  M.  at  some  convenient  place  in  the  election  district  in  each  county  of  the 
State  from  the  first  Monday  in  March  to  and  including  the  first  Monday  In 
April  of  each  year  m  which  the  general  primary  election  is  held. 

Section  312  makes  It  the  duty  of  the  Supervisor  of  Registration  of  each 
county  in  the  State  between  the  first  Monday  in  April  and  May  first  of  each 
year  in  which  the  general  primary  election  is  held  to  keep  the  registration 
books  of  the  county  open  at  his  office  every  day,  Sundays  excepted,  from  S 
o'clock  A.  M.  to  12  o'clock  M.,  and  from  2  o'clock  P.  M,  to  5  o'clock  P.  M.  for 
the  registration  of  voters  for  the  general  primary  election. 

This  is  the  only  provision  for  opening  the  registration  books  for  the  reg- 
istration of  voters  except  in  those  counties  otherwise  provided  for  by  acts  of 
the  Legislature  made  specially  applicable  to  counties  of  certain  population. 

It  is,  therefore,  my  opinion  that  there  !s  no  authority  for  opening  the 
precinct  registration  books  In  your  county  unless,  of  course,  your  county  falls 
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within  the  special  classification  of  some  statute  subsequent  to  the  Revised 
General  Statutes. 

I  do  not  find  any  statutes  making  special  provisions  for  registration  in 
counties  of  the  population  of  your  county. 
Very  truly  yours. 

H.  E.  CARTER,  Assistant  Attorney  General. 

COUNTY  COMMISSIONER'S  DISTRICTS— WHEN  CHANGE  EFFECTIVE. 

January  24,  1828. 
Dear  Sir: 

In  my  opinion  Section  1472  of  the  Revised  General  Statutes  of  Florida, 
providing  for  change  of  County  Commissioners'  Districts,  has  the  legal  effect 
of  requiring  the  districts  to  remain  as  they  were  before  changed  until  the 
expiration  of  the  term  of  the  commissioners  who  shall  he  holding  hy  election. 

In  other  words,  the  County  Commissioner's  District  can  now  he  changed  to 
take  effect  npon  the  beginning  of  a  new  term  of  office  for  the  commissioners, 
but  until  the  new  term  of  office  for  the  commissioners  begins  the  old  district 
lines  and  the  rights,  duties  and  privileges  of  the  voters  therein  remain  the 
same  as  if  no  change  had  ever  been  ordered. 

It  would  seem,  therefore,  that  the  voters  in  the  precinct  in  your  county 
which  has  been  changed  from  Commissioners'  District  No,  1  to  District  No.  2 
will  have  to  continue  to  vote  for  the  commissioner  to  he  nominated  for  Dis- 
trict No.  1  until  after  the  first  Tuesday  after  the  first  Monday  In  January, 
1829. 

One  of  the  purposes  of  this  law  was  to  prevent  "gerrymandering"  of  dis- 
trict lines  by  County  Commissioners  for  the  procurement  of  political  advan- 
tage, in  securing  re-election  by  the  juggling  of  district  lines  prior  to  an  elec- 
tion,  and  while  I  have  not  the  slightest  idea  that  such  is  the  purpose  for  the 
change  iu  your  county,  yet  such  is  the  purpose  of  the  law  to  prevent,  and 
that  is  one  of  the  reasons  that  the  law  reads  as  it  does. 

Very  truly  yours, 

FRED  II.  DAVIS.  Attorney  General. 

COUNTY    COMMISSIONERS— UNLAWFUL   TO    MAKE    PAYMENTS    NOT 
AUTHORIZED  BY  BITXJET 

February  3,  1928. 
Dear  Sir: 

Sections  1524-30.  Inclusive,  of  the  Revised  General  Statutes  make  it  un- 
lawful for  the  Board  of  County  Commissioners  of  the  county  to  make  any  pay- 
ments of  money  other  than  those  provided  for  in  their  budget  pursuant  to  law. 
Any  violation  of  these  sections  In  making  such  payments  not  only  would 
be  a  personal  misdemeanor  for  all  the  members  of  the  board  voting  for  It, 
hut  would  lay  each  member  of  the  board  so  offend  ins  liable  to  removal  from 
office  for  malfeasance.  The  members  of  the  board  would  likewise  lie  liable 
for  the  repayment  of  this  money,  sinne  to  be  collected  out  of  their  official 
bonds. 

Trusting  thiB  answers  your  letter  of  February  2nd,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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PRIMARY   LAW— TERM   "ANNUAL   SALARY  OR  COMPENSATION" 

Fehruary  0.  1928, 
Dear  Sir: 

Answering  you  letter  of  January  30th,  requesting  my  opinion  as  to 
whether  Sections  224  and  328  of  the  Primary  Laws  in  their  reference  to 
"annual  salary  or  compensation  of  the  office  sought"  refer  to  net  salary  or 
gross  salary,  1  t>pg  to  advise  that  in  my  opinion  the  net  salary  only  is  con- 
templated because  the  word  "salary"  and  "compensation"  Imply  that  which 
a  man  receives  in  payment  for  services  rendered. 

It  would  l>e  impossible  for  him  to  receive  the  gross  receipts  of  any  of- 
fice, having  expenditures  connected  with  it,  as  salary  or  compensation. 
Trusting  this  answers  your  inquiry,  I  am. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FEES,  CLERK  CIRCCIT  COURT—  IN  CONNECTION  WITH  SEIZURE  OF 

INTOXICANTS 

„        0.  February  ti,   liriS. 

Dear  Sir: 

I  have  your  request,  communicated  through  Hon.  Walter  Macklin,  as  to 
the  proper  fees  to  which  a  Clerk  of  the  Circuit  Court  is  entitled  for  the  ad- 
ministration of  Section  5481,  Revised  General  Statutes  of  Florida,  relating  to 
the  seizure  of  intoxicating  liquors  and  custody  of  the  same. 

Section  54N1.  as  amended  by  Chapter  10217  Acts  of  1925,  provides  that 
the  sheriff,  upon  seizing  any  liquors  or  other  things  taken  In  connection  there- 
with, shall  deliver  such  articles  Into  the  custody  of  the  Clerk  of  the  Circuit 
Court  of  the  county.  The  clerk  is  thereupon  required  to  perform  certain  acts 
In  connection  with  the  reception  and  custody  of  the  same. 

As  soon  as  the  liquors  are  turned  over  to  the  clerk  he  should  open  a  place 
on  his  docket  and  enter  the  ease  as  "The  State  of  Florida  vs.  Ten  Quarts  of 
Liquor,"  or  whatever  it  might  be.  He  should  thereupon  file  the  inventory 
turned  over  to  him  by  the  sheriff  in  connection  with  the  liquors.  He  should 
also  make  ami  file  his  certificate  in  the  cause  that  he  has  checked  the  inven- 
tory and  found  that  the  articles  therein  described  have  been  delivered  to  him. 
He  should  also  number  serially  and  mark  each  item  for  identification  and 
make  a  complete  list  and  inventory  by  number  and  description  of  the  items 
delivered  to  him  by  the  sheriff  in  accordance  with  the  statutes  and  deliver 
one  copy  thereof  to  the  sheriff  and  deposit  one  copy  in  his  files. 

A  general  scale  of  fees  might  he  stated  as  follows: 

Filing  inventory  received  from  sheriff .$  .10 

Docketing  case  on  docket 15 

Indexing  same 20 . 

Marking  number  on  each  article  turned  over  to  clerk,  same  as  for 

filing  papers,  each  article „ .10 

Making  inventory  by  clerk — one  copy  for  sheriff,  one  copy  to  be 
filed  by  clerk,  same  as  for  writing,  based  on  number  of  words 
in  inventory   - „ 

Regular  fee  for  eerti fit-ate  with  seal,  which  must  lie  attached  to 
each  copy  based  on  first  100  words.  25  cents;  each  other  100 
words    - 12^4 

Seal .25 
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Kuril  separate  tiling  required  to  lie  done  by  the  clerk  should  ha 
noted  on  the  I*rogre«s  Ikxkcl  o|*-ned  by  btm  and  for  each  such  entry 
the  clerk  will  charge  the  name  Tees  as  for  entries  for  any  ordinary 
ease  in  the  Progress  Docket. 

Trusting  this  will  give  you  the  information  that  you  require  In  handling 
this  subject.  I  am.  \"ery  truly  yours. 

FRED   II.   DAVIS.   Attorney   Uenernl. 

WITNESS'  FKKS-riVlI,  AND  CRIMINAL  CASES. 

February  11.  1928. 

Dear  Sir: 

This  will  acknowledge  the  mttpt  of  your  letter  of  February  Rtb,   1928. 

asking  If  there  is  any  difference  in  the  fees  to  lie  paid  expert  witnesses  and 

ordinary   witnesses.   En  both  civil   anil  criminal  cases. 

Section  2712,  Revised  General  Statutes,  reads  as  follows: 

2712.  (1512)  Pay  or  Witnesses.— Witnesses  in  all  cases,  civil 
and  criminal,  in  the  circuit  courts,  county  courts,  criminal  courts  of 
feci  ml  now  or  hereafter  created,  and  witnesses  summoned  lief  ore  any 
referee,  arbitrator  or  master  In  chancery,  shall  receive  for  each  day's 
actual  attendance  two  dollars,  and  also  Ave  cents  iter  mile  for  actual 
distance  traveled  to  and  from  the  courts ;  in  courts  of  county  Judges 
and  justices  of  the  peace,  one  dollar  per  day  ami  the  same  mileage 
aa  in  the  circuit  court. 
Section  0205.  Revised  General  Statutes  of  1920.  reads.  In  part  as  follows: 

The  compensation  allowed  the  physician  attending  coroner's  In- 
quests and  making  [Kist  mortem  examination,  ten  dollars,  to  l*»  paid 
-by  the  county.  The  coroner  and  foreman  of  the  impiest  shall  give 
their  certificate  stating  the  attendance  of  the  physician,  and  u[iou  Its 
presentation  to  the  county  commissioners  of  the  county,  they  shall 
order  the  same  to  be  jiaid  out  of  the  tine  and  forfeiture  fund. 
Section   1  of  Chapter  7H3U,   Laws  of  Florida.   Acts  of   11119,  as  given   in 

the  Florida  Cumulative  Statutes  of  1925.  reads 

The  State  Board  of  Health  shall  make  or  have  made  an  una  lysis 
of  any  part  of  the  contents  of  the  human  besly  submitted  lo  it  by  a 
regular  practicing  physician  licensed  to  practice  In  this  Stale,  or  and 
State  attorney  or  solicitor  of  miy  criminal  court  or  court  of  record, 
or  sheriff  of  this  State,  for  the  purpose  of  determining  whether  or 
not  It  contains  any  foreign  matter  or  drugs  poisonous  to  the  human 
system,  and  upon  the  completion  of  such  analysis  furnish  to  the  per- 
»on  submitting  the  same,  11  certllicate  under  ontb  of  the  result  of 
Bitch  analysis. 
Section  2  of  this  Act  rends  (Sec.  2019-3.  Cum.  Stats.) : 

The  State  Board  of  Health  shall  make  or  have  made  analysis 
of  any  part  of  the  contents  of  the  carcass  of  any  domestic  animal 
submitted  to  it  by  any  duly  authorized  agency  of  the  live  stock  sani- 
tary board,  or  county  demonstration  agent,  or  sheriff,  for  the  purpose 
Of  determining  whether  or  not  It  contains  any  foreign  matter  or  drugs, 
poisonous  to  the  life  of  such  animal,  and  upon  the  completion  of 
such  analysis  the  said  board  shall  furnish  to  the  imtkiui  submitting 
same    a    certificate   under  oatb   giving  the   result   of   such    analysis; 
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provided  that  in  all  such  eases  when  tbe  agent  submits  any  specimen 
to  the  State  Board  of  Health  for  analysis  he  shall  at  the  same 
time  forward  to  the  secretary  of  the  board  a  fee  of  five  dollars  to 
be  applied  to  the  expense  incident  to  such  analysis,  and  the  said  fee 
shall  become  a  part  of  the  State  Board  of  Health  Funds  and  for- 
warded to  the  State  Treasurer. 
Section  3  of  the  Act  reads: 

Any  person  who  is  required  under  process  of  court  to  give  expert 
testimony  under  either  Section  2019  (2)   and  2019  (3)   shall  be  paid 
nil  expenses  going  to  and   from  the  place  where  such  testimony  is 
t      to  be  given. 

The  above  three  sections  are  copied  from  tbe  Cumulative  Statutes  of 
1925.  Michie. 

With  the  exeeptlons  contained  in  Section  0205.  Rev.  General  Statutes. 
1920,  and  Chapter  7&30,  Acts  of  1919,  the  compensation  of  witnesses  in  all 
civil  and  criminal  cases  is  governed  by  the  provisions  of  Section  2712,  Re- 
vised General  Statutes  of  Florida.  1920.  which  makes  no  distinction  between 
expert  and  ordinary  witnesses. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

TAX  CERTIFICATES— REDEMPTION. 
Dear  Sir  :  February  28,  1928. 

I  have  your  letter  of  February  17th,  relating  to  redemption  of  tax  cer- 
tificates held  hy  the  State. 

The  nroi>er  construction  of  my  letter  ou  the  subject  means  that  the  face 
of  the  tax  certificate  can  be  reduced  to  the  equivalent  of  an  assessment  based 
on  the  current  valuation  of  tbe  property.  For  example,  if  a  certificate  is  sold 
for  $200  at  public  auction  based  on  a  $200  valuation  and  the  same  is  bid  in 
by  the  State  and  before  the  certificate  la  redeemed  the  tax  assessor  as- 
sesses the  following  year's  tax  on  a  one  thousand  dollar  basis  the  face  of 
the  certificate,  viz.,  $200.  can  be  cut  to  $100  when  the  same  is  redeemed  by 
taking  the  certificate  up. 

Credit  should  be  taken  with  the  State  Comptroller  for  tbe  difference  be- 
tween the  amount  of  the  certificate  charged  to  the  clerk  and  the  amount  ac- 
cepted in  redemption  of  the  same. 

The  purpose  of  the  statute  was  to  encourage  tbe  redemption  of  tax  cer- 
tificates held  by  the  State  by  allowing  them  to  be  redeemed  at  less  than  their 
face  value  under  certain  conditions.  Of  course,  you  understand  that  the  rule 
in  question  has  no  application  to  tax  certificates  held  by  private  parties  as 
these  can  only  l>e  redeemed  by  the  payment  of  their  face  value. 

Such  was  tbe  construction  originally  put  upon  the  law  by  former  Attor- 
ney Oeneral  Van  C.  Swearingen  in  an  opinion  rendered  March  23,  1920. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION— PRIMARY— GIVING  AWAY  PENCILS.  ETC.,  IN  FURTHER- 
ANCE OF  CAMPAIGN. 
Dear  Sir :  March  23,  192a 

Replying  to  your  letter  of  March  22nd.  I  am  enclosing  you  herewith  copy 
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or  a  letter  which  I  have  written  to  Mr.  J.  S.  Clark  of  St.  Petersburg,  Fin., 
which  gives  my  opinion  and  interpretation  of  Section  5018.  Revised  General 
Statutes  of  Florida. 

You  will  understand  that  I  nut  simply  answering  these  various  inquiries 
as  matters  of  information  and  that  I  desire  to  answer  such  inquiries  In 
such  way  that  if  a  candidate  follows  my  advice  it  cannot  he  later  said  that 
he  did  something  Illegal,  acting  upon  bis  reliance  on  the  advice  of  the 
Attorney  General. 

You  will  notice  that  Section  5919  Is  a  very  drastic  law.  My  opinion  in 
regard  to  giving  away  cigars  was  based  upon  the  language  of  the  statute 
which  says  that  money  cannot  be  expended  by  a  candidate  except  for  certain 
kinds  of  advertising  and  no  other  kinds  of  advertising. 

This  being  true,  it  would  appear  that  if  a  candidate  spends  money  for 
any  kind  of  advertising  other  than  that  permitted  by  Section  5918  he  is  doing 
so  in  violation  of  that  section, 

I  would  suggest  that  you  read  the  section  carefully  and  also  consult 
some  of  the  attorneys  at  DeFunlak  Springs  as  to  their  views  upon  It.  As 
for  me,  I  can  only  Interpret  the  statute  as  I  believe  It  would  l»e  interpreted 
by  n  court,  if  the  court  were  called  on  to  construe  the  same  and  I  would 
rather  make  a  mistake  on  the  side  of  safety  than  otherwise. 

You  will  notice  that  I  do  not  base  my  opinion  so  much  on  the  idea 
that  giving  away  cigars,  pencils,  etc.,  Is  to  entice  the  voter  as  upon  the  idea 
that  spending  money  for  such  purpose  is  for  an  unauthorized  purpose  under 
Section   5918. 

Trusting  this  Information  will  be  of  value  to  you,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TRANSCRIPTS  OF  RECORD— PREPARATION  ON  APPEAL— FEES  OF 

CLERK. 

March  27,  1928. 
Bear  Sir: 

Replying  to  your  letter  of  March  1 9th  I  beg  to  advise  that  in  my  opinion 
there  is  nothing  in  the  new  Clerk's  Fee  Bill  which  would  have  the  effect  of 
a  repeal  or  amendment  of  the  provisions  of  Chapter  9281,  Acts  of  1923,  Laws 
of  Florida,  relating  to  the  preparation  of  transcripts  of  record  upon  appeal. 

In  all  other  cases  not  governed  by  Chapter  8281  It  would  appear  that  the 
fees  are  those  provided  for  by  the  new  fee  bill. 

Cordially, 
FRED  H.  DAVIS,  Attorney  General. 

ELECTION— PRIMARY  COUNTY  OFFICERS  REQUIRED  TO  BE 

NOMINATED. 

March  28,  1928. 
Dear  Sir: 

Inasmuch  as  the  Clerk  of  the  Circuit  Court  Is  made  the  officer  who  is 
charged  with  the  duty  of  receiving  and  filing  oaths  of  persons  who  desire 
to  become  candidates  for  office  In  Primary  Election,  I  beg  to  advise  you  that 
On  Monday,  March  26th,  1928,  the  Supreme  Court  of  Florida  handed  down  an 
opinion  in  the  case  of  J.  W.  Knight  vs.  John  II.  Atkiu  et  at.,  on  writ  of 
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error  to  the  Circuit  Court  of  Italian  River  county,  wherein  the  Supreme 
Court  held  that  their  Advisory  Opinion  to  the  Governor,  94  Fla.  986,  114 
So.  889.  !u  the  Elmore  Cohen  ease,  would  he  limited  to  that  case  only  and 
would  not  apply  to  other  comity  officers. 

I  quote  the  following  excerpt  from  Mint  opinion   (Knight  fa.  At  kin  i  : 
When  n  new  county  is  created  during  any  one  of  the  stated  cycles 
or  perti wis  of  four  years,  such  county  is  officered  hy  the  officers  named 
in   Section  10.  Article  XV11I  of  the  Constitution  aud   the  terms  of 
office  of  such  enumerated  officers  correspond  with  the  cycle  or  pe- 
riod  of  the  then   current   terms  of  such   officers   in   all    the  other 
counties  so  that  there  shall  lie  uniformity  in  the  terms  of  the  county 
officers  named  in  Section  10.  Article  XVIII  of  the  Constitution. 
The  effect  of  the  last  holding  of  the  Supreme  Court  is  to  remove  an  ap- 
parent  irreconcilable  conflict  between  the  Advisory  Opinion  of  the  Court  in 
the  Elmore  Cohen  case  and  the  previous  opinion  of  the  Court  reported  In  88 
Fin.   500. 

The  county  officers,  therefore,  who  should  he  elected  in  the  coming  Gen- 
eral Election  and  accordingly  must  Iteeoine  candidates  in  the  coming  Pri- 
mary Election  are  as  follows:  County  Judge,  Clerks  of  the  Circuit  Court, 
Sheriff,  Tax  Assessor.  Tax  Collector,  County  Superintendent  of  Public  In- 
struction,  County  Surveyor,  Justices  of  the  Peace  and   Constables. 

Please  give  this  information  suitable  publicity  in  your  local  press  in  order 
that  all  candidates  and  prospective  candidates  may  lie  advised  of  their  rights 
In  the  premises. 

The  decision  of  the  Supreme  Court  particularly  affects  teruiB  of  office 
of  certain  officers  in  Gulf,  Gilchrist.  Indian  River,  Martin  and  Dade  counties. 

Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION,   PRIMARY— FILING    STATEMENTS   BY  CANDIDATES—FEE 

April  2,  1928. 
Dear  Sir : 

Replying  to  your  letter  of  the  29th  nit.  to  the  Attorney  General,  I  beg  to 
advise  that  Section  .130,  Revised  General  Statutes,  provides  that  candidates 
for  county  offices  shall  tile  Iheir  statements  provided  for  in  Section  320  and 
pay  their  filing  fees  as  required  by  law  to  the  Clerk  of  the  Circuit  Court  not 
less  than  20  days  previous  to  the  day  of  the  primary  election. 

There  is  no  law  requiring  the  clerks  to  remain  at  or  around  their  offices 
until  midnight  on  the  last  day,  yet  if  the  candidate  should  tender  his  state- 
ment and  tiling  fee  at  any  time  on  said  day  in  my  mind  the  same  should  be 
accepted  as  having  been  filed  and  paid  within  the  time  required  by  the  statutes. 
Very  truly  yours. 

II.  E.  CARTER.  Assistant  Attorney  General. 

ELECTION,  PRIMARY— NOMINATION  OF  SUPERVISORS  OF 
REGISTRATION 

April  2,  1928. 
Dear  Sir: 

This  will  n ('knowledge  the  receipt  of  your  letter  of  the  30th  ult.  on  the 
above  subject. 

Please  be  advised  that  the  office  of  Supervisor  of  Registration   is  an 
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appointive  office,  tint  the  Democratic  Executive  Committee  has  Included  this 
office  In  its  official  call  so  the  county  supervisors  will  have  to  run  in  the 
coming  primary.    Tlie  candidates  elected  will  lie  appointed  by  the  Governor. 
Trusting  this  auswers  your  inquiry,  I  am, 
Cordially  yours, 

FRED  H,  DAVIS,  Attorney  General. 

ELECTION,  PRIMARY— ELIGIBILITY  TO  VOTE  IN 

A|.rii   5.   1088, 
Dear  Sir : 

This  will  acknowledge  the  receipt  of  your  letter  of  the  3rd  Inst.,  ad- 
dressed fo  the  Attorney  General,  who  is  at  (his  time  out  of  the  city. 

I  note  your  inquiry  as  to  whether  a  party  who  lias  been  convicted  of 
murder  in  your  county  and  the  judgment  thereof  reversed  by  the  Supreme 
Court  would  be  disqualified  to  vote  in  the  primary  on  June  5th,  102*. 

The  judgment  having  l>een  reversed  by  the  Supreme  Court  for  a  new  trial 
lias  the  effect  of  placing  the  party  in  the  same  position  as  if  he  tiad  never 
been  tried. 

Therefore,  he  will  not  tie  disqualified  from  voting  by  reason  of  a  convic- 
tion and  judgment  which  have  been  reversed  for  a  new  trial. 
Very  truly  yours, 

H.  E.  CARTER,  Assistant  Attorney  General. 

ELECTION,  PRIMARY— CANDIDATES— LAST  DAY  FOR  QtALI  EYING 

April  10.  1028. 
Pear  Sir: 

Section  330.  Revised  General  Statutes,  provides  that  each  candidate  for 
nomination  for  office  to  tie  voted  for  wholly  within  n  single  county  shall  file 
a  sworn  statement  and  receipt  for  committee  assessment,  if  any  were  assessed, 
and  pay  his  filing  fee  to  the  Clerk  of  the  Circuit  Court  of  the  county  not  leas 
than  twenty  (20)  days  previous  to  the  day  of  the  primary  election. 

In  my  opinion  the  20-day  iieriod  referred  to  In  this  section  will  expire  on 
midnight.  May  15,  192S. 

Trusting  this  answers  your  Inquiry  of  April  7th,  and  with  kind  personal 
regards,  I  am.  Cordially  yours, 

FRED  H,  DAVIS,  Attorney  General. 

ELECTION— PRIMARY— I) FT Y  OF  CLERK  TO  RECEIVE  CANDIDATE'S 
OATH  AND  FILING  FEE. 

April  10,  1KW. 
Dear  Kir: 

I  have  your  letter  of  April  5th,  requesting  my  opinion  as  to  whether 
or  not  a  candidate  for  nomination  In  the  June  Primary  In  192S  can  lawfully 
qualify  with  the  chairman  of  the  County  Democratic  Executive  Committee 
under  the  circumstances  outlined   in  your  letter. 

In  the  case  of  John  S.  Taylor  vs.  H.  Clay  Crnwford,  decided  by  the  Su- 
preme Court  March  9th,  1028.  the  Supreme  Court  held  that  the  receipt  of 
the  candidates'  oath  and  the  receipt  of  the  filing  fee  by  the  designated  statu- 
tory officer  was  a  ministerial  duty  and  that  it  was  not  for  such  officer  to 
pass  upon  whether  or  not  candidate  was  qualified. 

In  order  to  be  a  candidate  a  person  must  be  a  qualified  elector  of  the 
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county.  If  the  party  in  question  has  registered  and  paid  his  poll  taxes  to 
vote  in  your  county  there  is  no  legal  authority  to  refuse  to  accept  his  papers 
as  n  candidate  for  any  office  in  Wakulla  county,  even  though  he  may  have 
registered  falsely  as  a  voter  in  Wakulla  county  and  may  not  be  eutitled  to 
vote  there. 

In  Biich  a  case  the  candidate  would  be  guilty  of  perjury  for  swearing 
to  a  residence  qualification  which  did  not  exist  and  might  also  be  ousted 
from  bis  position  by  legal  proceedings  if  it  could  be  proved  that  he  had  so 
sworn  falsely  in  order  to  become  a  registered  voter. 

At  any  rate,  it  is  neither  your  duty  nor  the  duty  of  the  State  Democratic 
Executive  Committee  to  undertake  to  pass  upon  the  matter  in  view  of  what 
the  Supreme  Court  has  said  in  the  above  case. 

Trusting  this  answers  your  inquiry,  I  am. 

Cordially  yours. 

FRED  H.  DAVIS.  Attorney  General. 

ELECTION— PRIMARY— FILING  CAMPAIGN  EXPENSE  STATEMENTS. 

April  16.  1928. 
Dear  Sir: 

Answering  your  letter  of  April  8th.  I  Iwg  to  advise  that  the  dates  of 
tiling  campaign  expense  statements  by  candidates  as  required  by  Sections  364 
and  Sfift  Revised  General  Statutes  of  Florida,  are  as  follows: 

First  statement  must  be  filed  not  earlier  than  May  1st  nor  later  than 
May  «th.  1928. 

Second  statement  must  be  filed  not  earlier  than  May  24th  nor  later  than 
Mfty  27th,  1928. 

The  third  statement  must  be  filed  not  earlier  than  June  6th  and  not  later 
than  June  15th,  1928. 

You  will  notice  that  Section  366  requires  a  separate  statement  to  be  filed 
under  oath,  giving  the  names  of  the  political  workers  and  telling  for  what 
consideration,  if  any,  such  work  was  done.  Such  statement  must  be  filed 
not  earlier  than  Juue  6th  nor  later  than  June  15tb. 

For  candidates  for  State  office  the  forms  provided  by  the  Secretary  of 
State  embrace  in  one  statement  the  requirements  of  Sections  364  and  366  as 
to  the  third  and  fourth  statements  required  by  law. 

The  last  date  for  candidates  to  qualify  where  the  office  to  be  voted  on 
by  one  county  is  May  15th.  1928,  Section  330,  Revised  General  Statutes. 

The  last  date  for  a  person  to  qualify  as  a  candidate  for  nomination  to 
tie  voted  for  by  the  electors  of  more  than  one  county  is  May  5th. 

Trusting   this   answers  your  inquiry.    I    am. 

Very  truly  yonrs, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION— PRIMARY— FILING  FEE  OF  CANDIDATES. 

April  19,  1928. 
Dear  Sir : 

There  is  nothing  in  the  statutes  of  Florida  which  requires  the  Board  .of 
County  Commissioners  to  adopt  a  resolution  fixing  the  amount  of  the  filing 
fee  for  various  county  officers  in  order  for  the  candidates  to  qualify. 

The  amount  of  the  fee  is  mandatorily  fixed  by  Section  328,  Revised  Gen- 
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cral  St  mutes  of  Florida  at  3  percent  of  the  annual  salary  or  compensation  of 
the  office  sought  by  the  candidate,  if  such  office  has  a  salary. 

The  law  governs  the  question  and  no  resolution  of  I  he  Board  of  County 
Commissioners   Is  necessary.  . 

Therefore,  a  person  may  lawfully  qualify  at  any  time  after  the  County 
lienweratlc  Executive  Committee  has  fixed  the  party  assessment  iiikhi  pay- 
ing 8  percent  of  the  salary  of  the  office  and  otherwise  complying  with  the  taw. 

1  understand  it  is  a  general  practice  for  the  County  Commissioners  of 
the  several  counties  to  pass  such  a  resolution  as  referred  to  by  you  ami  I 
presume  that  this  is  merely  a  determination  hy  the  County  Co  in  inissi  oners 
as  to  what  is  the  annual  salary  of  the  office  which  is  to  lie  voted  on  In  order 
that  the  clerk  may  properly  compute  the  3  percent  In  question  in  view  of 
the  fact  that  most  of  the  offices  voted  on  In  the  county  are  offices  paid 
by  fees. 

The  duty  of  determining  what  the  3  percent  amounts  to  Is  the  duty  of 
the  Clerk  of  the  Circuit  Court  and  while  he  may  file  the  resolution  of  the 
County  Commissioners  If  he  sees  fit  to  do  so,  he  Is  not  bound  by  the  ni-iinn 
of  the  County  Commissioners  and  therefore  I  would  say  that  if  a  candidate 
has  filed  his  necessary  papers  with  you  as  Clerk  of  the  Circuit  Court,  has 
paid  his  party  assessment,  has  paid  what  you  demanded  of  him  under  Section 
328  and  has  received  from  you  a  receipt  showing  this  after  making  the  nec- 
essary affidavit  to  become  a  candidate  that  such  a  person  is  duly  qualified  and 
his  name  will  have  to  go  on  the  ballot  in  the  general  primary,  notwithstand- 
ing such  action  took  place  prior  to  the  action  of  the  County  Commissioners 
to  which  you  refer. 

In  order  to  avoid  a  controversy  as  a  matter  of  isdlcy.  I  would  suggest 
that  you  file  the  resolution  adopted  by  the  County  Commissioners  as  to  the 
amount  of  the  filing  fee  to  be  required  but  as  I  have  stated,  this  Is  not 
required  hy  tile  law,  the  clerk  being  the  judge  of  that  question. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

OFFICE— CONSTITCTIOX    PHUHIIUTS   HOLDING  TWt  >   OH   MOKE. 

April  19.  mat. 
Dear  8ir: 

The  office  of  Port  Commissioner  of  the  St.  Lucie  Inlet  District  Is  an  of- 
fice within  the  meaning  of  the  Constitution  of  the  State  of  Florida  and  In 
the  event  such  Port  Commissioner  were  elected  as  Supervisor  of  Registration 
of  the  county  he  would  have  to  resign  his  office  as  Port  Commissioner, 

The  Constitution  of  this  State  prohibits  the  holding  of  two  or  more  State 
or  county  offices  of  trust,  profit  or  honor  at  one  and  the  same  time,  although 
a  person  may  hold  a  city  office  at  the  same  time  as  he  holds  a  State  or 
county  office.  Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 

ELECT!  ONS— VOTI  NO  PR  EC1  NOT 

April  V.K  MB 
Deaf  Sir: 

Paragraph  T  of  Section  210,  Revised  General  Statutes  of  Florida,  which 
portion  is  applicable  to  primary  elections,  as  well  as  to  general  elections, 
provides : 

11— A.  G. 
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No   |«?rsim   shall   be  permitted   to   vote,   or  shall    such    vote  be 
counted,  unless  the  person  registers  to  vote  in  the  election  district  in 
which  he  or  she  shall  have  his  or  her  permanent  place  of  residence. 
In  view  of  this*  section  I  would  say  that  a  man  who  bad  moved  his  resi- 
dence to  I-eon  county  and  hud  become  a  voter  in  the  City  of  Tallahassee  could 
not  lawfully  vote  in  Wakulla  county  unless  he  can  change  bis  residence  hack 
to  that  county  and  re-register. 

However,  yon  will  understand  that  whether  a  man  has  changed  his  res- 
idence or  not  in.  a  question  of  fact  and  not  a  question  of  law,  and  I  express 
no  opinions  concerning  disputed  questions  of  fact. 

Of  course,  if  a  man  is  not  a  qua  I  i  tied  voter  he  has  no  right  to  become  a 
candidate  tinder  the  terms  of  the  oath  provided  by  Section  32G,  which  requires 
that  a  candidate  swear  that  he  is  a  qualified  voter  of  the  particular  county. 
ate.     Trusting  this  answers  your  inquiry  of  April  4th,  I  am, 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION,    PRIMARY— RECEIPT    OF    CLERK    FOR    CANDIDATE'S 

FILINC,  FEE 

April  19,  1928. 
Hear  Sir: 

Answering  your  letter  of  April  Hth,  I  beg  to  udvise  that  I  am  of  the 
opinion  that  the  Clerk  of  the  Circuit  Court  should  issue  to  candidates  who 
have  complied  with  Section  32(>,  Revised  General  Statutes  of  Florida,  and  who 
have  paid  the  required  filing  fee,  a  receipt  of  the  clerk  showing  the  payment 
and  the  amount  paid  as  well  as  other  details  of  qualification. 

In  fact,  there  is  a  printed  form  of  receipt  which  is  generally  used  for  this 
pur] lose,  copy  of  which  I  am  sending  herewith. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COMMISSION  KRS  OF  ST.  LCCIE   INLET  DISTRICT— GENERAL 

ELECTION 

April  28,  1028. 
Dear  Sir: 

Answering  your  letter  of  April  17th.  I  will  say  that  It  appears  to  me  that 
the  Commissioners  of  the  St.  Lucie  Inlet  District  should  be  elected  by  the 
qualified  electors  and  freeholders  residing  in  the  entire  district  although  the 
law  requires  that  one  of  the  Commissioners  shall  reside  in  Sub-district  No.  1 
and  two  shall  reside  in  Sub-district  No.  2. 

Section  1  of  the  call  of  the  Democratic  Executive  Committee  provides  for 
the  nomination  of  candidates  for  all  elective  State  and  county  offices  at  the 
coming  Democratic  primary.  As  these  officers  are  not  State  or  county  officers 
but  district  officers  it  does  not  appear  that  they  will  have  to  be  nominated  in 
the  approaching  primary,  but  they  will  have  to  l>e  voted  upon  in  the  general 
election  by  the  qualified  electors  and  freeholders. 
Trusting  this  answers  your  inquiry,  I  am, 
Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 
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BKIDGE8— ADVEHTISIXG  FOR  BIDS  FOR  REPAIRING 

May  2.  UK'S. 
Dear  Sir : 

I  note  jour  Inquiry  with  reference  to  the  requirements  of  Section  148U, 
Revised  General  statutes,  with  particular  reference  to  the  matter  of  repair- 
ing bridges  and  fills  in  your  county,  caused  by  the  recent  heavy  rains. 

It  may  lie  unfortunate  that  there  Is  no  exception  to  the  mandatory  re- 
quirement of  tills  statute,  but  there  seems  to  be  none,  however.  If  the  cost  of 
repairing  as  applied  to  each  job  exceeds  $300,  then  tinder  the  law  the  board 
is  required  to  advertise  for  bids. 

The  work  could  not  be  split  up  for  the  purpose  of  evading  this  statute. 
However,  if  the  entire  work  of  repairing  any  particular  bridge  or  fill  In  leas 
than  $300  then  it  would  hardly  l>e  necessary  to-  advertise. 

Very  truly  yours 

FRED  II.  DAVIS,  Attorney  General. 

TAX  DEEDS-— ISSUANCE 

May  3.  192s. 
Hear  Sir: 

I  Have  been  under  the  impression  that  I  hail  already  answered  your  letter 
of  March  24th,  asking  me  to  construe  the  law  with  reference  to  the  Issuance 
of  tax  deeds. 

I  And,  however,  that  I  apparently  have  not  done  so. 

In  my  opinion  Sections  779,  Revised  General  Statutes,  contemplates  and 
requires  that  when  a  tax  deed  la  Issued  all  outstanding  tax  certificates  shall 
be  taken  up  as  a  condition  precedent  to  obtaining  deed  so  that  the  property 
from  thenceforth  may  be  clear  as  far  as  taxes  are  concerned. 

'I'li«  language  of  the  statute  Is  that  "all  other  outstanding  certifiViiit-s 
governing  said  lands"  shall  be  paid  for  and  there  is  nothing  in  the  statute  to 
indicate  that  this  language  means  only  those  outstanding  taxes  which  are 
held  by  the  State. 

I  might  add  that  this  opliiion  is  In  conformity  with  the  practice  as  I  have 
observed  it  throughout  many  of  the  other  counties  in  this  State,  all  of  which 
require  that  all  tax  certificates  be  taken  up  before  redemption  is  allowed. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION,   I'HI MARY— CANDIDATES  ANNOUNCING  AFTER   FILING 
Flit  ST  EXPENSE  STATEMENT 

May  B,  1!*2*. 

licai'  Sir : 

The  question  contained  in  your  letter  of  April  24th  is  answered  by  the 

opinion  of  the  Supreme  Court  In  the  case  of  State  vs.  Patterson.  67  Fla.  49l». 

where  tile  Court  held  as  follows : 

II  a  person  in  good  faith  actually  arid  In  fact  first  announces  or 
becomes  a  candidate  for  county  office  at  a  time  which  is  less  thau 
twenty-flve  days  prior  to  the  date  of  the  primary  election,  he  mast 
*  •  •  qualify  within  the  prescribed  time  and  la  required  to  file  all 
the  statements  and  do  all  things  prescribed  for  such  a  candidate  to 
do  after  he  in  fact  becomes  a  candidate,  but  he  Is  not  required  to  file 
statements  of  expenses  at  a  time  when  he  was  not  in  fact  a  candidate. 
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This  means  thai  if  a  fiersou  becomes  a  candidate  at  any  time  longer  than 
twenty-five  days-  (trior  to  the  (late  of  the  primary  he  must  file  his  first  state- 
ment of  campaign  expenses  after  lie  becomes  a  candidate  not  earlier  than 
thirty  (30)  days  nor  less  than  twenty-five  (25)  days  prior  to  the  election,  hut 
if  he  becomes  a  (-undid ate  less  than  twenty- five  (25)  days  prior  to  the  date  of 
the  primary,  i.  e..  between  Slay  10th  and  May  15th  the  latter  being  the  last 
date  to  qualify,  then  the  candidate  must  file  his  qualification  pa  iters  on  or 
before  May  loth  and  at  the  same  time  he  files  his  qualification  papers  must 
file  his  first  statement  of  campaign  expenses  which,  while  not  being  within 
the  time  named  in  the  law,  is  nevertheless  permitted  at  the  time  the  candi- 
date qualifies  because  of  the  fact  that  he  was  not  earlier  a  candidate,  but  in 
order  to  entitle  the  candidate  to  have  his  name  printed  on  the  ballot  when 
he  lias  not  filed  his  first  campaign  statement  within  the  time  limited  by  law,  it 
would  have  to  appear  that  such  candidate  in  good  faith  became  a  candidate 
and  so  announced  himself  after  the  time  limit  for  filing  the  first  campaign 
expense  statement  expired. 

Trusting  this  answers  your  inquiry,  1  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION.    FR1  MARY— REGISTRATION    OF    TKRSONS    BY    TAX    COL- 
LECTORS 

May  7,  1928. 
I) ear  Sir : 

Answering  your  letter  of  May  3rd,  I  beg  to  advise  that  the  tax  collector 
is  only  authorized  to  register  persons  under  the  circumstances  mentioned  in 
Section  313.  Revised  General  Statutes,  via.,  "when  paying"  poll  taxes  to  the 
collector. 

In  the  ease  of  persons  over  age  und  not  subject  to  poll  taxes,  if  they 
desire  to  register  before  the  tax  collector  they  will  have  to  waive  their  exemp- 
tion and  pay  such  poll  taxes  in  order  to  be  registered  by  the  tax  collector,  as 
the  tax  collector  is  not  authorized  to  register  anyone  except  a  person  who  is 
paying  jk>11  taxes. 

Trusting  this  answers  your  inquiry,  I  am, 

Very  truly  yours, 

FRED  II.  DAVIS,  Attorney  General. 

ELECTIONS— ASSISTANCE  IN  .MARKING  BALLOTS 

May  14,  1928. 
Dear  Sir : 

Replying  to  your  request  for  my  opinion  in  the  matter,  I  beg  to  advise 
that  the  law  of  the  State  of  Florida  requires  that  the  voting  for  candidates 
be  done  in  secret  and  it  is.  therefore,  unlawful  for  more  than  one  voter  to 
occupy  the  voting  booth  at  one  and  the  same  time,  and  it  is  unlawful  for  a 
voter  to  see.  or  permit  others  to  see,  how  he  voted. 

With  regard  to  the  marking  of  ballots,  the  law  requires  that  each  person 
shall  mark  his  own  ballot  without  assistance  from  anyone  else  unless  his 
eyesight  is  so  defective  that  he  cannot  see  the  ballot  or  unless  he  has  lost  his 
bands,  etc.,  or  is  physically  incapacitated  to  mark  his  ballot. 

The  fact  that  a  person  cannot  read  and  write  is  no  excuse  for  him  to  ask 
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for  assistant*  in  voting  Ms  ballot  unless  bis  eyesight  le  so  bad  that  he  cannot 
see  to  mark  his  ballot. 

Trusting  thiB  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTIONS,    PRIMARY— FAIM'HE   TO   FILE    EXPENSE    STATEMENTS 

May  13,  1888. 
/tear  Sir: 

I  hare  your  letter  of  Slay  12th,  In  which  you  asked  my  opinion  as  to 
whether  or  not  a  candidate  who  failed  to  file  his  first  campaign  expense 
account  In  the  allotted  time  and  who  has  filed  same  on  May  12th  and  pre- 
sented a  satisfactory  excuse  for  such  failure  can  now  be  lawfully  considered 
as  a  candidate  for  the  office  which  he  seeks. 

In  answer  to  your  inquiry,  I  beg  to  quote  a  portion  of  an  opinion  ren- 
dered on  the  subject  by  former  Attorney  Cenernl  T.  F.  West,  dated  May  ISth, 
191G,  in  which  he  said  : 

This  statute  expressly  prohibits  the  placing  of  the  name  of  a  can- 
didate who  fails  to  file  a  statement  required  on  the  ballot  for  either 
the  primary  or  the  general  election,  and  prescribes  a  definite  penalty 
for  those  who  violate  it.  In  my  opinion,  no  one  lias  authority  to  waive 
the  express  provisions  of  this  law. 

I  fully  agree  with  Judge  West's  interpretation  of  the  law  and  such  has 
treen  Its  interpretation  ever  since  the  statute  was  passed  In  191:!. 

While  It  is  very   unfortunate  that  the  candidate  In  question  failed  to 
comply  with  the  Act  and  no  doubt  bas  a  good  excuse  fjor  so  doing,  yet  there 
are  some  ten  or  fifteen  State  candidates  who  likewise  fallen!  to  comply  with 
the  law  and  their  names  are  cot  out  by  the  Secretary  of  State. 
Trusting  this  answers  your  Inquiry,  I  am. 
Very  truly  yours, 

FRED  II,  DAVIS.  Attorney  General. 

SCHOOL    HOARD— MEMBER    OF    NOT    AUTHORIZED    TO    CONTRACT 
FOR  TRANSPORTATION  OF  STfPKXTS. 

May  lit,  1928. 
Dear  Sir : 

Answer  ins  your  letter  of  the  Kith.   I  think  that  Sections  5339  nnd  .Vim. 
Revised  General  Statutes  of  Florida,  make  it  unlawful  for  a  meinlwr  of  the 
School  Board  to  contract  for  the  transportation  of  students. 
Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

WITNESS— NON-RESIDENT— MILEAGE  AND  PER   DIEM    EXPENSES. 

May  20.  1928. 
iJear  Mr; 

I  have  your  letter  of  May  14th,  requesting  my  opinion  as  to  what  should 
lie  allowed  a  witness  residing  out  of  the  State  of  Florida  who  appears  be- 
fore a  court  In  this  State. 

I  have  just  rendered  an  opinion  to  Hon.  Ernest  Amos  on  this  subject 
in  regard   to  grand  jury  witnesses  lint  the  principles  nre  applicable   to  all 
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witnesses  and  I  respectfully  refer  you  to  the  paragraph  which  I  hare  marked. 
which  I  think  fully  answers  your  question. 

I  think  that  insofar  as  the  compensation  for  the  coming  from  outside  the 
State  is  concerned,  that  the  amount  of  compensation  should  be  determined 
and  allowed  by  the  judge  of  the  court  by  special  order. 

Payment  of  mileage  traveled  into  the  State,  as  well  as  per  diems  while 
in  the  State,  is  governed  by  the  usual  provisions  of  law. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION.    INSPECTORS— COUNTY  COMMISSIONERS    MAY   APPOINT 

ADDITIONAL. 

May  26,  1928. 
Dear  Mr; 

The  following  letter,  which  is  self-explanatory,  is  being  sent  to  all  clerks 
of  this  State  in  view  of  numerous  inquiries  as  to  the  legality  of  the  appoint- 
ment of  additional  inspectors  of  election  where  voters  are  so  numerous  that 
the  ordinary  three   (3)   inspectors  cannot  properly  conduct  the  election. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 


May  26.  1828. 
near  Sir: 

Confirming  my  telegram  to  you,  I  beg  to  advise  that  I  have  carefully 
considered  the  question  of  whether  or  not  it  would  be  legal  for  Boards  of 
County  Commissioners  to  appoint  additional  inspectors  to  serve  in  those 
precincts  where  the  voting  population  is  so  large  that  the  three  (3)  inspec- 
tors provided  by  Section  249,  Revised  General  Statutes,  ns  amended  by  Chap- 
ter 8587,  Acts  of  1921.  cannot  properly  handle  the  number  of  voters  whi> 
are  entitled  to  vote. 

The  statute  In  question  says  that  the  Board  of  County  Commissioners 
shall  appoint  three  (3)  Inspectors  but  does  not,  except  by  implication,  say 
that  additional  inspectors  may  not  be  appointed.  It  seems  to  me  that 
the  proper  construction  of  the  election  law  should  he  predicted  upon 
a  consideration  of  the  object  of  the  election  law  regulation,  which  is  to  in- 
sure each  qualified  voter  the  right  to  exercise  his  franchise  under  circum- 
stances which  will  insure  a  fair  and  impartial  election,  counting,  canvass  of 
the  votes  and  declaration  of  result. 

The  case  of  Pickett  vs.  Russell,  decided  by  the  Supreme  Court  of  Flor- 
ida and  reported  in  42nd  Florida  Report,  page  118,  holds  that  an  election 
cannot  be  declared  void  where  persons  act  as  inspectors  of  election  and  are 
recognized  by  electors  as  election  officers  and  make  returns  of  the  election 
as  such,  which  returns  are  duly  canvassed.  , 

The  holding  of  the  Supreme  Court  Is  based  upon  the  fact  that  siich 
inspectors  of  election  are  de  facto,  if  not  de  jure  officers,  and,  therefore,  their 
acts  done  under  cover  of  office  should  be  respected  and  observed  In  the  ab- 
sence of  any  fraud. 

It  appears  that  in  one  precinct  in  this  State  there  are  1,785  voters. 
Considering  the  time  during  which  the  poUs  are  allowed  to  be  open  by  law 
it  will  require  that  three  (3)  voters  per  minute  be  handled  hy  the  inspectors. 
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which  Is  an  utter  impossibility.  Furthermore,  the  low  allows  five  (5)  min- 
utes fur  each  voter  to  fill  out  his  ballot.  See  Section  274,  Revised  General 
Statutes. 

It  can  readily  be  seen  that  if  a  inter  is  allowed  his  full  legal  rights 
that  It  will  be  impossible  for  such  a  large  number  of  voters  to  vote  in  one 
election  day,  which  lasts  from  8  o'clock  in  the  morning  until  7:25  at  night 
i  sundown ) . 

Accordingly, •  I  am  of  the  opinion  that  in  the  absence  of  an  express  pro- 
hibition in  the  law  against  so  doing  wherever  the  Board  of  County  Commis- 
sioners of  any  county  finds  that  by  reason  of  nn  excessively  large  number  of 
voters  In  a  particular  precinct  that  it  will  be  impractical  for  the  three  (3) 
regular  Inspectors  provided  for  by  law  to  handle  the  number  of  voters  who 
are  authorized  to  vote,  it  will  be  perfectly  legal  nnd  proper  for  such  County 
Commissioners  to  pass  a  special  resolution,  reciting  the  fact  that  they  And 
and  determine  by  reason  of  such  an  excessive  number  of  voters  that  It  is  nec- 
essary for  the  proper  conduct  of  the  election  that  additional  Inspectors  of 
election  be  appointed  for  such  precinct. 

Such  resolution,  wheu  adopted,  should  l>e  published  and  notice  of  the 
additional  inspectors  so  appointed  should  l»e  published  In  a  uewspaper  tn  like 
manner  as  provided  for  by  Section  249,  Revised  General  Statutes.  Such 
inspectors  should  be  sworn  in  on  election  day  as  all  tie  other  inspect ors  are 
sworn  in  and  the  oath  aa  inspector,  which  is  taken  and  si  cried  by  them  should 
lie  returned  with  other  election  papers  nnd  tiled  as  part  of  the  election  returns. 

1  am  convinced  that  the  courts  will  uphold  this  act  inn  em  the  theory  that 
the  primary  purpose  of  the  election  law  is  to  insure  each  voter  of  his  right 
to  vote  as  well  as  a  proper  and  fair  conduct  of  the  election,  and  that  unless 
fraud  is  committed  by  some  of  the  persons  so  appointed  and  acting  as  addi- 
tional Inspectors  the  conduct  and  holding  of  the  election  will  not  be  ad- 
versely affected  by  the  fact  that  more  than  three  (3)  inspectors  provided  for 
by  statute  are  appointed  and  serve. 

Wry  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTIONS— ASSISTING  IN  MARKING  BALLOTS 
near  Sir:  May  28.  192s. 

I  enclose  pamphlet  which  gives  opinion  rendered  by  me  on  the  subject  of 
marking  ballots  by  persons  who  are  unable  to  mark  their  own  ballots.  You 
will  observe  that  persons  who,  through  illiteracy  are  unable  to  read  or  write, 
are  entitled  to  no  assistance  in  the  marking  of  their  ballots,  although  persons 
whose  Inability  to  mark  their  ballots  Is  due  to  palsy,  failure  or  eyesight,  etc., 
are  entitled  to  such  assistance. 

You  will  also  observe  that  tickets  must  be  marked  by  at  least  two  of  the 
inspectors,  and  that  It  is  unlawful  for  one  Inspector  to  undertake  this  duty. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

INFORMATION— OMISSION  OF  CLERK'S  SEAL— HOW  CIRED 

near  Sir:  June  2-  1928- 

Owing  to  my  absence  from  the  city  I  have  not  previously  been  able  to 
answer  your  letter  of  May  26th. 
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I  urn  tii"  tbe  opinion  that  when  an  information  is  filed  in  tbe  County  Court 
for  which  the  clerk  has  failed  to  place  his  seal  that  such  defect  Is  amendable 
and  that  such  seal  may  lie  lawfully  placed  upon  the  information  after  It  Is 
filed  in  order  to  cure  any  defect  which  may  have  existed  by  reason  of  its 
omission  in  the  first  instance. 

A  court  seal  upon  a  paper  like  a  criminal  information  is  merely  an  au- 
thentication of  the  same  as  an  official  act.  and  under  the  laws  of  this  State 
an  information  filed  without  the  placing  of  the  seal  of  the  Clerk  of  the  Court 
upon  the  same  is  no  ground  for  quashing  or  setting  aside  the  information. 

This  subject  ia  governed  by  Section  (J0G4,  Revised  General  Statutes  of 
Florida,  which  provides  in  part  as  follows: 

No  Indictment  shall  be  quashed  or  judgment  arrested  or  new  trial 

be  granted  on  account  of  any  defect  in  the  form,  of  the  indictment. 

•     •     • 

In  a  County  Court  an  information  takes  the  place  of  an  indictment  and 
is  governed  by  the  same  rules  of  pleading  and  practice.  The  omission  of  a 
seal  from  an  Indictment  would  be  a  mere  defect  in  form  and  as  you  can  see 
by  reading  the  section  above  referred  to  no  information  or  indictment  should 
be  quashed  for  any  mere  defect  in  form. 

Frequently,  however.  In  important  cases  and  in  order  to  reduce  the  num- 
ber of  errors  to  a  minimum  the  judge  of  the  court  will  quash  an  indictment 
for  a  defect  in  form,  even  though  tbe  statute  says  that  such  indictment  shall 
not  be  quashed  for  such  defect,  it  being  within  the  inherent  power  of  the 
Court  to  quash  its  own  process,  whether  any  legal  reason  exists  therefor  or 
not,  and  based  upon  such  inherent  right  courts  frequently  do  quash  indict- 
inents  and  informations  in  order  that  there  may  be  no  possible  error  of  pro- 
cedure committed  which  would  give  the  defendant  a  right  to  appeal  the  case 
and  thereby  delay  the  ultimate  accomplishment  of  the  administration  of 
justice. 

With  kind  personal  regards,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

CLERK    CIRCUIT    COCRT— ENTITLED    TO    COMPENSATION    FOR    RE- 
INDEXING  RECORDS 

July  2,  1928, 
Dear  Sir : 

Your  letter  of  June  lllh  has  been  called  to  my  attention  since  my  return 
to  Tallahassee. 

There  is  nothing  in  tbe  laws  of  Florida  which  will  require  you  to  re-index 
records  destroyed  by  the  flood  without  compensation. 

The  fact  that  the  board  has  already  paid  you  In  part  for  the  service  you 
have  rendered  would  seem  to  be  sufficient  basis  on  which  to  recover  the 
entire  amount  of  your  bill. 

The  records  are  the  records  of  the  county  and  not  your  own  personal 
property  and  consequently  the  duty  of  paying  for  what  is  necessary  to  make 
these  records  complete  is  upon  the  County  Commissioners  who  are.  in  my 
opinion,  liable  for  the  service  you  have  performed  in  indexing  the  records. 

Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRKD  H.  DAVIS.  Attorney  General. 
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ELECTION,  GENER AL—  PREREQUISITE  TO  VOTE 

July  13.  1928. 
Dear  Sir : 

Section  215,  Revised  General  Statutes  of  Florida,  provides  that  the  pay- 
ment of  poll  taxes  for  the  general  election  shall  close  on  the  4th  Saturday  pre- 
ceding the  day  of  the  election.  This  date  fails  on  October  the  13th  for  the 
approaching  election,  which  is  to  be  held  November  the  8th. 

Section  227.  Revised  General  Statutes  of  Florida,  provides  that  the  reg- 
istration hooka  -shall  remain  open  for  the  general  election  until  the  second 
Saturday  of  the  month  preceding  the  day  in  each  year  in  which  there  Is  a 
general  election.  This  date  also  falls  on  Octolier  the  13th,  as  I  calculate  the 
time. 

Trusting  this  answers  your  inquiries,  and  with  kind  personal  regards, 
I  am.  Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

SHERIFFS— FEES  ENTITLED  TO. 

July  14,  1928. 
Dear  Sir: 

I  have  your  letter  of  July  3d.  In  which  you  ask  for  tny  opinion  construing 
Section  2,  of  Chapter  10091,  Acts  of  1S25.  Lbwb  of  Florida,  which  reads 
ns  follows : 

That  the  sheriffs  of  the  several  counties,  when  required  to  go 
tieyond  the  limits  of  this  State  to  bring  back  a  prisoner  charged 
with  nny  offense,  or  who  has  been  convicted  of  any  crime  in  this 
State,  and  has  escaped,  shall  charge  the  sum  of  Ave  cents  per  mile 
for  the  nrtutil  distance  traveled  lieyond  the  limits  of  this  State,  to- 
gether with  the  same  mileage  for  his  prisoner,  and  in  addition  thereto 
he  shall  receive  the  actual  and  necessary  expense  paid  out  for  and 
on  account  of  returning  the  prisoner  to  the  Slate  of  Florida, 

I  find  that  this  same  question  that  you  ask  was  passed  upon  by  former 
Attorney  General  Rivers  Buford,  who  held  that  under  the  Statute  when  a 
sheriff  is  required  to  cross  rtie  limits  of  the  State  of  Florida  he  Is  entitled 
to  five  cents  a  mile  for  each  mile  traveled  both  ways  beyond  the  limits  of 
the  State,  and  is  entitled  to  lire  cents  a  mile  for  the  distance  which  the 
prisoner  travels,  and  in  addition  thereto  is  entitled  to  receive  the  actual 
expense  paid  out  by  him  for  and  on  account  of  returning  the  priwner  to  the 
State.  This  includes  the  expenses  paid  to  other  officers  for  apprehending  and 
holding  the  prisoner.  If  any,  together  with  the  prisoner's  transportation  and 
food,  but  does  not  Include  money  which  the  sheriff  may  expend  for  his  own 
transportation  and  sustenance. 

-I  agree  with  Judge  Buford's  Interpretation  of  the  law  us  far  as  he  cues, 
which  1  find  corresponds  with  the  Interpretation  placed  upon  the  statute  by 
former  Attorney  General  Johnson  also. 

I  think  that  the  sheriff  would  also  !>e  entitled  to  reimbursement  for 
any  counsel  fees  which  he  might  be  forced  to  expend  In  defending  bis  proc- 
ess against  h-abcat  corput  proceedings  instituted  in  the  state  to  which  be  went 
for  his  prisoner. 

Ion  will  notice  that  the  statute  says  that  the  sheriff  is  entitled  to  re- 
ceive his  actual  and  necessary  expenses  paid  out  and  for  and  ou  account  of 
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"returning"  the  prisoner  to  the  State  of  Florida.  In  "returning"  the  pris- 
oner the  sheriff  is,  of  course,  forced  to  buy  a  railroad  ticket  for  the  prisoner 
and  when  he  pays  for  same  that  is  expense  paid  out  for  "returning"  the 
prisoner.  Likewise,  whatever  the  sheriff  pays  for  board  and  lodging  for  his 
prisoner  Is  also  a  part  of  the  expense  paid  out  by  him  for  "returning"  the 
prisoner.  The  five  cents  per  mile  mileage  allowed  for  the  prisoner  was  not 
to  pay  the  prisoner's  fare  back  to  the  State  but  is  to  he  regarded  as  com- 
pensation allowed  to  the  sheriff  for  the  services  performed  by  him  in  re- 
turning tbe  prisoner.  The  expense  of  the  return  takes  care  of  the  railroad 
fare,  etc.,  of  the  prisoner. 

I  also  think  that  tbe  sheriff  is  entitled  to  any  taxi  hire  which  he  may 
incur  while  away  from  home  in  connection  with  the  return  of  the  pris- 
oner, as  well  as  hotel  bills  incurred  by  the  sheriff  after  he  reaches  'his  des- 
tination when  such  hotel  bills  are  occasioned  by  reason  of  delay  in  getting 
custody  of  the  prisoner  from  the  out  of  state  authorities.  Telegrams  when 
sent  in  connection  with  tbe  "return"  of  the  prisoner  are  also  proper  items  of 
expense,  as  are  also  meals  which  the  sheriff  is  forced  to  purchase  while 
waiting  to  get  custody  of  the  prisoner  after  he  arrives  at  his  destination. 

I  have  marked  on  tbe  bill  you  submitted  to  me  those  items  which  I  think 
are  proper  charges.  Those  not  marked  are  considered  charges  not  recog- 
nizable by  law  as  they  are  not  expenses  incurred  for  the  "return"  of  the 
prisoner,  but  are  transportation  charges  incurred  for  transportation  of  tbe 
sheriff  personally  to  and  from  the  place  from  which  he  is  required  to  "re- 
turn" the  prisoner. 

As  I  have  stated  this  holding  accords  with  several  Opinions  which  were 
announced  from  the  Attorney  General's  office  during  the  period  which  my 
predecessors  served.  You  will  understand  that  this  conclusion  is  from  the 
consideration  of  the  fact  that  the  sheriff  is  not  only  supposed  to  be  able  to 
claim  "reimbursement  for  what  he  spends  for  going  after  his  prisoner,  but 
the  fees  allowed  him  are  supposed  to  be  so  fixed  that  be  will  he  able  to  earn 
a  certain  sum  of  money  over  his  expenses  in  order  to  pay  him  for  his  labors 
In  going  after  and  bringing  back  a  prisoner  who  has  gone  to  another  state. 

Trusting  this  answers  your  Inquiry  and  with  kind  personnl  regards,  I  am. 

Tours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

COUNTS  ATTORNEY— CONVICTION  FEE. 

,  August  2,  1928. 

Deo.'  Sir: 

The  Prosecuting  Attorney  is  entitled  to  $5  for  each  conviction,  i.e.,  $5 
conviction  fee  for  each  person  against  whom  a  judgment  of  conviction  is  ren- 
dered by  the  Court. 

I  am,  therefore,  of  the  opinion  that  if  42  prisoners  are  charged  with  the 
same  offense  in  one  affidavit  and  each  pleads  guilty  and  is  sentenced  by  the 
Court  the  County  Attorney  is  entitled  to  $5  for  each  person  against  whom 
a  judgment  of  the  Court  is  rendered  based  on  this  plea  of  guilty. 
This  ruling  has  been  made  by  the  Supreme  Court. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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TAXATION— CON 8TRICTI OX  PLACED  VPON. 

August  2.  1928. 
Dear  Sir:  ^* 

Referring  to  your  letter  of  July  24th,  which  came  to  my  office  while  I 
was  out  of  the  city,  I  beg  to  advise,  that  I  adopted  the  const  rurl  ion  placed 
upon  the  various  statutes  of  the  State  of  Florida  relating  to  taxation  which 
has  been  in  force  by  depart  men  tnl  ruling  of  the  Comptroller's  office  wince 
these  statutes  were  enacted. 

I  think  that  the  last  clause  of  Section  5.  Chapter  7806,  Acts  of  1919.  Is 
sufficiently  complete  In  Itself  and  explicit  enough  to  warrant  the  interpreta- 
tion which  has  been  placed  thereon  to  the  effect  that  tax  certificate  can  lie 
redeemed  upon  the  basis  of  the  last  assessed  valuation  where  such  I  a  at  as- 
sessed valuation  Is  less  than  the  regular  valuation. 

T  understand  thnt  this  law  was  prepared  In  the  Comptroller's  office  and 
was  passed  for  the  purpose  of  encouraging  the  redemption  of  lands  which  had 
been  sold  to  the  State,  It  being  taken  for  granted  that  where  a  laud-owner 
iind  failed  to  pay  taxes  and  the  land  had  "been  put  up  and  offered  for  sale 
and  had  been  bid  off  by  the  State  because  there  were  no  other  bidders  for  It. 
such  lands  must  not  be  worth  the  amount  of  the  taxes.  Consequently,  the 
Legislature  intended  to  hold  out  an  Inducement  to  the  owner  of  these  lands 
to  redeem  the  taxes  upon  the  basis  of  the  tow  valuation  in  order  to  get  the 
lands  back  upon  the  tax  books  so  that  the  State  and  county  might  collect 
taxes  upon  the  same. 

I  seriously  doubt  the  constitutional  validity  of  this  statute,  inasmuch  as 
it  destroys  the  equality  of  taxation  contemplated  by  the  Constitution  but 
as  the  administrative  officers  of  the  State,  including  the  Attorney  General 
and  Comptroller,  have  no  right  to  declare  a  statute  unconstitutional  but 
must  follow  It  «s  written  we  must  -proceed  to  carry  out  the  statute  In  the 
light  of  thflt  interpretation  which  Is  warranted  by  Its  language  and  obvious 
intent. 

I  might  add  that  perhaps  the  only  way  a  great  many  lands  which  have 
been  knocked  down  to  the  State  will  ever  get  back  on  the  tax  luniks  will  be 
tit  have  such  lands  redeemed  on  some  lower  valuation  than  that  of  1925  or 
1SI26,  on  which  tax  sale  was  based. 

Trusting  this  gives  you  the  explanation  you  desire.    1   am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION,    GENERAL— CANDIDATES    DEFEATED    IN    PRIMARY     I  >K 

BARRED' FROM  IIAVIXG  NAME  PRINTED  OX  BALLOT 
Dear  Sir:  August  20,   1028. 

Under  Section  312,  Compiled  Statutes  1927  (Chapter  12038,  Acts  1927), 
amending  Section  250,  Revised  General  Statutes,  It  Is  provided  that  names 
of  candidates  can  only  be  printed  on  the  general  election  ballots  in  the  man- 
ner and  upon  the  compliance  with  the  conditions  outlined  In  that  Act 

The  Courts  have  held  In  a  number  of  cases  that  the  Legislature  may  con- 
trol and  regulate  what  names,  if  any,  shall  be  printed  on  the  general  election 
ballots  and  may  even  go  so  far  as  to  entirely  prohibit  the  printing  of  any 
names  upon  such  ballots,  leaving  the  duty  of  writing  in  the  names  to  rest 
upon  the  individual  voter. 

Inasmuch  as  the  Legislature  has  n   right  to  entirely  dispense  with  the 
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printing  of  names  upon  the  general  election  ballots  it  also  has  the  right  to 
lay  down  the  rules  and  regulations  under  which  such  names  can  be  printed. 
See  State  vs.  Moore,  87  Minn.  308,  92  N.  W.  4,  Am.  St.  Reports  802. 

T'nder  Section  312,  Compiled  Statutes  1927,  it  appears  that  the  Legisla- 
ture has  provided  that  names  can  only  be  printed  upon  the  general  election 
ballots  in  this  State  under  the  following  circumstances: 

1.  When  the  candidate  has  been  nominated  at  a  primary  election  held 
according  to  law. 

2.  Where  the  candidate  has  been  duly  nominated  by  a  convention  held 
by  a  political  party  which  is  not  required  to  hold  a  primary  election, 

3.  Where  the  candidate  has  been  requested  to  become  such  candidate  by 
petition  signed  by  not  less  than  tweuty-nve  (25)  qualified  electors  from  each 
county  participating  in  the  election,  provided,  such  candidate  has  not  here- 
tofore "participated  as  a  voter  or  candidate,  in  the  affairs  of  a  political  party 
furnishing  a  nominee." 

It  appears,  therefore,  that  before  a  candidate's  name  can  be  printed  upon 
the  ballot  by  petition  of  25  names  it  must  be  made  to  appear  that  he  has  not 
participated  as  a  voter  or  candidate  in  the  "affairs"  of  a  political  party  fur- 
nishing a  nominee. 

The  question  then  arises  as  to  what  amounts  to  a  "participation"  in  the 
affairs  of  a  political  party  within  the  meaning  of  the  statute. 

It  will  be  noted  that  the  language  of  the  statute  is  to  the  effect  that  the 
voter  must  not  have  participated  in  the  "affaira"  of  such  political  party  and 
the  statute  does  not  say  a  participation  in  the  primary  election  or  convention. 

I  would  say,  therefore,  that  when  a  person  registers  as  a  member  of 
either  the  Republican  or  Democratic  Party  or  any  other  recognized  political 
party,  such  voter  by  the  mere  act  of  registration  as  a  member  of  the  party, 
especially  in  cases  where  primary  elections  are  held  to  supply  nominees,  to 
that  extent  participated  in  the  "affairs"  of  ench  political  party  and  he  is 
thereby  debarred  from  having  his  name  printed  upon  the  general  election 
ticket  as  a  candidate  against  the  nominee  of  a  political  party  whose  affairs 
he  has  participated  in. 

It  will  be  noted  that  the  statute  in  question  is  very  drastic  and  its  word- 
ing is  all  inclusive.  The  obvious  purpose  of  passing  it  was  to  protect  the  nom- 
inees made  by  the  established  political  parties  of  this  State,  whether  nomi- 
nated by  a  convention  or  by  a  primary  from  opposition  from  members  of  the 
same  party  who  should  be  dissatisfied  with  the  result  of  the  primary  or  con- 
vention after  having  participated  therein  and  would  undertake  tbemselves  to 
become  candidates  against  the  nominee  of  their  own  party. 

Of  course,  the  statute  in  question  only  relates  to  the  printing  of  names 
upon  the  ballots  to  be  used  in  the  general  election.  There  is  nothing  to  pro- 
hibit such  person  from  becoming  a  candidate  and  asking  the  voters  to  write 
in  his  name  upon  the  ballot  in  the  blank  lines  which  the  statute  states  must 
bo  left  for  that  purpose,  but  I  do  not  think  that  under  the  statute,  if  ques- 
tioned, when  construed  as  the  Courts  are  hound  to  construe  such  statutes,  such 
candidates  have  the  right  to  have  their  names  printed  upon  the  general  elec- 
tion ballots,  as  I  rend  the  law. 

Trusting  this  answers  your  letter  of  August  10th,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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ELECTION,  GENERAL— PRINTING  NAMES  ON  BALLOTS— BALLOT 

BOXES 
Dear  Sir :  September  20,  1928. 

I  have  your  request  of  September  15th  for  certain  information  concern- 
ing the  application  of  the  Florida  laws  to  the  general  election. 
I  beg  to  answer  the  same  as  follows: 

1.  I  ii tier  Chapter  12038,  Acts  of  1027,  Laws  of  Florida,  amending  Sec- 
lion  25*1,  lie  vised  General  Statutes,  it  Is  unlawful  for  the  Board  of  County 
Commissioners  to  cause  to  lie  printed  upon  the  ballots  for  use  In  the  general 
election  the  names  of  any  persons  except  such  as  are  entitled  to  have  their 
names  printed  on  the  ballots  under  said  section  and  chapter. 

A  voter  who  presents  a  petition  to  have  his  name  printed  upon  the  gen- 
eral election  ballot  as  an  Independent  candidate  should  show  in  bis  petition 
that  he  is  a  qualified  elector  who  has  not  participated  as  a  voter  or  a  candi- 
date in  the  affairs  of  a  political  party  furnishing  n  nominee  during  its  last 
convention  or  primary  election. 

In  other  words,  the  elector  must  make  It  appear  to  the  Board  of  County 
Commissioners  as  a  condition  precedent  that  be  is  one  of  the  class  of  electors 
who  Is  entitled  to  have  his  name  printed  upon  the  ballot  as  a  candidate. 

2.  The  law  provides  that  the  Board  of  County  Commissioners  shall  aup- 
liy  ono  (1)  ballot  box  for  each  election  precinct  to  be  used  In  the  general 
election.  The  primary  law  also  provides  that  the  ballot  boxes  used  in  the 
primary  election  shall  be  kept  intact  until  after  the  general  election. 

The  legal  effect  of  these  two  provisions  is  to  require  the  Board  of  County 
Commissioners  to  have  two  (2)  sets  of  ballot  boxes:  one  for  the  primary 
election  and  one  for  the  general  election.  There  Is  no  legal  authority  for  the 
Board  of  County  Commissioners  to  oiien  and  disturb  the  contents  of  the  pri- 
mary election  ballot  box  prior  to  the  general  electinn  merely  because  they 
Minilre  the  use  of  such  boxes  in  the  general  lotion. 

This  is  probably  an  unfortunate  state  for  the  law  to  be  In.  hut  neverthelcMs 
It  Is  the  law  and  It  should  be  followed  nt  this  time  in  order  that  there  tuny  be 
no  question  arising  because  of  a  failure  to  obey  It 

:;.  Section  349.  Revised  General  Statutes,  contains  the  following  pro- 
vision: 

And  the  poll  lists  and  oaths  of  the  Inspectors  and  clerks,  together 
with  all  ballot  boxes,  ballots,  ballot  stubs,  memoranda  and  papers  of 
all  kinds  used  by  the  Inspectors  and  clerks  In  conducting  snch  elec- 
tion shall  also  be  transmitted,   sealed  up  by  the  inspectors,  to  the 
supervlBer  of  registration  to  be  filed  in  his  office,  and  carefully  pre- 
served by  him  until  after  the  next  succeeding  general  election. 
The  language  of  this  section   Is  self-explanatory  and  even  though   the 
twenty- live  (2.1  i  days  allowed  by  law  for  starting  a  contest  has  expired,  the 
ballot  boxes  and  other  papers  relating  to  the  primary  election  should  he  care- 
fully preserved  until  after  November  6th  next. 
Very  truly  yours, 

FRED  II.  DAVIS,  Attorney  General. 

COUNTY  OFFICERS  LEAVING  OFFICE— ACCOI'NTING. 
Dear  Sir:  December  29,  1928. 

I  have  your  letter  of  Decemlier  22nd.  relating  to  I  he  manner  of  admin- 
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titration  i>f  Chapter   1195*,  Acts  1927,   relating  tt»  compensation  of  county 
officials. 

It  would  appear  that  In  the  case  of  county  officers  who  are  going  out 
of  offlec  on  January  8th,  they  should  make  a  report  awl  accounting  to  the 
county  for  any  fees  which  may  be  due  it  baaed  on  the  last  half  of  1828  or 
that  period  which  is  subsequent   to  the  last  report. 

Trusting  this  answers  your  inquiry,  and  wishing  you  the  compliments 
of  the  season.  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  fienernl. 

LAND,  DESCRIPTION  FOR  TAXATION. 

December  28,  1928. 
Dear  Hir: 

Your  letter  of  December  10th  came  to  my  office  while  I  was  ont  of  the 
city,     I  just  now  have  an  opportunity  to  answer  it. 

The  oil  in  ion  rendered  by  me,  and  which  was  published  in  the  docket 
with  reference  to  platting  of  lands  for  purposes  of  taxation  was  based  upon 
the  rule  of  law  that  where  a  taxpayer  makes  a  return  of  his  land  for  taxa- 
tion and  gives  therein  a  description  of  the  same,  be  ennnot  thereafter  com- 
plain of  any  error  In  the  description  which  he  himself  furnished,  though  it 
may  not  be  in  compliance  with  the  requirement  of  the  law. 

In  short,  where  tbe  owner  of  property  returns  bis  property  for  taxation 
under  a  particular  description  he  1b  bound  in  law  by  that  description.  The 
law  says  that  where  land  baa  beeu  subdivided  it  shall  be  taxed  on  the 
books  according  to  its  subdivided  status.  At  the  same  time  the  law  does 
not  say  that  the  taxpayer  may  return  the  property  for  taxation  by  some 
other  description  witb  which  he  will  be  satisfied  and  when  the  taxpayer  docs 
return  bis  property  for  taxation  describing  it  according  to  the  legal  manner 
of  description  but  uot  following  a  subdivision  pint,  although  one  may  exist. 
I  am  of  the  opinion  that  sm-h  a  return  may  be  accepted  by  the  tax  assessor 
and  that  assessment  made  under  such  description  wilt  be  valid. 

In  a  case  where  n  piece  of  land  has  beeu  sold  and  purchase  moncy 
iwirigitge  taken  and  later  tbe  land  has  been  subdivided  and  a  plat  thereof 
tiled  in  the  county  records  by  the  purchaser  subsequent  to  which  the  pur- 
chase money  mortgage  is  foreclosed  and  the  property  conveyed  by  order  of 
the  court  by  its  mortgage  description  back  to  the  original  owner,  I  am  of 
the  opinion  that  the  tax  assessor  can  take  notice  of  the  description  con- 
tained in  the  special  masters'  deed  back  to  the  purchaser  of  the  property 
at  foreclosure  sale  and  can  deal  with  such  description  as  having  in  legal  ef- 
fect superseded  the  plat  which  was  placed  on  record  by  the  mortgagor  prior 
to  the  foreclosure  of  the  mortgage. 

As  a  matter  of  fact,  I  have  serious  doubts  as  to  whether  or  not  a  person 
lias  a  rigbt  to  lile  a  plat  In  the  public  records  when  he  is  not  both  the  legal 
and  equitable  owner  of  the  title,  i.e.,  I  have  doubts  aB  to  whether  a  plat  of 
mortgaged  lands  should  lie  filed  as  long  as  the  mortgnge  on  Ibe  lauds  exists. 

At  any  rate,  the  master's  deed  from  the  court,  couveyiug  tbe  land  by  an 
acreage  description  suiiersedes  the  plat  on  the  records  as  a  plat  on  the  rec- 
ords made  by  a  mortgagor  is  subordinate  to  the  title  of  mortgagee  acquired 
by  foreclosure. 
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Trusting  this  answers  your  inquiry,  and  with  the  compliments  of  the 
season,  I  am, 

Very  truly  yours, 

FRED  H,  DAVIS,  Attorney  General. 

TAXES— ENFORCEMENT   OF   COLLECTION 

December  29,  1928. 
Peat  Sir: 

Answering  your  letter  of  December  22nd,  I  beg  to  advise  that  Section  <JUO, 
H.  G.  S.,  provides  that  all  real  and  personal  property  shall  be  subject  to  tax- 
ation on  the  first  day  of  January  of  each  year  and  that  the  law  shall  create 
a  lien  upon  such  property  for  the  purposes  thereof,  superior  to  all  other  liens, 
which  Hen  or  addition  to  the  provisions  of  the  law  for  collection  of  taxes  on 
personal  property  may  be  enforced  by  suit  In  equity. 

The  latter  portion  of  Section  745,  E.  G.  S.,  provides  that  all  taxes  assessed 
against  either  real  or  personal  property  from  the  date  of  the  assessment,  shall 
have  all  the  force  and  effect  of  a  judgment  and  execution  at  law  against  the 
owner  of  such  property. 

Section  742,  R,  G.  S.,  provides  that  tax  collectors  may  appoint  deputies 
to  levy  upon  and  seize  personal  property  for  unpaid  taxes. 

The  last  paragraph  of  Sec,  711,  It.  G.  S„  provides  that  personal  property 
shall  be  responsible  for  the  taxes  on  real  estate  and  real  estate  shall  be  re- 
sponsible for  the  taxes  on  personal  property  and  both  shall  be  responsible  for 
a   poll  tax. 

Answering  your  Inquiry  as  to  the  method  by  which  your  county  can 
enforce  collection  of  these  delinquent  taxes,  I  beg  to  call  to  your  attention  the 
fact  that  under  the  foregoing  sections  of  the  statutes  the  same  may  be  en- 
forced In  either  of  the  several  ways  listed  below : 

1.  By  the  tax  collector  issuing  a  warrant  under  Section  742,  re- 
quiring the  seizure  of  personal  property  for  unpaid  taxes  due  against 
the  owner  thereof.  In  such  warrant,  the  tax  collector  may  include 
any  unpaid  taxes  due  by  the  owner  on  his  real  estate  as  such  per- 
sonal property  Is  under  Sec.  701,  R.  G.  S.,  liable  for  the  real  estate 
tax:, 

2.  By  having  the  county  attorney  institute  a  suit  in  equity 
agalnst  the  owner  of  the  real  estate  to  foreclose  the  lien  provided  for 
by  Sec.  696.  R.  G.  S.,  against  the  real  estate. 

If  the  owner  of  the  real  estate  owes  any  personal  property  taxes, 
it  would  appear  that  since  under  Sec,  711  the  real  estate  is  liable 
for  personal  property  taxes,  the  amount  of  taxes  sued  for  in  the  fore- 
closure proceedings  against  real  estate  may  embrace  any  taxes  as- 
sessed against  the  owner  on  account  of  his  personal  property. 

3.  By  ordinary  tax  sale  and  issuance  of  tax  deed  on  real  estate 
where  same  is  bought  in  by  an  Individual  and  owner  falls  to  redeem 
same  within  the  two  years  allowed  by  law. 

Few  persons  realize  how  drastic  the  provisions  of  our  statutes  are  for 
the  enforcement  of  taxes  because  the  authorities  having  charge  of  tax  collec- 
tions have  never  seen  fit  to  resort  to  extreme  measures  in  order  to  collect  taxes. 
The  mere  fact  that  the  owner  of  real  estate  does  not  pay  his  taxes  on  same 
does  not  prevent  the  public  authorities  In  the  event  that  they  need  the  money 
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from  resorting  to  the  procedure  outlined  in  Section  742  and  745  to  collect  the 
tax  on  real  estate  by  levy  upon  and  Rale  of  personality  such  as  automobiles, 
#tc„  even  though  the  owner  of  the  real  estate  might  hnve  made  tip  his  mind 
that  be  preferred  to  let  his  hind  sell  and  take  Ids  own  lime  alwut  redeeming 
same  at  nny  time  prior  to  the  Issuance  of  the  tax  deed. 

Very  truly  yours, 

FRED  H,  DAVIS,  Attorney  General. 

UOUNTY  COMMISSIONERS  At'THOIUZED  TO  FAY  CERTAIN 

CLAIMANTS. 

December  26.  1928. 
Dear  «lr: 

Replying  to  your  request  of  December  2C»th,  I  t»cg  to  advise  as  follows : 

Where  the  Board  of  County  Commissioners  has  accepted  orders  signed 
by  Mr.  Cbavous  against  the  indebtedness  of  $2,500  due  by  the  county  to  him 
and  has  led  the  persons  to  whom  orders  were  given  to  rely  upon  the  proposi- 
tion Hint  they  would  be  paid  by  the  county  direct  iustead  of  to  Mr.  Chavous, 
that  the  Board  of  County  Commissioners  should  honor  such  orders  mid  make 
payments  in  accordance  with  I  he  same. 

In  drawing  the  warrants  to  cover  such  items,  my  suggestion  is  that  the 
Item  tic  made  payable  to  "A  for  the  account  of  Sheriff  Sam  Chavous."  This 
is  the  practice  pursued  by  Mr.  Amos,  the  Comptroller,  in  drawing  warrants 
upon  the  State  Treasury',  Mr.  Amos  will  honor  an  order  for  the  payment  of 
an  item  of  State  debt  and  will  make  the  draft  payable  to  the  person  who  holds 
the  order.  If  be  has  l>een  specifically  requested  to  do  so  by  the  person  who  Is 
entitled  to  receive  the  State's  warrant. 

I  think  it  will  be  entirely  legal  and  proper  for  the  Board  of  County 
Commissioners  to  pay  the  original  claimants  who  have  orders  signed  by  the 
sheriff  nud  filed  with  I  he  board  in  preference  to  paying  the  last  order  by 
which  the  sheriff  attempts  to  transfer  the  account  to  bis  wife  to  the  detri- 
ment of  the  other  persons  holding  orders. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  Genera). 

CONSTABLES. 

CATTLE  DIPPING— DUTY  OF  RANGE  RIDER. 

June  13,  1927. 
/»ror  Kir: 

Attorney  General  DnvlB  has  referred  your  letter  of  the  10th  inst.  to  me 
for  reply. 

Your  question  is  as  follows : 

Can  a  man  purporting  to  be  a  ran^e  rider  enter  an  enclosure, 
and  remove  therefrom  a  cow  that  has  no  ticks,  over  the  protest  of 
the  owner? 

It  appears  that  the  law  gives  a  duly  authorized  axetit  of  the  State  Live 
Stock  Sanitary  Board  very  broad  powers,  but  we  find  that  Chapter  9201, 
Laws  of  Florida.  Acts  of  1923,  lu  Section  14,  provides  as  follows: 

Section  14.  It  shall  not  be  necessary  tinder  the  provisions  of 
this   Act    to  dip  the   family   milch  cow  or  her  en  If,   if  such  cow  or 
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calf  are  at  all  times  tick  free  and  are  at  all  times  kept  in  a  tick  free 

enclosure. 

Section  12  of  the  above  Act,  among  other  things,  provides  that : 

*  *  *  The  agents  of  the  hoard  are  authorized  to  enter  into 
any  range,  premises,  pasture,  pen,  barn,  or  other  enclosure  or  place 
where  cattle  may  l»e  and  take  into  custody,  remove,  jien  and  dip  any 
cattle  which  have  not  been  dipped  under  the  supervision  of  the  board. 
With  kind  regards  and  I*est  wishes,  I  am. 
Very  truly  yours, 
EOY  CAMPBELL,  Assistant  Attorney  General. 

CON  STAB  LES— POWERS  AND  FEES. 

July  7.  1927. 
Dear  «<r: 

I  have  your  letter  of  June  28th,  addressed  to  Hon  J.  B.  Johnson.  Attorney 
General,  making  certain  inquiries  relative  to  your  powers  and  duties  as 
constable. 

Some  of  the  questions  propounded  by  you  would  not  he  proper  for  me 
to  answer  until  after  the  County  Commissioners  had  audited  the  claims  in 
question,  or  in  the  event  they  should  ask  my  opinion  on  the  subject.  I  refer 
to  those  questions  relating  to  the  Hahillty  of  counties  for  certain  costs. 

With  regard  to  your  quest  inn  No.  1,  via.:  The  right  of  a  constable  to  go 
outside  of  his  district  and  outside  of  his  county,  and  bring  back 
a  prisoner  upon  a  warrant  issued  in  his  district — I  beg  to  advise 
that,  while  Attorney  General  Buford  and  Attorney  General  Johnson 
during  their  terms  of  of  flee  both  rendered  an  opinion  that  a  con- 
stable hud  a  right  to  go  to  another  county  for  a  prisoner  who  was  arrested  on 
process  issued  in  his  district  and  to  recover  costs  from  the  county  for  such 
services,  In  a  recent  case  In  Leon  County  Circuit  Court  where  this  question 
county  for  n  prisoner  that  he  was  not  entitled  to  recover  costs,  but  wlint- 
was  tried  out  our  circuit  judge  ruled  that  when  a  constable  went  to  another 
ever  costs  were  to  lie  paid  for  bringing  the  prisoner  hack  should  lie  paid  to 
the  arresting  officer  in  the  county  where  the  arrest  was  made.  Our  judge 
also  ruled  if  a  warrant  was  issued  in  one  county  and  served  in  another  coun- 
ty that  it  was  the  duty  of  the  of  fleer  serving  the  warrant  to  carry  the  pris- 
oner back  to  the  county  where  wanted  and  that  he  should  receive  the  cost. 

The  above  decision  of  Judge  Love  is  absolutely  contrary  to  all  previous 
practice  in  this  State,  and  is  being  appealed  to  the  Supreme  Court  where 
it  will,  no  doubt,  lie  settled  by  some  decision  of  that  tribunal. 

In  answer  to  question  No.  2,  I  will  state  that  I  do  not  think  you  would 
be  entitled  to  74  miles  covered  In  arresting  your  prisoner.  The  correct  mile- 
age will  be  the  distance  from  the  place  the  arrest  was  made  to  where  the 
warrant  was  returnable,  or  the  court  held. 

In  answer  to  question  No.  3,  I  will  state  that  a  constable  is  entitled 
to  mileage  for  conveying  prisoners  from  the  Justice  Court  to  the  County  Jail 
under  legal  commitment.  There  la  no  law  which  would  require  him  to  turn 
such  prisoner  over  to  the  nearest  deputy  sheriff,  as  the  commitment  requires 
that  the  prisoner  be  delivered  to  the  jailer,  and  that  is  what  the  constable 
should  do — deliver  the  prisoner  to  the  jailer — and  charge  mileage  for  that 
service. 
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In  answer  to  question  No.  4,  I  beg  to  advise  that  there  is  no  law  which 
would  authorize  you  to  charge  mileage  for  going  to  feed  a  prisoner  arrested 
by  yon,  or  for  expense  of  feeding.  Whenever  you  arrest  a  prisoner,  it  is 
your  duty  to  carry  that  prisoner  to  the  justice  of  the  peace  of  that  district 
where  he  roust  either  give  bond  or  go  to  jail.  If  he  falls  to  give  the  bond 
required  by  the  justice  of  the  peace,  the  justice  should  issue  an  order  com- 
mitting the  prisoner  to  jail.  In  default  of  that  bond,  it  would  be  your  duty 
tii  carry  such  prisoner  to  the  County  Jail  and  lock  him  up.  Tou  would  be 
authorized  to  charge  mileage  for  so  doing.  The  fact  that  a  prisoner  is  ar- 
rested does  not  deprive  him  of  his  right  to  be  carried  before  a  judge  in  order 
that  he  may  give  bail,  as  the  Constitution  guarantees  the  right  to  bail  anil 
does  not  make  that  right  dependent  upon  whether  or  not  the  prisoner  wan 
arrested  on  Sunday  or  Monday. 

Trusting  this  answers  your  inquiries,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CONSTABLES— LAW  AS  TO  FEES 

February  21,  1928. 
Hear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  recent  date  with  refer- 
ence to  construction  of  certain  laws  relating  to  fees. 

I  am  of  the  opinion  that  Chapter  10091,  Acts  of  1925,  fixing  the  fees  to 
bo  charged  by  sheriffs  of  the  several  counties  of  Florida  has  such  a  restricted 
titlo  and  is  so  constructed  that  it  does  not  legally  pertain  to  the  fees  allowed 
to  constables  notwithstanding  the  provisions  of  Section  2809,  Revised  General 
Statutes,  which  provides  that  the  fees  of  constables  shall  be  the  same  as  are 
allowed  sheriffs  for  like  services. 

If  Chapter  10091  had  specifically  amended  those  sections  in  the  Revised 
General  Statutes  which  fix  the  fees  of  sheriffs  instead  of  enacting  a  separate. 
new,  and  independent  law  on  the  subject,  said  Chapter  10091  would  have 
become  a  part  of  Section  2899,  but  as  it  is  I  am  of  the  opinion  that  where 
Section  2890  says  that  the  fees  of  constables  shall  be  the  same  as  are  allowed 
sheriffs  for  like  services  that  it  should  be  construed  as  if  it  read  "the  fees  of 
constables  shall  be  the  same  as  are  allowed  by  the  general  statutes  to  sheriffs 
for  like  services." 

Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 
FRED  H.  DAVIS,  Attorney  General. 

CONSTABLES— COST   BILLS 
^  March  20,  1028. 

Deaf  Sir :  / 

I  thanp  you  for  your  very  kind  offer  stated  in  your  letter  of  March  14th. 
Should  the  occasion  require  I  shall  be  very  glad  to  avail  myself  of  your  gen- 
erosity. 

Answering  the  question  mentioned  in  the  third  paragraph  of  your  letter, 
I  beg  to  advise  that  cost  bills  for  services  due  the  sheriff  or  constable  do  not 
have  to  have  the  approval  of  the  Justices  of  the  Peace  or  County  Judge  before 
being  submitted  to  the  County  Commissioners,  as  the  sole  authority  to  approve 
the  same  is  vested  in  the  Board  of  County  Commissioners. 
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In  some  instances  it  is  customary  (or  the  sheriff  or  constable  to  get  the 
approval  of  the  Judge  or  justice  as  a  matter  of  evidence  to  be  submitted  to  the 
County  Commissioners,  upon  which  they  can  base  their  action,  but  there  Is 
no  law  which  mandatorily  requires  this. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

JUSTICE  OF  THE  rVid — NOT  AUTHORIZED  TO  COMPROMISE  CER- 
TAIN CRIMINAL  CASES 

April  16,  1928. 
Dear  Sir: 

A  Justice  of  the  Peace  has  no  authority  to  compromise  criminal  cases 
1  rough t  before  him  as  a  committing  magistrate,  especially  after  the  ease  has 
been  acted  upon  and  the  defendant  has  been  held  for  trial  in  a  higher  court 
having  jurisdiction  of  the  offense. 

The  Supreme  Court   recently  held   in  the  Simmans  case  from  Arcadia 
that  the  action  of  a  committing  magistrate  was  a  final  adjudication  of  prob- 
able causes  which  even  the  Circuit  Judge  himself  had  no  right  to  set  aside  if 
the  same  were  before  him  on  some  complaint  pending  in  hie  court. 
Trusting  this  answers  jour  letter  of  April  9th,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CONSTABLES— MILEAGE  AND  FEES 

June  28,  1928. 
Dear  Sir : 

Your  letter  of  June  16th  has  been  called  to  my  attention  since  my 
return  to  Tallahassee. 

■I  think  a  constable  Is  entitled  to  the  same  mileage  and  fees  as  a  sheriff 
when  performing  identical  services  In  apprehending  prisoners  and  return- 
ing them  to  the  county  for  trial. 

We  recently  had  a  case  in  Leon  county  where  the  Circuit  Judge  ruled 
that  a  constable  was  not  entitled  to  mileage  outside  of  his  county.  I  think 
the  Circuit  Judge  is  wrong  in  his  ruling  and  the  matter  has  been  appealed 
to  the  Supreme  Court,  which  I  am  sure  will  not  sustain  such  ruling. 

The  general  rule  in  other  counties  except  in  this  particular  circuit  is 
that  the  constable  who  executes  process  receives  the  same  fees  for  services 
as  the  sheriff  receives. 

Trusting  this  answers  your  inquiry,  and  congratulating  you  upon  your 
re-election,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CONSTABLES— SERVICE  OF  PROCESS  AND  RETURN  OF  PKI80NEHS 
FROM  COUNTIES  AND  STATES  OUTSIDE  DISTRICT. 

September  1,  1928, 
Itcar  Sir : 

Answering  your  letter  of  August  20th,  which  came  to  my  office  while 
I  was  out  of  the  State,  I  beg  to  advise  that  in  my  opinion  a  constable  with 
the  proper  warrant  is  entitled   to  return  n   prisoner  fnnn  another  county  or 
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State   and    send    in    a    cost   bill   to   the   County    Commissioners   for   payment 
and  is  entitled  to  payment  of  same. 

In  looking  up  the  matter,  I  And  that  on  August  5th.  1907,  former  At- 
torney General  William  H.  Ellis,  who  is  now  Chief  Justice  of  the  Supreme 
Court,  expressed  an  opinion  to  the  same  effect,  a  portion  of  which  rends  as 
fallows : 

If  sheriffs  and  constables  of  the  State  did  not  have  the  power 
to  go  into  other  counties  than  those  In  which  they  were  elected, 
and  to  which  persons  accused  of  crime  had  fled,  and  receive  from 
the  executive  officers  of  the  courts  of  the  latter  counties  such  accused 
persons  and  return  with  them  to  the  county  from  which  they  fled, 
the  criminal  laws  of  this  State  could  not  be  administered.  So  I 
think  the  sheriffs  of  this  State  have  that  power,  and  constables  also 
have  the  same  power  when  the  process  issued  from  the  courts  of 
which  they  are  made  by  law  executive  officers. 

On  July  12th,  1924,  I  find  that  former  Attorney  General  Rivers  H.  Bu- 
ford,  who  is  now  also  a  Justice  of  the  Supreme  Court,  expressed  an  opinion 
to  the  effect  that  a  constable  was  entitled  to  receive  the  same  fees  as  the 
sheriff  for  mileage  in  the  execution  of  a  criminal  warrant  and  for  the  con- 
veyance of  a  prisoner  he  is  entitled  to  the  same  mileage  and  expenses  as  are 
allowed  by  statute  to  the  sheriff,  whether  such  mileage  occurs  within  his 
district  or  beyond  the  limits  of  his  district. 

In  addition  to  this,  the  Supreme  Court  in  the  case  of  Brown  vs.  Rol>- 
erts,  by  memorandum  decision  without  opinion,  reported  in  83  Fla.  71Q,  92 
So.  page  57,  upheld  the  right  of  a  constable  at  Lake  City,  Fla.,  to  recover 
mileage  for  arresting  and  returning  persons  outside  of  bis  district  when  the 
warrant  had  been  properly  endorsed  and  he  hud  become  duly  authorized  to 
receive  the  custody  of  the  prisoner  outside  of  the  county. 

In  view  of  this  eminent  authority,  to  which  I  have  referred,  I  cannot 
see  how  it  can  be  consistently  contended  that  a  constable  is  not  entitled  to 
mUenge  for  going  outside  of  his  constable's  district  and  I  fully  agree  with 
what  Jud^e  Ellis  said  in  the  matter  to  the  effect  that  If  a  constable  did  not 
have  this  power,  and  was  not  entitled  to  the  costs,  it  would  be  a  serious  blow 
to  the  execution  of  the  criminal  laws  of  this  State. 

Replying  to  your  other  question,  I  will  state  that  a  constable  cannot 
also  be  a  deputy  sheriff,  as  the  Constitution  provides  that  no  person  shall 
either  hold  or  exercise  the  functions  of  more  than  one  office  under  the 
Constitution  at  one  and  the  same  time.  I  also  find  that  several  attorneys 
general  have  expressed  this  same  view. 

Trusting  this  answers  your  letter  of  August  21st,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CONSTABLE— DEPUTIES— APPOINTMENT. 

September  24,  1928. 
Dear  Sir : 

In  reply  to  yours  of  the  19  th  in  St.,  permit  me  to  advise  that  in  my  opinion 
there  is  no  provisions  in  law  for  the  appointment  or  employment  of  deputies 
constable  other  than  that  found  in  Chapter  11999,  Acts  of  1927. 

If  your  county  does  not  come  within  the  prescribed  population  then  in 
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my  opinion  you  cannot  have  a  deputy  constable.  The  statute  authorizes  the 
appointment  of  aB  many  deputies  to  the  sheriff  as  he  may  sec  fit  to  appoint 
and  this  would  relieve  the  situation  in  your  county  as  the  sheriff  can  serve 
any  papers  or  perform  any  official  duty  which  the  constable  can  do  or 
perform. 

Very  truly  yours. 
H,  E.  CARTER,  Assistant  Attorney  General. 

COUNTY  ATTORNEYS 

COLNTY  JUDGE'S  COSTS  OX  APPEAL 

February  5,  1927. 
Dear  Sir : 

Replying  to  your  letter  of  the  4th  inst,  asklnj;  for  information  as  to  the 
right  of  the  Comity  Judge  to  demand  his  costs  before  certifying  papers  in 
appeal  from  ills  court  in  criminal  cases : 

Section  6151.  Revised  General  Statutes,  provides  that  all  costs  which  have 
accrued  up  to  the  time  of  the  judgment  shall  be  paid  by  tbe  plaintiff  in  error 
upon  his  suing  out  a  writ  of  error  from  the  Appellate  Court,  and  that  he  shall 
give  bond  for  costs  accruing  thereafter  in  the  Appellate  Court.  The  only  ex- 
ception to  this  is  in  case  of  Insolvency  of  the  plaintiff  in  error.  The  law  does 
not  require  prepayment  of  costs  of  the  appeal  or  writ  of  error,  but  only  the 
costs  which  have  accraed  up  to  and  including  the  judgment  In  no  case  does 
this  cost  go  to  the  County  Judge  but  it  goes  Into  tbe  county  treasury,  and  the 
County  Judge's  costs  are  paid  by  the  Board  of  County  Commissioners. 

However,  it  Is  the  duty  of  the  County  Judge  to  see  that  tbe  cost  is  paid 
up  to  the  judgment  and  that  sufficient  bond  is  given  for  the  cost  incident  to 
the  writ  of  error,  and  upon  his  failure  to  do  so  except  in  case  of  insolvency  be 
would  probably  not  be  entitled  to  his  costs. 
Very  truly  yours, 

H.  E.  CARTER.  Assistant  Attorney  General. 

PROBATION  OFFICERS— ASSISTANT,  APPOINTMENT 

April  4,  1927. 
Dear  Sir: 

I  am  In  receipt  of  your  favor  of  the  2nd  inst.,  with  reference  to  the  ai>- 
pointment  and  removal  of  assistant  probation  officers,  has  been  received. 

You  will  appreciate  that  any  opinion  I  might  give  In  this  matter  would 
not  be  binding  on  anyone  and  would  not  be  binding  on  any  court  if  this  mat- 
ter should  finally  go  Into  the  courts. 

The  appointment  or  employment  of  the  assistant  probation  officers  Is 
chiefly  an  act  between  the  Board  of  County  Commissioners  and  the  probation 
offijeer.    It  Is  true  the  statute  provides  that : 

♦     •     *     The    probation    officer    of    said    Hillsborough    County. 

Florida,  Is  hereby  empowered  to  appoint  an  assistant  probation  officer 

who  shall  be  of  the  opposite  sex  to  that  of  the  probation  officer,  *  *  • 

Even  with  this  language,  the  probation  officer  Is  not  authorized  or  em- 
powered to  act  until  in  the  language  of  the  statute  "and  shall  be  appointed  by 
tbe  probation  officer  upon  the  recommendation  and  with  the  approval  of  the 
County  Commissioners  of  Hillsborough  County,  Florida." 

As  to  the  salary,  the  assistant  probation  officer  has  to  be  paid  by  Mm 
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Board  of  County  Commissioners.     It  seems  to  me  they  have  the  major  au- 
thority in  the  matter.    If  the  words  of  the  statute: 

*     *     *    upon   the   recommendation  and  with   the  approval  of  the 

County  Commissioners    *     *     * 
only  go  to  the  extent  of  the  necessity  of  the  appointment  of  an  assistant  pro- 
bation officer  and  not  to  the  extent  of  selecting,  recommending  and  approving 
of  a  particular  person,  then  the  power  to  appoint  and  to  remove  would  be 
with  the  probation  officer. 

These  questions  are  not  made  clear  in  the  statute  and  it  would  be  de- 
cidedly unwise  for  me  to  undertake  to  put  a  definite  construction  on  same.  I 
cm  Inclined  to  the  opinion  that  this  statute  would  lie  construed  to  a  large 
extent  upon  the  actual  facts  existing  and  if  the  facts  warranted  the  Board  of 
County  Commissioners  to  act  they  would  be  sustained  by  the  Court 

As  the  Legislature  convenes  tomorrow,  I  think  it  would  be  advisable  to 
put  through  an  amendment  of  this  section  clarifying  this  point. 

With  best  wishes,  I  am. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

DENTISTRY— PRACTICE. 

December  27,  192?. 
Hear  Sir  : 

The  present  laws  of  Florida  relating  to  the  practice  of  dentistry  rend 
as  follows: 

The   following   persons   only   shall   be  entitled   to   practice  den- 
tistry in  the  State  of  Florida  : 

(a)  Those  who  are  now  duly  licensed   and   registered   as  den- 
tists, pursuant  to  law,  and 

(b)  Those  who  may  hereafter   lie  duly  licensed   and   registered 
ns  dentiBts,  pursuant  to  the  provisions  of  this  chapter. 

See  Section  1  of  Chapter  10109,  Acts  of  1925. 

In  view  of  this  statute,  I  am  of  the  opinion  that  In  order  to  practice  den- 
tistry in  the  State  of  Florida  a  person  must  have  been  on  the  date  of  the 
passage  of  Chapter  10109,  Acts  of  1925  a  licensed  and  registered  dentist  in 
the  State  of  Florida  or  mnst  procure  his  license  from  the  State  Board  of 
Dental  Examiners  in  accordance  with  the  provisions  of  that  Act.  The  law 
of  1887,  as  well  as  Section  2219  et  «vq.  of  the  Revised  General  Statutes  relat- 
ing to  the  practice  of  dentistry  have  heen  repealed  and  superseded  by  Chapter 
10109.  Laws  of  Florida,  Acts  of  1925. 

I  do  not  think  that  Chapter  10109  is  an  ex  pout  facto  law  as  applied  to 
practicing  dentists  subsequent  to  the  date  of  the  enactment  of  that  statute. 
The  State,  in  the  exercise  of  the  police  power,  has  a  right  to  make  such 
regulations  governing  this  subject  as  it  sees  fit  and  the  Supreme  Court  of  the 
Inited  States  has  held  that,  in  several  cases,  there  is  no  vested  property 
right  in  a  person  to  practice  any  particular  profession  and  that  states  may 
lawfully  pass  laws  revoking  all  licenses  to  practice  professions  and  subse- 
quently require  all  persons  who  have  been  practicin.2  to  procure  new  licenses 
from  a  new  board  and  under  a  new  law. 

I  might  add  that  it  is  quite  possible  that  Dr.  Cason  whom  you  mentioned 
was  legally  entitled  to  receive  a  license  at  the  time  the  1925  law  was  passed. 
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In  which  event  he  should  make  the  necessary  application  for  registration  as  a 
dentist  based  upon  his  status  as  it  existed  at  that  time. 

Trusting  this  answers  your  Inquiry,  and  with  kind  personal  regards.  I  am. 

Cordially  yours, 

FEED  H.  DAVIS,  Attorney  General. 

CIRCUIT  JUDGE— IF  AUTHORIZED  TO  EMPLOY  STENOGRAPHER. 

January  3,  1928. 
near  Sir : 

I  am  in  receipt  of  your  letter  of  December  24th,  enclosing  letter  from 
Circuit  Judge  Vincent  Giblfn.  Fort  Lauderdale,  Fla.,  with  reference  to  the 
payment  by  the  Board  of  County  Commissioners  of  Broward  county  of 
an  account  of  $300  to  Mr.  J.  W,  Coleman,  court  reporter,  fur  services  in- 
formed by  him  as  secretary  to  the  judge,  which  letter  of  Judge  Glblln  rends 
as  follows; 

Among  the  statements  of  account  submitted  to  you  by  my  office 
this  month  for  approval  and  payment  you  will  note  a  statement  of 
account  from  J.  W.  Coleman  for  services  performed  by  bin)  for  me 
during  the  months  of  June,  July,  August,  September,  October  and 
November.  Mr.  Coleman's  account  aggregates  for  the  stated  months 
the  sum  of  $300.00. 

Mr.  Coleman,  as  you  know,  is  the  official  court  reporter  of  this 
circuit  and  his  salary  as  reporter  is  limited  by  statute  to  $160.00 
per  month.  But  he  Isn't  required  under  the  law,  because  of  his  posi- 
tion as  official  court  reporter,  to  perform  any  services  as  secretary 
to  the  Judge  and  his  work  In  this  capacity  has  been  entirely  sepa- 
rate and  apart  from  his  official  duties. 

I  have  conducted  an  exhaustive  and  thorough  search  of  the  au- 
thorities and  have  requested  certain  members  of  the  bar  In  whom 
I  have  confidence  to  likewise  investigate  the  authorities  and  we  hare 
reached  the  conclusion  that  the  judge  of  the  court  has  inherent 
power  irrespective  of  any  statutory  law  to  employ  such  assistants  as 
may  be  necessary  for  the  transaction  of  his  work  as  judge  of  the 
court.  Unquestionably,  whether  there  fs  any  law  In  Florida  ex- 
pressly authorizing  it  or  not,  I  have  the  right  as  judge  of  the  court 
to  secure  stenographic  services  which  may  be  necessary  for  the 
transaction  of  judicial  business. 

It  would  be  extremely  unwarranted  to  expect  Mr.  Coleman  to 
perform  the  arduous  duties  which  he  has  performed  In  his  capacity 
as  my  secretary  without  receiving  therefor  any  compensation  what- 
soever and  under  my  inherent  right  as  judge  I  am  obliged  to  re- 
quire the  payment  of  the  additional  compensation  covered  by  his 
account. 

You  will  therefore  pay  this  account. 

I  have  undertaken  the  above  explanation  to  justify  my  approval 
of  this  account,  but  I  am  frank  to  say  that  I  will  not  in  the  future 
expect  Mr.  Coleman  to  perforin  the  services  which  he  has  been  per- 
forming as  my  secretary  without  compensation.  He  has  been  work- 
ing night  and  day  and  he  is  entitled  to  the  additional  pay. 
I  note  that  you  state  that  the  Board  of  County  Commissioners  objects 
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to  the  payment  of  this  bill  and  that  they  request  my  opinion  as  to  whether 
or  not  it  should  be  paid  by  the  county. 

Owing  to  the  fact  I  hat  tie  request  for  the  payment  of  this  hill  conies 
from  so  high  an  authority  as  a  Judge  of  a  Circuit  Court  of  this  State,  I  have 
given  this  matter  mure  than  usual  consideration  in  an  endeavor  to  arrive  at 
a  correct  conclusion  concerning  it. 

In  the  case  of  Nassau  County  vs.  Downer,  16  Fla.  171,  the  Supreme 
Court  held  that  no  officer  can  bind  the  county  for  expenses  on  contracts  un- 
less the  expenditure  is  expressly  or  by  necessary  implication  authorized  by 
law. 

In  the  case  of  Martin  vs.  Townsend,  32  Fla.  318.  the  Supreme  Court 
held  that  the  Hoard  of  County  Commissioners  is  a  qmajri-eorporation  and  Its 
official  acts  take  more  of  the  characteristics  of  corporate  acts  than  those 
of  trustees. 

Section  1524  at  aeg.  of  the  Revised  General  Statutes  of  Florida  provide 
that  the  County  Commissioners  of  the  several  counties  shall  annually  make 
an  estimate  of  the  amount  of  revenues  and  receipts  and  also  an  estimate  of 
the  necessary  and  ordinary  expenses  and  of  all  Bpccial  and  extraordinary 
expenses  contemplated  for  the  fiscal  year  ensuing  for  which  the  revenues  of 
the  year  will  be  available. 

These  sections  further  provide  that  such  estimate  shall  set  out  every 
item  of  expenditure  contemplated  or  reasonably  to  be  anticipated  for  the 
coming  year  with  us  much  particularity  as  is  practicable  and  in  conformity 
with  State  expense  accounts  as  is  prescribed  by  the  State  Comptroller,  and 
shall  designate  the  particular  fund  from  which  each  item  of  expenditure 
shall  be  paid,  such  designation  being  according  to  the  laws  of  the  State. 

Heavy  penalties  are  laid  upon  County  Commissioners  for  violating  the 
terms  of  this  law.  Paragraph  12  of  Section  1475  of  the  He  vised  General 
Statutes  provides  that  the  County  Commissioners  shall  have  power  to  ap- 
proval all  accounts  against  the  county  but  as  above  stated  they  are  not  au- 
thorized to  approve  any  account  against  a  county  except  such  as  they  have 
provided  for  in  their  budget  of  expenses  for  the  particular  year  in  which 
the  claim  is  to  be  paid. 

You  failed  to  state  hi  your  letter  whether  or  not  any  such  expenditure 
as  is  involved  in  the  bill  of  Mr.  Coleman  has  been  placed  in  the  budget  of 
the  County  Commissioners  for  the  current  year.  If  no  such  item  has  been 
placed  in  the  budget,  I  am  of  the  opinion  that  to  pay  the  same  without  any 
budget  item  to  cover  it  would  be  a  clear  violation  of  Sections  1524  to  1530. 
inclusive,  and  would  make  the  County  Commissioners  i>erson«lly  liable  for 
the  amount  thus  paid  out. 

While  this  question  is  not  involved  in  the  matter  I  might  add  that  I 
am  of  the  opinion  that  tbere  is  no  legal  objection  to  an  Item  for  a  special 
stenographer  for  a  resident  Circuit  Judge  being  included  in  the  county  budget 
as  the  County  Commissioners  have  broad  powers  in  fixing  the  items  for 
which  county  funds  shall  he  expended",  and  if,  in  their  discretion  the  County 
Commissioners  see  fit  to  provide  for  the  payment  of  stenographic  services 
for  Circuit  Judge  they  should  make  some  provision  therefor  in  their  budget 
in  order  that  payment  of  same  may  Ite  legal. 

In  a  recent  case  from  Duval  county.  Circuit  Judge  Daniel  A,  Simmons 
held  that  even  the  Legislature  itself  could  not  "direct"  County  Commissioners 
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as  to  what  they  should  do  In  their  official  capacity  in  making  their  budget 
and  fixing  the  niilhtge  of  taxation:  it  being  held  lij-  tilni  that  tin-  Conatltu- 
tion  of  this  State  con  tern  pin  ted  a  certain  policy  of  loon!  self  -govern  meat 
which  was  left  to  the  county  officials  to  administer,  subject  to  duly  enacted 
statutes.  See  order  dated  September  23.  1927.  in  the  mat  of  State  ex  rel. 
Will  la  ni  Findley  vs.  W.  I*.  Belotc.  reported  In  the  Xoveuilier  Issue  of  the 
'docket. 

On  November  23.  1927.  the  name  conclusion  was  reached  by  Circuit  Judge 
Paul  D.  Barns  In  the  case  of  Dade  County  vs.  State  <if  Florida,  reported 
In  December  Issue  of  the  docket. 

In  view  of  these  two  decisions  rendered  by  circuit  judges  In  litigated 
mat  tern  contested  before  fheni  as  well  as  the  holding  of  the  Supreme  Court 
In  the  case  of  Nassau  County  vs.  Downey,  gupra,  I  am  of  the  opinion  that  a 
circuit  judge  has  no  jwwer  to  require  County  CoruuttssloiH'rs  to  provide  hi  in 
with  stenographic  services  at  the  expense  of  the  county  but  that  if  tin- 
County  Commissioners  see  fit  to  do  so  they  have  ample  power  under  existing 
statutes  to  provide  for  such  expense  ns  an  item  of  expense  in  their  ordinary 
budget. 

ltes]HH-t  fully   submit  fell. 

FRED  H.  DAVIS.  Attorney  General. 

PB1SON   BREACH— K SCAPE— PIN1SHMENT 

January  in,  192s. 
Deaf  Sir: 

Section  5024  Of  the  Revised  (General  Statutes  reads  as  follows: 

5024.  (3194)  Common  Law.— The  common  law  of  England  in 
relation  to  crimes,  except  so  far  as  ttie  same  relates  to  the  modes  and 
degrees  of  punishment,  shall  be  of  full  force  In  this  State  where  there 
la  no  existing  provisions  by  statute  on  the  subject. 

Section  5025.  Revised  Ceneral  Statutes,  read*: 

5025.  (3195)  Punishment  of  Common  I-aw  Offenses. — When 
there  exists  no  such  provision  by  statute,  tile  Court  shall  proceed  to 
punish  such  offense  by  fine  or  imprisonment,  or  both,  hut  the  flue  shall 
not  exceed  five  hundred  dollars,  nor  the  imprisonment  twelve  months. 
From  these  sections  it  will  he  noted  that  the  common  law  of  England  Is 

in  full  force  in  this  State  Insofar  as  crimes  are  concerned,  with  the  exception 
that  the  punishment  for  crime  as  fixed  by  the  common  law  is  abolished,  anil 
where  no  special  statutory  provision  exists  for  the  punishment  of  common 
law  crimes  the  same  are  punishable  by  the  penalty  provided  by  Section  5025 
above,  quoted. 

In,  other  words,  n  common  law  crime  which  Is  not  covered  by  separate 
statutory  punishment  In  Florida  and  which  was  a  felony  at  common  law 
would  become  a  misdemeanor  under  Section  5025  by  reason  of  the  punish- 
ment therein  provided  to  be  rial  ted  on  those  committing  such  Crimea. 

Kef  erring  to  the  common  law,  with  reference  to  escapes  from  prison.  I 
find  the  following  statement  of  the  law  In  Wharton's  Criminal  Law.  Volume 
III,  Eleventh  Edition,  Section  2003: 

Prison   Breach   Is  a   Forcible   I>epnrture   from    Custody.— Prison 

breach  is  the  breaking  out  of  the  place  of  lawful  confinement.  State 

vs.   Heche.  13  Kan.  598,  19  Am.   Rep.  93,  1874;  Owens  vs.  State,  32 
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Texas  <.'riru.  Rep,  3T3,  3  S.  W,  988,  1893.  by  si  person  involunturily 
confined,  against  the  will  of  His  custodian  ;  arid  by  the  English  com- 
mon law  the  offense  is  a  felony  if  the  commitment  were  for  felony, 
or  a  misdemeanor  if  the  commitment  were  for  a  misdemeanor.  Rex 
v.  Ilaswell,  Russ,  &  R.  C.  C.  458 ;  Rex  vs.  Martin.  Russ.  &  R.  C.  C. 
19C.  See  2  Hawk.  P.  C.  Chap.  18.  No.  16;  Kyle  vs.  State,  10  Ala. 
238,  1S46;  Re  Steven,  52  Kan.  50,  34  Pac.  459,  1803;  People  vs.  Thomp- 
son, 9  Johns  TO,  1812  (New  York)  ;  Com.  vs.  Miller.  2  Ashm.  (Pa.).  81, 
1835. 

Section  20OfI,  Wharton's  Criminal  Law,  Vol.  IIT.  11th  edition,  reads  as 
follows: 

Custody  of  Any  Kind  Enough. — The  breaking  need  not  be  from 
a  public  prison.     If  there  be  force,  it  is  a  prison  breach  to  escape 
from  an  officer  In  the  streets. 
Section  2007,  same  volume,  reads : 

Attempt  Is  Indictable. — When  the  breaking  out  is  not  accomplished 
the  defendnnt  may  be  Indicted  for  an  attempt.  But  a  breach  is 
effected  by  throwing  down,  when  escaping,  a  loose  brick  on  top  of  a 
prison  wall. 

It  appears  that  some  distinction  exists  between  breach  of  prison  and 
escape.  It  has  been  held  that  even  the  departure  by  a  person  from  voluntary 
confinement  and  without  force,  as  when  the  jail  door  is  left  open  and  the 
prisoner  walks  out.  without  interruption,  is  an  indictable  misdemeanor.  See 
Section  2009.  Wharton's  Criminal  Law,  Vol.  Ill,  11th  edition. 
Trusting  this  answers  your  inquiry  of  the  3rd  Inst..  I  am. 
Cordially  yours. 

FRED  H,  DAVIS.  Attorney  General. 

PLUMBING  CODE 

January  11.  1928. 
Dear  Sir: 

I  have  your  letter  of  January  4th,  with  reference  to  the  present  status  of 
the  laws  of  Florida  governing  plumbing.  - 

Some  time  ago  I  had  occasion  to  consider  this  matter  and  reached  the 
same  conclusion  as  that  referred  to  in  your  letter,  1.  e„  that  Sections  2251- 
225(1,  inclusive,  were  not  affected  by  the  Supreme  Court  opinion  in  the  recent 
fj«o  warranto  case.  State  ex  rel.  Fred  II,  Davis,  etc.,  vs.  Fowler. 

It  apjiears  that  Section  2256  was  intended  to  provide  for  the  maintenance 
of  sanitary  plumbing  in  thickly  populated  communities  adjacent  to  cities  of 
75,000  inhabitants  or  more  and  in  order  to  insure  that  end  being  accom- 
plished such  section  provides  for  the  appointment  of  a  plumbing  inspector  to 
inspect  all  plumbing  and  drainage  facilities  installed  in  the  territory  em- 
braced in  the  radius  of  one  mite  beyond  said  city  or  town  limits,  which 
ill  limbing  and  drainage  must  be  done  in  conformity  with  the  rules  and  reg- 
ulations governing  plumbing  in  the  city  or  town  contiguous  thereto. 

The  Legislature  evidently  had  in  mind  that  on  the  outskirts  of  every  city 
of  75,000  population  or  more  are  occupied  houses  which  might  at  any  time 
become  a  part  of  the  city  by  the  extension  of  the  boundaries  of  the  city  to 
include  this  outside  territory.  As  every  city  is  required  by  Section  2255  of 
the  Revised  General  Statutes  to  provide  by  ordinance  for  sanitary  plumbing 
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»  itliin  its  limits,  It  was  Intended  that  for  the  sake  of  uniformity  all  plumbing 
ilono  outside  a  city  or  75.000  inhabitants  or  more  hut  near  enough  thereto  to 
become  a  part  thereof  should  tie  done  tn  accordance  with  the  rules  and  reg- 
u  lotions  of  the  city  of  which  such  outside  territory  was  &  potential  part. 

This  being  true,  it  would  appear  that  hi  Dade  county  tin1  plumbing  inspec- 
tor appointed  by  the  County  Co nimlssf oners  of  said  county  has  jurisdiction  of 
ail  plumbing  Installed  within  the  territory  embraced  in  a  radius  of  one  mile 
beyond  said  city  limits  except  where  some  other  city  or  town  has  been  incor 
porateil  and  given  jurisdiction  over  a  portion  of  such  territory  within  the 
aforesaid  limits.  In  which  case  the  Incorporated  town  would  have  jurisdiction 
over  that  portion  of  the  territory  which  Is  within  its  corporate  limits. 

As  to  ail  unincorporated  territory  within  a  radius  of  one  mile  of  Miami. 
I  would  say  that  the  City  of  Miami  has  jurisdiction  of  such  territory  even 
though  the  same  might  be  nearer  to  the  limits  of  the  towns  of  Miami  Shores. 
Hialeah.  Miami  Beach.  Country  Cluh  Estates  and  South  Miami. 

I  can  find  no  authority  hy  which  the  plumbing  commissioner  appointed 
by  the  County  Commissioners  of  Dade  County  can  exercise  authority  within 
the  corporate  limits  of  these  other  towns  because  the  obviniiB  puns  me  of  Sec- 
tion 2256  was  to  give  such  inspc  tor  jurisdiction  over  unincorporated  territory 
adjacent  to  Miami  and  cities  similarly  situated. 

Trusting  this  answers  your  Impair}*,  and  with  kind  personal  regards,  I  am. 
Cordially  yours, 
•  FRED  H.  DAVIS,  Attorney  General. 

1*.  S. — I  have  uot  Investigated  the  particular  charter  powers  of  Miami 
or  these  other  municipalities,  but  It  is  possible  that  something  might  he 
found  which  would  take  the  case  entirely  out  of  the  provisions  of  the  gen- 
eral law. 

MOTOR  VEHICLES  "FOR  HIRE1— TAX 

March   12,   1928. 
Dear  Sir: 

I  have  your  letter  of  March  6th.  enclosing  to  me  copy  of  a  contract 
dated  February  Ifith.  between  Duo  Sand  and  Rock  Company  and  Walter 
N.  Knuth 

You  will  understand  tbat  the  Motor  Vehicle  License  Law  has  been 
amended  so  as  to  give  the  Motor  Vehicle  Commissioner  the  authority  to 
determine  questions  of  fact  In  regard  to  the  classification  of  a  vehicle 
as  a  "For  Hire"  vehicle  or  a  vehicle  not  "For  Hire." 

I  am  of  the  opinion  that  based  on  the  contract  that  you  submit  and  the 
explanation  of  tbe  arrangement  contained  in  your  letter  the  Motor  Vehicle 
Commissioner  would  be  warranted  In  deciding  as  a  question  "of  fact  that 
the  motor  vehicle  in  question  should  be  properly  classified  as  a  "For  Hire" 
vehicle  and  that  his  decision  could  not  be  set  aside  in  the  courts. 

Questions  of  this  kind  involve  questions  of  taw  and  fact  and  ascertain- 
ing what  the  [acts  of  a  case  are.  it  must  be  borne  in  mind  that  the  purpose 
of  the  law  was  to  classify  as  a  "For  Hire"  vehicle  any  motor  vehicle  which 
was  used  for  the  earning  of  money  for  the  owner  and  where  it  appears  that 
the  vehicle  Is  being  so  used  It  may  be  lawfully  classified  as  a  "For  Hire" 
vehicle  regardless  of  the  form  of  the  arrangement  or  any  subterfuge  which 
may  be  adopted  to  conceal  the  actual  status. 
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The  law  intends  to  put  a  heavier  tax  upon  a  "For  Hire"  vehicle  than 
upon  one  privately  used  because  the  man  who  is  earning  his  living  by 
running  a  truck  uses  the  roads  many  times  more  than  the  individual  who 
merely  has  a  truck  for  his  own  private  purposes. 

Boiled  down  to  its  last  analysis,  a  copy  of  the  contract  which  you  submit 
is  nothing  more  than  an  Agreement  by  which  the  Duo  Sand  &  Uock  Company 
will  haul  enough  sand  to  fill  in  a  certain  lot  for  $1,500,  Such  an  arrangement 
in  regard  to  road  building  has  been  held  by  two  previous  Attorneys  General 
as  well  as  myself,  to  be  an  employment  of  the  motor  vehicle  "For  Hire," 

For  your  information  there  is  enclosed  herewith  copy  ol  my  letter  on 
this  subject  to  Hon.  Ernest  Amos,  dated  June  11th,  1927. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General 

PRIMARY  ELECTION— REGISTRATION— NEGROES 

_        0.  March  1«,  182S. 

Dear  Sir: 

I  have  your  letter  of  March  13th.  relative  to  the  attempts  of  negroes 
to  register  and  vote  in  the  coming  primary. 

I  have  carefully  studied  the  case  of  Nixon  v.  Herndon,  71  U.  S.  L.  Ed.  759, 
some  time  ago,  and  the  decision  in  that  case  turned  upon  the  point  that  the 
Texas  law  itself  on  its  face  prohibited  a  negro  from  voting  in  any  kind  of 
a  primary  election. 

It  will  be  observed  that  our  law  is  quite  different.  Under  Section  300 
of  the  Revised  General  Statutes,  amended  by  Chapter  8582,  Acta  of  1921,  the 
Primary  Law  is  made  so  comprehensive  that  it  may  legally  embrace  within 
its  provisions  any  political  party  which  may  be  organized  and  regardless  of 
what  lines  it  may  be  organized  upon.  There  Is  certainly  nothing  on  the 
face  of  that  taw  which  would  render  it  obnoxious  to  the  ruling  in  the  Nixon 
case  above  referred  to  because  under  this  Act  a  person  can  organize  a 
white  party,  a  colored  party,  a  Democratic  party,  a  Republican  party,  a 
Catholic  party,  a  Protestant  party.  Bootleggers"  party  or  any  other  kind  of 
party  he  or  she  may  wish  to  organize  and  if  any  such  party  can  poll  as 
much  as  thirty  percent  of  the  entire  vote  cast  it  will  lift  itself  within  the 
provisions  of  our  Primary  Law. 

I  understand  that  some  years  ago  the  State  Democratic  Executive  Com- 
mittee, acting  under  authority  of  Section  320,  Revised  General  Statutes  of 
Florida,  adopted  such  a  definition  of  a  Democrat  as  that  term  is  used  in 
connection  with  the  predominant  political  party  In  Florida  that  It  is  im- 
possible to  be  complied  with  by  any  negro. 

It  ia  only  that  party  whose  members  poll  30  per  cent,  of  the  votea  cast 
at  the  last  election  which  can  lawfully  participate  In  the  Primary  and  while 
a  change  of  political  affiliation  may  be  registered  under  Section  309,  Revised 
General  Statutes  of  Florida,  it  will  be  noticed  that  such  change  of  political 
affiliation  must  be  made  in  a  particular  way  as  outlined  by  said  Section  309 
and  only  upon  the  terms  and  conditions  as  to  party  qualifications  provided 
for  in  Section  320. 

Of  course,  it  will  be  understood  that  the  method  of  changing  party 
affiliations  provided  for  by  Section  309  does  not  apply  to  cities  of  more  than 
20,000  population  as  biennial  registration  is  required  In  those  cities. 
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It  is  a  well  known  fact  that  no  negro  can  truthfully  aay  that  he  Is  a 
member  of  the  Democratic  party  in  Florida,  and  I  think  that  one  way  of 
handling  the  situation  Is  that  when  one  of  these  negroes  cornea  up  to  take 
oath  criminal  Information  should  be  filed  against  him  for  perjury  and  I  am 
sure  that  affidavits  can  be  secured  in  each  case  to  sustain  the  charge. 

By  the  time  15  or  20  negroes  are  roosting  in  the  penitentiary  for  perjury 
on  such  a  proposition  the  rest  of  them  wilt  be  rather  reluctant  to  stick 
their  heads  in  the  same  noose. 

I  have  no  doubt  that  an  organized,  concerted  effort  Is  being  made  in 
Florida  to  stir  up  trouble  and  as  far  as  I  am  concerned  I  am  perfectly  willing 
to  stand  back  of  the  opinion  of  Attorney  General  Rivers  Buford,  rendered 
August  16th,  1923,  to  the  effect  that  under  the  definition  of  a  Democrat  as 
used  in  tbe  Florida  election  laws  a  negro  cannot  register  and  vote  in  the 
Primary  Klection,  and  to  exhaust  every  means,  legal  and  otherwise,  to  see 
that  such  position  is  upheld. 

With  kind  personal  regards,  I  am, 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FISH  AND  GAME  I-AW—  HALE  OF  FISH  DFRIXG  CLOSED  SEASON. 

April   13.   1828. 
Dear  #tr : 

Your  letter  of  April  4th  tins  [>een  calb-d  to  my  attention  upon  my  return 
tO  Tallahassee. 

As  I  understand  the  case  of  White  vs.  State.  113  So.  94,  the  Supreme 
Court  held  that  while  the  Legislature  may  forbid  the  sale  or  jiussi'ssimt  of 
fish  for  Sale  within  the  State  during  a  closed  season,  even  though  the  fish 
were  imported  from  other  states,  yet  such  :i  provision  is  an  unusual  one 
and  in  the  absence  of  an  express  provision  that  tbe  statutes  shall  apply  to 
foreign  game  the  law  will  not  be  so  construed  by  the  court*. 

In  short,  the  Legislature  must  either  expressly  or  by  net-esxury  implica- 
tion show  that  the  law  was  intended  to  apply  to  foreign  game  or  fish  ana 
Inasmuch  as  tbe  statute  is  a  penal  one  it  must  lie  strictly  construed. 

It  seems  to  me  under  this  decision  that  under  Chapter  10527.  Acts  of 
1925,  the  Legislature  has  failed  to  expressly  cover  trout  caught  outside  of 
the  State  of  Florida  and  shipped  into  this  State  and  it  Is,  therefore,  lawful 
to  sell  trout  caught  outside  of  Florfda  and  shipped  in. 

However,  the  burden  of  proving  that  the  trout  hud  been  caught  outside 
of  Florida  and  shipped  into  tbe  State  would  naturally  rest  upon  the  defendant 
as  the  Act  prohibits  the  sale  of  speckled  trout  at  any  time  in  Florida  and 
proof  that  the  defendant  was  selling  speckled  trout  would  lie  prima  facte 
:t  violation  of  the  law  unless  the  defendant  could  show  that  the  speckled 
trout  were  not  those  covered  by  the  law. 

It  seems  that  this  interpretation  of  the  statute  is  confirmed  by  refer- 
ence to  the  title  of  the  Act  which  is  "AN  ACT  to  regulate  the  taking  of  fish 
in  the  State  of  Florida  in  certain  counties    *     *     *." 

Trusting  this  answers  your  inquiry,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 


350  BIENNIAL    REPORT    OF    THE   ATTORNEY    GENERAL 

FISH  AND  GAME  LAWS 

April  13,  1928. 
Dear  Sir: 

Referring  tn  your  letter  of  April  3rd.  I  beg  to  advise  that  my  opinion  In 
the  matter  is  that  under  Section  35  of  Chapter  11838.  it  is  unlawful  for  any 
person  to  have  In  his  possession  any  fresh  water  fish  (luring  the  closed  season 
unless  the  person  having  such  possession  is  utile  to  show  that  the  fresh 
water  fish  in  question  form  tin  exception  to  the  general  provisions  of  the  law. 

I  do  not  think  that  the  burden  of  proof  is  on  the  State  to  show  in  the 
first  instance  that  the  fish  did  not  come  from  the  waters  of  Lake  Okeecho- 
bee or  other  waters  mentioned  in  the  statute  hut  upon  proof  that  fresh 
water  fish  have  been  found  in  the  possession  of  a  party  a  prima  fariv  case 
of  the  violation  of  Section  35.  Chapter  118.10.  is  made  out  and  it  is  up  to 
the  party  having  the  possession  to  show  that  the  fresh  water  fish  came  from 
Lake  Okeechobee, 

Theoretically,  the  Legislature  has  changed  all  fresh  water  fish  In  Lake 
Okeechobee  into  salt  water  fish  and  tish  that  come  into  Lake  Okeechobee 
are  really  not  fresh  water  fish  hut  are  salt  water  tish. 

It  is  a  general  rule  of  criminal  law  that  where  exceptions  exist  to  a 
statute  it  is  not  necessary  to  negative  such  exceptions  unless  they  form  a 
part  of  the  enactment  itself. 

1  think  that  your  Instructions  to  the  game  warden  to  investigate  to 
ascertain  the  place  from  which  the  fresh  water  fish  were  taken  was  wise, 
inasmuch  as  the  State  would  ultimately  have  to  prove  that  the  fish  came  from 
some  other  waters  than  Lake  Okeechobee  if  the  defendant  testified  that  they 
came  from    Lake  Okeechobee. 

Trusting  this  gives  you  the  information  you  requested,  I  am.  with  kind 
personal    regards. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CHAUTAUQUA— IF  LICENSE  TAX   REQUIRED. 

May  s.  1928. 
Dear  Sir  : 

I  have  your  letter  of  May  3rd,  in  which  you  reijuest  my  opinion  as  to 
whether  or  not  u  Chautauqua,  as  the  same  is  commonly  carried  out  in 
Florida,  is  amenable  to  the  license  tax  provided  for  by  Section  972,  Re- 
vised General  Statutes,  as  amended  by  Chapter  9322,  Acts  of  1923,  Laws 
of  Florida. 

The  language  of  Section  972.  as  amended,  is  as  follows: 

Shows   of   all   kinds,    including   circuses,    vaudeville,    minstrels. 

theatricals,    or   any  exhibition   giving   performances    under    tents   or 

temporary  structures  of  any  kind,  whether  such  tents  are  temporary 

structures,  are  covered  or  uncovered,  shall  pay  fl   State  license  tax 

for  each  day  as  follows     •     •     * 

Section  SOS  provides  thnt  each  person,  firm  and  corporation  engaged  in 
any  business,  profession  or  occupation  mentioned  in  the  license  laws  of  the 
State  shall   incur  certain  penalties  for  failure  to  obtain   license. 

I  am  of  the  opinion  that  a  Chautauqua,  as  the  same  Is  commonly  carried 
out   for  non -commercial   purposes,  and   as  a   means  of  education   and   enter- 
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lainnieut  is  not  a  "show"  within  the  meaning  of  Section  972.  Revised  Gen- 
eral   Statutes,  as  amended. 

It  seems  to  me  that  the  rule  ejusden  gene>-i»  or  tio*citure  a  *ocH»  ap- 
plies to  Section  972  and  that  only  those  shows  of  a  commercial  character 
such  ns  those  st>ecincal]y  enumerated,  vU..  circuses,  vaudeville  performances, 
etc.,  are  covered  by  that  section. 

A  Chautauqua,  not  being  in  the  same  category  or  doss  as  those  specifical- 
ly enumerated  in  the  section  is  apparently  not  within  the  purview  of  that 
section  unless  so  conducted  arid  carried  out  as  to  lie  a  commercial  enterprise. 
carried  out  for  profit  as  a  business,  profession  or  occupation. 

The  fact  that  a  charge  is  made  for  admission  to  the  performances  is 
not  the  determining  factor  hut  the  classification  Is  determined  by  the  nature 
of  the  entertainment  and  the  purpose  for  which  the  same  is  being  conducted. 

Both  the  Constitution  and  statutes  of  the  State  contemplate  the  ex- 
emption of  educational  institutions  from  taxation  and  Section  972,  it  appears 
to  me,  should  lie  construed  as  being  in  harmony  with,  rather  than  in  con- 
travention to,  the  spirit  of  these  educational  laws. 

If  the  city  desires  to  suppress  the  holding  of  these  Chnutauquas  bj  ex- 
acting n  license  the  matter  can  be  bandied  by  city  ordinance,  which  can 
be  so  framed  as  to  he  broader  than  the  State  law  on  the  subject. 

I  might  add  also  that  the  Legislature  has  several  times  specifically  re- 
fused to  pass  measures  which  undertake  to  Impose  a  license  tax  on  these 
so-called  Ch  a  tit  an  qua  s.  thereby  showing  that  it  was  the  legislative  con- 
struction of  existing  statutes  that  such  Chautnuqmis  were  not  within  the 
purview  of  laws  now  in  force. 

Of  course,  nothing  in  this  letter  is  to  be  taken  as  implying  that  the 
license  taxes  provided  for  by  Section  972  can  be  evaded  by  "shows"  actually 
falling 'within  the  terms  of  that  section  merely  by  nominally  designating  tbe 
same  ns  Ohautauquas.  ns  a  means  of  evading  the  taxes. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION   CLERKS   AND   INSPECTORS— IT  BLICATION   OK   POSTING 

OF  NAMES. 
Dear  Sir:  •  May  11.  1928. 

I  have  your  letter  of  May  8th,  requesting  my  views  with  reference  to 
the  interpretation  of  Section  249.  Revised  General  Statutes  of  Florida,  as 
amended  by  Chapter  8587,  Acts  of  1921. 

I  am  of  tbe  opinion  that  under  the  language  used  in  the  statute  the 
County  Commissioners  shall  cither  cause  the  names  of  inspectors  and  clerks 
of  election  to  be  published  in  a  newspaper  published  in  the  county  or  in  lieu 
thereof,  where  there  is  no  newspaper  published  in  the  county,  post  tbe  same 
for  at  least  fifteen    (15)    days  before  the  day  ul  holding  the  election. 

In  other  words.  I  construe  the  15  days  mentioned  in  the  statute  to  be 
applicable  to  the  period  for  which  the  name  shall  he  posted  when  posting 
is  resorted  to  In  place  of  publication  In  a  newspaper.  Where  publication  In 
a  newspaper  is  had  I  think  one  publication  is  sufficient,  same  to  tie  made 
as  soon  as  practicable  after  the  inspectors  and  clerks  are  appointed  by  the 
County  Commissioners,  which  you  will  notice  by  the  statute  must  not  he 
later  than  20  days  prior  to  the  holding  of  tht  election. 
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To  put   the  came  in  different  form,  tbe  statute  appenrs  to  mean   i ■  1 1 1 < - 
lished  In  a  newspaper,  or  posted  for  15  (lays. 
Trusting  this  answers  your  inquiry,   I  am. 

Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 

ELECTIONS— WATCHERS  AT   POLLS 

June  2,  1928. 
Gentlemen  : 

Answering  your  request  (or  my  opinion,  I  beg  to  advise  that  there  is 
nothing  in  the  laws  of  Florida  which  provides  for  each  candidate  to  have 
a  watcher  in  tbe  pulls  at  the  time  of  holding  the  election  nor  afterward 
except  under  the  provisions  of  the  statute  which  requires  that  inspectors* 
and  managers  at  alt  general  and  special  elections  shall  allow  at  all  tfmes 
while  the  ballots  are  being  counted  as  many  as  three  persons  to  be  suffi- 
ciently near  to  them  to  see  as  to  whether  or  not  the  ballots  are  being  cor- 
rectly read  and  called  and  the  count  of  the  votes  correctly  tallied. 

This  means  that  the  inspectors  shall  permit  as  many  of  the  public  as 
they  can  conveniently  permit  to  do  so  without  Interfering  with  the  per- 
formance of  their  duties  to  be  present  and  witness  the  calling  and  tallying 
of  the  votes  in  the  tally  books  and  means  that  not  less  than  three  (3) 
members  of  the  public  shall  under  any  corcum stances  be  allowed  to  witness 
such  call  and   tally. 

Where  there  are  numerous  candidates  it  would  be  impossible,  of  course. 
for  each  candidate  to  have  a  watcher  crowded  around  the  Inspectors  and  it 
would  seriously  interfere  with  the  performance  of  their  duty  but  the  in- 
spectors should  allow  a  fair  number  of  the  public — not  less  than  three  (3) — 
see  them  perform  their  duties  so  as  to  absolutely  rebut  the  Idea  that  there 
is  any  question  of  false  call  or  tallying  of  votes. 

During  the  holding  of  the  election  before  the  polls  have  closed  the 
ballot  box  should  be  kept  in  plain  view  of  the  public  and  inspectors  should 
perform  their  duties  under  such  circumstances  as  the  public  can  observe 
without  entering  the  polls  that  the  election  law  is  being  fully  ('(implied  with. 
No  persons  should  be  permitted  inside  the  polls  except  to  cast  their  ballots. 

Very  truly  yours, 

.      FRED  H.  DAVIS,  Attorney  General. 

CANDIDATE   FAILING   TO  COMPLY   WITH   PRIMARY   ELECTION   LAW 

July  20,  M2S. 
Hear  Sir : 

I  acknowledge  receipt  of  your  letter  of  July  7th,  In  which  you  ask  my 
opinion  on  the  following  question: 

"Can  the  Board  of  County  Commissioners  or  the  County  Cauvassinn  Board 
legally  declare  a  candidate  the  nominee  of  the  party  and  cause  his  name  to 
be  printed  on  the  ballot  in  the  general  election  in  November  as  such  nominee, 
in  a  case  where  the  candidate  in  question  was  a  candidate  in  the  primary, 
received  a  majority  of  the  votes  cast  therein,  filed  bis  first  and  second  cam- 
paign expense  statements  under  Section  3«4,  Revised  General  Statutes,  hut 
who  failed  to  file  the  third  and  fourth  statements  shortly  thereafter?" 

It  will  be  noted  that  the  primary  election  law  in  Section  364  requires  that 
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each  and  every  candidate  for  mmlrtllim  shall  Hie  a  sworn  statement  of  his 
campaign  expenses,  the  iirsi  to  tip  not  more  Ilitin  311  days  not  less  than  25 
days,  prior  to  the  primary,  the  second  to  lie  nut  more  than  l:!  days  Dor  less 
tli an  K  days  prior  to  the  primary,  and  the  third  statement  to  he  within  lo  days 
after  the  date  of  the  primary. 

Section  ;hk;  provides  that  au  additional  statenictu  giving  the  nanus  of 
iwlttieal  workers,  etc.,  shall  be  filed  at  the  time  the  third  statement  Is  iwjBiwd 
lo  bo  Iih-1. 

The  pertinent  provisions  of  the  Corrupt  Practice  Act  which  relates  to  the 
penalty  for  not  tiling  campaign  expense  statements  read  as  follows: 

That  no  candidate  who  fails  to  make  and  file  the  statements  required 
tiy  Section  354.  in  the  form  and  at  the  time  specified  shall  not  have 
[he  right  to  have  his  name  placed  upon  the  hallot  to  tie  need  in  the 
primary  election  and  those  entrusted  with  the  preparation  of  such 
primary  ballots  shall,  upon  the  certificate  of  the  officer  with  whom 
said  statements  are  required  lo  In-  filed,  that  candidate  has  failed 
to  file  sueh  statement  or  statements,  omil  his  name  therefrom.  t  See 
Section  5833,  Kerise«l  General  Statutes.) 

It  will  he  noted  that  the  above  portion  of  Section  SBKt  relate  to  Hie 
campaign  expense  statements  which  are  required  to  lie  Hied  be/ore  the 
primary,  and  it  will  be  noticed  also  that  the  statute  sjiecifically  provides  that 
in  order  for  the  candidate  to  have  his  name  printed  on  the  primary  election 
ballot  that  he  must  file  statements  In  the  form  "and  nt  the  time"  sjiecified. 
This  creates  n  condition  precedent  with  which  the  candidate  must  comply  in 
order  to  get  his  name  printed  on  the  primary  election  hallot,  anil  it  will  lie 
noted  that  the  "time  specified"  is  a  part  of  the  condition  precedent  :  there- 
fore, any  candidate  who  falls  to  strtetly  comply  with  the  provisions  of  the 
law  relating  to  the  campaign  expense  statements  which  are  required  to  be 
died  before  the  primary  election,  either  as  to  form  or  time,  does  not  acquire 
any   right   to   have  his   name   printed   on    the   primary   election   ballot. 

Section  HM3  further  provides  as  follows,  with  reference  lo  printing  the 
name  of  such  candidates  upon  the  general  election  ballot. 

The  name  of  no  candidate  failing  to  file  such  statements  as  re- 
quired  1  y   said   section   shall   he  allowed   or   printed   on    the   official 
I  allot  used  in  the  general  State  and  county  election,  etc. 
It  will  lie  noticed  that  any  reference  to  the  "time  S|iecifled"  is  omitted 
from  this  provision  which  has  specific  application  to  a  failure  to  file  the  third 
end  fourth  campaign  excuse  statements,  and  therefore  it  apiwnrs  that  am 
candidate  who  has  received  a  majority  of  the  votes  In  the  primary  election, 
and  who  has  actually  tiled  his  third  and  fourth  campaign  expense  statements-, 
although  not  within   the  time,  specified  by   law.  does  not  thereby  forfeit  I  he 
nomination  acquired  by  him  provided  his  failure  to  file  his  third  and  fourth 
statements  was  not  wilfully  and  intentionally  done  and  deferred  to  such  an 
unreasonable  length  of  time  as  to  amount  to  an  utter  disregard  of  the  law. 
In  other  words,  the  first  two  statements  constitute  conditions  precedent  to  the 
candidate's  personal  right  to  be  voted  on  in  the  primary  and  the  "time  spc  i 
tied"  Is  expressly  made  a  material  part  of  the  conditions  precedent. 

On  the  other  hand,  the  third  and  fourth  statements  which  are  required 
to  he  filed  after  the  primary  are  conditions  subsequent  and  the  statute  ex- 
pressly omits  making  "the  time  specified"   a   material   part   of   the   require 
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incuts  as  to  these  statements.  Obviously,  this  was  done  in  order  to  prevent 
the  will  of  the  people  lieing  defeated  on  a  mere  technicality  of  law,  and  since 
ft  is  not  made  the  essence  of  the  filing  of  the  third  and  fourth  statements 
within  the  time  fixed  hy  the  statute,  hut  hefore  any  certificate  declaring 
ineligibility  is  made  hy  reason  thereof  does  not  cause  the  candidate  to  there- 
after forfeit  the  right  to  have  his  name  printed  on  the  general  election  ballot. 

I  am,  therefore,  of  the  opinion  that  it  is  the  duty  of  the  County  Commis- 
sioners of  Bay  couuty  to  cause  the  name  of  Mr.  C.  S.  Russ  to  he  printed  upon 
the  general  election  hallots  as  the  Democratic  nominee  for  the  of  Bee  of 
county  judge  under  the  circumstances  outlined  in  your  letter  of  July  7th. 

With  kind  personal  regards.  I  am. 

Yours  very  truly. 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE   TAXES— DEALERS  IN   FARM    PRODUCE— PEDDLERS 

September  4,  1928. 
itvitr  Sir : 

Answering  your  Inquiry  of  August  27th,  I  beg  to  advise  that  In  my 
opinion  the  holding  of  the  Supreme  Court  of  Georgia  reported  in  78th 
S.  E.  at  page  112,  would  no  doubt  be  followed  by  our  courts  in  considering 
Section  950  of  the  Revised  General  Statutes  of  Florida,  and  that  I  do  not 
believe  that  a  prosecution  could  be  successfully  maintained  against  dealers 
who  buy  farm  products  such  as  chickens,  eggs,  etc.,  from  farmers  and  re- 
deliver them  from  trucks  to  retail  merchants. 

A  peddler  is  in  reality  a  person  who  is  a  dealer  but  who  carries  his 
stock  of  goods  with  him  from  which  he  makes  sales  to  the  public  as  he 
passes  on  from  place  to  place. 

The  word  "merchandise"  as  used  in  Section  950,  Revised  General 
Statutes,  evidently  has  reference  to  staple  commodities  of  merchandise  and 
not  such  articles  of  jK-rishable  food,  such  us  chickens,  eggs,  etc.,  which  from 
the  necessity  i>f  r lie  case  tune  to  he  marketed  in  n  metre  direct  and  expeditions 
way  than  ordinary  mercantile  products. 

Trusting  this  information  will  be  of  value  to  you,  I  am. 
Yours  very  truly, 

FRED  H,  DAVIS,  Attorney  General. 

GENERAL  ELECTION—  REGISTRATION  BOOKS. 

September  4,  1928. 
Dear  Sir: 

Answering  your  letter  of  August  28th.  in  regard  to  registration  hooks, 
I  beg  to  advise  that  the  apparent  confusion  in  regard  to  the  registration 
books,  which  seems  to  be  universal  throughout  the  State,  is  due  to  the  fact 
that  we  have  entirely  two  separate  election  laws  on  the  statute  books : 
the  General  election  law  which  has  been  in  force  for  fifty  years  and  the 
Primary  election  law,  which  was  passed  in  1&13. 

The  original  purpose  of  the  General  Election  law  in  requiring  three  (3> 
sets  or  the  registration  books  for  general  elections  was  to  have  one  (1)  copy 
available  for  registration  of  electors  in  precincts  without  removing  the  regis- 
tration books  from  the  hands  of  the  Supervisor  of  Registration  himself,  who. 
under  the  law  Is  entitled  to  register  voters  at  the  same  time  that  they  are 
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being   registered  liy   the  disirict   registration   oHtcef*,      Sec   Section   227,    Re- 
vised General  Statutes. 

The  third  copy  of  the  registration  books  was  intended  l<>  lie  preserved 
as  the  original  record  of  resist  rut  ion  of  the  comity  anii  kept  at  all  times 
so  securely  cared  fur  that  the  same  would  not  be  lost  or  destroyed,  even 
though  the  district  registration  officer  and  the  supervisor  might  lose  such 
hooks. 

In  the  early  days  of  this  State  when  there  wag  a  hot  tight  between 
carpet-baggers  and  the  Democrats  to  control  the  politics  here  there  were 
frequent  election  contests  and  more  or  less  fraud.  The  most  convenient  way 
of  peri >*t rating  fraud  was  to  vote  an  excess  number  of  voters  who  were 
neither  registered  nor  qualified  and  then  to  have  the  registration  books 
beemw  lost  or  destroyed  so  that  the  fraud  could  not  be  proved.  The  Legis- 
ts mre  attempted  to  avoid  this  by  requiring  three  (8)  copies  of  the  regis- 
tration books  so  that  It  would  be  unlikely  that  all  three  would  he  acci- 
dentally lost  or  destroyed. 

The  Primary  registration  books  are  entirely  a  separate  set  of  books  and 
the  only  connection  they  have  with  the  General  Etectlou  at  all  is  under 
the  provision  of  law  which  says  that  names  on  such  Trims ry  Election  books 
shall  Im  "carried"  upon  the  General  Election  books  as  registered  electors. 
This  requires  a  transfer  of  such  names  from  the  Trlmary  Election  books 
to  the  General  Election  books. 

IF  your  Supervisor  of  Registration  has  not  prepared  General  Election 
books  separate  from  the  Trlmary  Election  books.  I  think  that  It  Is  abso- 
lutely essential  that  he  do  so  In  order  to  prevent  any  question  about  the 
regularity  of  the  election.  This  he  can  do  under  Section  238,  Revised  Gen- 
eral  Statutes. 

Trusting   this   auswers   your   inquiry,   I   am. 
-r  Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

GKNERAL    ELECTION    ROOKS— TRANSFERRING    NAMES    FROM    PKI- 

MARY    ROOKS. 

i  hctabet  12.  1B2S. 
livnr  Sir: 

My  opinion  in  connection  with  the  transcript  ion  of  the  names  of  per- 
sons who  registered  in  the  Primary  Election  to  the  General  Election  books 
is  based  upon  the  holding  and  reasoning  given  by  Judge  Thos.  F.  West, 
former  Attorney  General,  'in  an  opinion  dated  August  17th,  1916,  which 
will  be  found  on  page  8  of  the  enclosed  Tamphlet  No.  2,  which  is  self- 
explanatory. 

Former  Attorney  General  West  was  for  many  years  a  Justice  of  the 
Supreme  Court  and  It  was  my  thought  that  his  opinion  was  entitled  to 
weigh  as  such.  Furthermore,  my  own  reasoning  accords  with  that  given  by 
Judge  West  and  I  might  add  that  the  same  construction  appears  to  have 
been  put  on  the  law  by  Attorneys  General  Bufonl  and  Johnson,  who  preceded 
me  in  this  office. 

It  may  be  entirely  true  that  upon  a  legal  contest  the  court  would  bold 
exactly  as  you  indicate  in  your  letter  and  that  Is  that  the  transcribing  of 
these   names   from   tbe   Primary   to   the  General    Election   books   is   uonec- 
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cssary.     The  Supreme  Court  has  power  to  make  such  a  ruling  and  It  will  hp 

the  law  lint  in  giving  out  information  upon  election  matters,  it  has  been  my 
policy  not  to  see  how  closely  I  can  come  to  an  Infraction  of  the  law  without 
committing  one  but  rather  to  advise  a  safe  course. 

The  Bryan  Primary  Law  was  passed  as  a  separate  and  independent  bill 
from  the  (Jeueral  Election  Law,  which  was  left  on  the  hooks  and  which 
contains  asperate  and  distinct  provisions  relating  to  registration  of  voters, 
insofar  as  general  elections  are  concerned.  The  passage  of  the  Primary 
Ijhw  did  not  modify  or  repeal  any  portion  of  the  law  relating  to  general  elec- 
tions and  if  the  Bryan  Primary  Law  itself  were  repeated  it  would  not  in  any- 
wise affect  existing  provisions  as  to  registration  of  voters. 

It  seems  to  me  that  the  safer  course  to  pursue  is  to  see  that  the  names 
nf  persons  registered  for  primary  elections  are  carried  upon  the  general 
election  hooks,  although  in  case  of  contest  it  may  be  held  that  the  trans- 
cription of  the  names  is  entirely  unnecessary. 

I  am  unable  to  refer  to  any  other  authority  than  that  contained  in  the 
pamphlet  which  contains  Judge  West's  opinion  and  also  the  apparent  logic 
of  the  case. 

It  strikes  me  that  a  pertinent  reasou  why  the  primary  election  books 
cannot  he  used  in  the  general  election  is  the  fact  that  anyone  can  register 
in  the  primary  election  Iwoks  without  declaring  his  party  affiliation. 

The  authorities  all  hold  that  you  cannot  make  a  man  declare  what  his 
party  affiliation  is  in  order  to  qualify  him  to  vote  hi  the  general  election, 
although  you  can  do  so  for  a  primary  election. 

If  you  will  examine  the  statutes  you  will  find  that  all  sections  of  the 
law  beginning  with  Section  299  and  subsequent  thereto  are  sections  which 
relate  exclusively  to  primary  elections.  The  regulations  for  general  elec- 
tions are  covered  by  Sections  215  to  298,  inclusive,  and  the  provisions  of  law 
relaling  to  registration  books,  insofar  as  registration  for  general  elections  is 
concerned,  must  be  found  in  Sections  215  to  298,  inclusive. 

You  will  observe  that  beginning  with  Section  289  there  is  a  Chapter 
entitled  :      "Primary    Klcetious." 

Very  truly  yours. 

FREri  H.  DAVIS.  Attorney  tieneral. 

ClKXTV  JPIKlR— COMPENSATION. 

July  9,  1927. 
Dear  Sir: 

I  have  your  letter  of  July  7th,  with  reference  to  the  holding  of  your 
Board  of  County  Commissioners  as  to  the  recent  bill  passed  by  the  Legisla- 
ture increasing  the  salary  of  the  county  judge  of  St.  Lucie  county,  and  that 
he  would  he  i>aid  hi  addition  to  his  salary  $2.00  for  each  case  docketed  to 
he   taxed   as  costs  in   the  case. 

You  nre  no  doubt  aware  of  the  constitutional  provision  that  prohibits 
the  passage  of  special  or  local  laws  fixing  the  fees  or  salaries  of  any  class 
of  officers  except  municipal   officers. 

I  have  not  studied  the  particular  bill  which  was  passed  at  the  1927 
session  of  the  Legislature  relative  to  the  salary  of  the  county  judge  of  St, 
Lucie  county.  The  holding  in  the  Watkins  case,  referred  to  by  the  county 
attorney,    was  that   under  the  terms  of  the  law  there  under  consideration 


BIENNIAL   REPORT  OF   THE   ATTORNEY   GENERAL  357 

an  attempt  was  made  to  fix  the  salary  of  officers  by  a  local  at  special  statute, 
and  therefore  that  the  law  was  unconstitutional  liecause  it  may  he  classified 
as  applying  only  to  one  county — the  County  of  Duval. 

If  the  recent  law  imtler  which  your  county  judge  claims  his  Increase 
In  salary  and  his  f'i.lKJ  docket  fee.  Ik  an  act  which  refers  to  St.  Lucie  county 
liy  name  there  is  no  doubt  ia  nty  ruintl  hut  that  such  bill  is  clearly  uncon- 
stitutional under  Section  20  of  Article  3  of  the  Constitution  which  pro- 
hibits the  passage  of  local  laws  regulating  the  fees  of  officers  of  the  State 
and  county.  On  this  point  see  State  vs.  Watfclna,  102  So.  347 :  State  vs. 
Shepard.  93  So.  (567.  On  the  other  hand,  if  this  law  Is  so  framed  as  to 
classify  St.  Lucie  county  by  population  without  miming  it,  it  might  be  up- 
held as  a  general  law.  even  though  St.  Lucie  county  alone  fell  within  the 
purview  of  the  classification  named   in  the  Act. 

I  think  the  authorities  1  have  cited  will  be  helpful  to  you  in  seeing 
the  point  involved,  and  trust  that  they  will  he  of  assistance  to  you. 

With  kind   regards.   I  am. 

Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

JUDGES. 

(JAMB  WARDEN— SALARY. 

.March   2,    1027. 
/>car  &'»>: 

Your  favor  of  the  1st  lust.,  has  been  received. 
Section  10  of  Chapter  11288.  Acts  of  1025,  provides: 

,  Ail  fees  imposed  under  the  provisions  of  this  Act,  Including  the 
license  fee  collected,  slut  11  lie  set  aside  and  known  as  the  fish  and 
game  fund  nnd  shall  be  paid  into  the  county  school  fund  for  the  use 
and  benefit  of  the  public  schools  of  said  county,  after  deducting 
if  B0  per  month  as  compensation  to  the  County  Fish  and  Game  Warden. 
Under  the  wording  of  this  section  it  Is  my  opinion  that  you  should  pay 
the  Game  Warden  the  $50  per  month  and  then  deposit  the  balance.  If  any, 
to  the  credit  of  the  county  school  fund. 

Very  truly  yours. 

J.  R.  JOHNSON.  Attorney  General. 

WORTHLESS  CHECKS 

June  7,  1927. 
Hear  Sir: 

Repjyinj,'  to  your  letter  of  June  4tb,  with  reference  to  the  laws  covering 
the  Issuance  of  worthless  checks.  I  might  stare  that  it  is  my  opinion  that  the 
giving  of  a  worthless  check  as  announced  liy  the  1!>21  statute,  unless  at  the 
time  of  uttering  such  check  the  drawer  informs  the  person  to  whom  check  1b 
uttered  that  he  has  no  money  in  the  hank  to  j >ay  such  check. 

I  do  not  think  the  consideration  for  which  the  check  was  given  has  any- 
thing to  do  with  the  criminality  of  its  utterance  as  it  was  the  intention  of 
the  Legislature  to  prohibit  the  issuance  or  [tutting  into  circulation  of  worth- 
less checks,  which  would  be  a  nuisance  to  the  banks  as  well  as  to  the  public. 

The  contention  has  been  made  from  time  to  time  that  the  gist  of  the 
offense  would  be  the  question  of  fraud  in  oTitainlng  property  or  other  things 
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of  value  on  the  strength  of  the  check.  This  contention,  as  far  as  I  am  ad- 
vise*!, has  never  tieen  settled  by  any  decision  of  the  Supreme  Court.  The 
Supreme  Court  in  one  case  has  held  that  it  was  in  the  province  of  the  Legis- 
lature to  make  certain  acts  crimes  by  virtue  of  the  old  doctrine  of  creation  of 
crimes  iiiaht  prohibita  and  to  thereby  make  criminal  the  doing  of  an  act 
which  would  otherwise  have  no  criminality  attached  to  it. 

AlMffiming  that  this  doctrine  of  crimes  mala  prohibita  as  applied  in  the 
recent  Duval  county  case  relating  to  conditional  sales  in  the  opinion  handed 
down  by  Mr.  Justice  Terrell  would  likewise  apply  to  charges  for  issuing  worth- 
less checks  under  the  statutes  of  1921,  it  would  appear  that  a  person  Is  guilty 
of  committing  a  criminal  offense  who  issues  a  worthless  check  without  noti- 
fying the  person  to  whom  it  is  Issued  that  check  is  worthless  regardless  of 
whether  or  not  anything  of  value  was  transferred  at  the  time  of  its  issuance 
on  the  strength  of  such  check  being  good. 

In  conclusion  1  might  state  that  tbis  opinion  is  unofficial  and  the  ques- 
tions of  law  discussed  herein  will  have  to  be  settled  by  decision  of  some 
court.  Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

COl'NTY  JPDGE'K  COURTS— RULE  DAY 

October  17.  1927. 
Dear  Sir: 

I  agree  with  your  construction  of  the  law  relating  to  Rule  Days  in  County 
Judge's  Courts.  All  provisions  appearing  in  the  statutes,  even  though  in 
apparent  conflict,  must  be  reconciled  with  each  other  if  possible,  and  no  pro- 
vision should  be  construed  as  rendering  any  other  provision  nugatory,  if  pos- 
sible to  construe  both  as  having  a  legitimate  field  of  operation,  without  con- 
flict. See  State  vs.  Gadsden  County,  li3  Fia.  020;  Dade  County  vs.  Miami,  77 
Fla.  788;  State  vs.  Johnson.  71  Fla.  363;  Curry  ts.  Lehman,  53  Fla.  847. 

This  being  true,  Section  25S8  of  the  Revised  General  Statutes  fixing  two 
rule  days  per  month  for  Justice  of  the  Peace  Courts,  Is  limited  to  Justice  of 
the  Pence  Courts,  and  nothing  contained  in  the  general  provisions  to  the 
effect  that  the  rules  of  practice  in  the  Justice  of  the  Peace  Courts  and  County 
Judge's  Con  its  shall  be  the  same,  has  the  effect  of  nullifying  Section  25SS  or 
of  broadening  its  provisions  twyond  the  plain  scope  of  the  language  used. 
which  Is  Specific  in  its  reference  to  Justice  of  tile  Peace  Courts  only. 

Trusting  this  answers  your  Inquiry  of  October  15 In  and  with  kind  per- 
sonal regards.  I  am. 

Very  truly  yours, 

FRED  II.  DAVIS,  Attorney  Genera!. 

HINTIXti   AND  FISHING  LICENSES— FEES  TO  BE  CHARGED  BY 

HO  TINT  Y   JUDGE. 

December  1,  1927. 

Dear  Sir : 

* 
I  have  been  out  of  the  city  for  a  few  days  and  consequently  your  letter 

of   the  24th,   with  reference  to   the  fee  to  be  charged   for  issuing  hunting 

licenses  and  affixing  your  seal  thereon,  has  not  been  answered. 

It    appears   to   me   that   the   proper    interpretation   of   the   game   law   is 

that  a  license  shall  be  issued  by  the  county  judge  for  5(1  cents  and  25  cents, 

respectively,    which    include  nil   services   that   the  judge    must    render   in   re- 
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sjhti  to  the  issuance.  Including  ihi>  placing  of  the  seal  on  the  license,  it* 
Mint  authenticates  the  license. 

However,  it  is  the  privilege  of  eHch  judge  who  Is  required  to  net  under 
(he  si ut ute  to  put  his  own  interpretation  upon  the  Act  in  the  first  instance, 
if  he  in  good  faith  believes  that  a  certain  interpretation  should  prevail  and 
there  would  In-  nothing  unlawful  in  the  judge  following  out  such  interpre- 
tation in  the  absence  of  some  ruling  by  higher  authority  ns  to  the  proper 
fees  to  lie  charged, 

The  issuance  of  the  hunting  licenses  is  a  special  statutory  proposition 
governed  by  the  game  law  and  whatever  authority  there  is  to  charge  fees 
under  the  game  law  must  be  found  in  the  game  law.  The  general  scale  of 
fees  provided  for  county  judges  for  services  outside  of  the  issuance  of 
licenses  under  the  game  law  are  fees  primarily  fixed  to  compensate  the 
judges  for  their  services  when  acting  in  a  judicial,  or  quasi- judicial  capacity. 

Trusting  this  gives  yon  the  information  that  you  desire,  and  with  kind 
personal  regards.  I  am. 

Very  sincerely, 

FRED  H.  DAVIS.  Attorney  General. 

JCVENILE  COVRT— JCRISIHCTION. 
Hear  Sir:  December  2,   1927. 

Replying  to  your  letter  .»f  November  30th,  with  reference  to  the  place 
of  holding  the  juvenile  court.  I  beg  to  state  that  I  unite  agree  with  yon 
that  a  court  should  not  sit  except  at  the  county  seat  when  engaged  in  the 
trial  of  ordinary  civil  and  criminal  cases. 

However,  the  mere  fact  that  the  court  was  held  outside  of  the  estab- 
lished .place  for  holding  it  would  not  lie  any  ground  for  reversal  unless 
that  point  was  specifically  ilinill  at  the  trial  and  certainly  the  matter 
could  lie  waived  as  there  would  he  nothing  on  the  record  to  show  that  the 
court  was  not  held  at  the  proper  place. 

The  juvenile  court  is  a  statutory  court  and  Its  proceedings  from  their 
very  nature  were  Intended  to  lie  informal.  I  think  that  It  would  he  entirely 
proper  to  have  hearings  in  these  cases  at  places  other  than  the  county  seal 
ut  Clearwater,  provided  no  specific  objection  Is  made  to  tnat  procedure 
and  provided  also  that  whatever  judgment  Is  entered  In  the  matter  Is  en- 
tered at  Clearwater.  In  the  trial  of  eases  without  a  Jury  It  docs  not  appear 
that  any  particular  objection  exists  itself  to  take  part  of  the  proceeding* 
away  from  the  established  place  of  holding  court  fill  Mail  termination  of 
the  matter  Is  had  at  the  established  place  of  bidding  i-ourt. 

It  is  evident  that  unless  specific  object  Inns  are  made  lo  I  he  holding  of 
the  term.of  the  juvenile  court  other  than  nt  Clearwater  or  unless  some  Injury 
could  be  shown  hy  holding  such  court  outside  of  Clearwater  and  in  view 
of  the  Informal  nature  of  the  proceedings  contemplated  by  the  Juvenile  Court 
Act,  such  procedure  would  bp  a  mere  irregularity  and  not  such  n  one  as 
would  defeat  the  jurisdiction  of  the  Juvenile  Court  and  unless  taken  ad- 
vantage of  by  appeal  would  not  affect  the  judgment. 

As  the  Juvenile  Court  Is  a  statutory  court  It  would  la?  advisable  that 
at  the  next  Legislature  to  have  this  point  speclnciilly  covered  by  statute. 

Cordially  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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MOTOR   VEHICLES— WHEN  LIABLE   FOR   "FOR   HIRE"   LICENSE 

December  5.  1927. 
liea,-  Sir: 

A  "For  Hire"  vehicle  is  defined  by  Section  II WIS  of  l lie  Revised  Oei;eral 
Statutes  of  Florida,  us  amended  by  Chapter  1018SL  Acts  of  192.",  to  he  a  motor- 
driven  vehicle,  etc..  in  use  for  transporting  |iersons.  coinniodities  or  mate- 
rials for  compensation  or  such  motor  vehicles  as  may  he  let  or  rented  to  an- 
other for  a  consideration,  provided  that  motor  vehicles  temporarily  used  by 
farmers  for  the  transportation  of  agricultural  or  horticultural  products  from 
packing  houses  to  points  of  shipment  by  transportation  companies  shall  not 
he  considered  vehicles  operated  "For  Hire'';  provided  also  that  motor  vehicles 
transporting  school  children  shall  not  be  deemed  to  he  used  "For  Hire.'* 

A  truck  Owner  who  hauled  one  sing'o.  isolnted  load  ami  received  pay 
therefor  would  not  necessarily  he  violating  the  law  If  he  did  not  have  a  "For 
Hire"  license  for  such  truck,  but  great  care  must  l>e  taken  to  prevent  such 
fncidents  being  used  as  a  subterfuge  to  secretly  engage  in  the  "Foe  Hire" 
business  but  have  no  "For  Hire"  license, 

I  think  the  correct  rule  is  that  if  a  man  receives  pay  for  even  a  single 
load  hauled  by  him  this  would  be  prima  farie  evidence  that  tie  is  engaged  in 
the  business  of  using  his  motor  vehicle  "For  Hire"  and  that  the  burden  of 
proof  is  then  upon  him  to  show  that  the  transaction  for  which  he  received 
pay  was  only  an  isolated  one  and  not  part  of  the  regular  business. 

The  same  thing  might  be  said  of  those  who  render  services  of  this  kind 
in  consideration  of  tile  payment  of  their  bills  for  gas  and  oil.  J'rima  facie 
payment  for  gas  mid  oil  as  a  consideration  for  the  hauling  of  a  commodity  is 
another  way  of  hauling  for  hire.  The  statute  does  not  say  that  the  man  has 
to  make  a  profit  on  his  hauling.  What  it  does  say  is  that  he  must  receive  a 
consideration  and.  of  course,  the  payment  for  gas  and  oil  is  a  consideration 
and  if  indulged  in  as  a  regular  business  would  he  a  "For  Hire"  transaction, 
in  my  opinion. 

However,  a  single.  Isolated  transaction  not  performed  as  part  of  a  man's 
regular  custom  or  business  would  not  render  this  party  liable  to  a  "For  Hire" 
license. 

Trusting  this  answers  your  request  of  December  1st.  I   am. 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  t'eueral. 

COCNTV  JCIMiES— EFFECT  OF  HOISE  BILL  763  AS  TO  FEES 

December  13,  1927. 
Deaf  Sir: 

I  have  your  letter  of  December  Oth.  relative  to  opinion  rendered  by  me  in 
reference  to  the  effect  of  House  Bill  No.  793,  insofar  as  (his  applies  to  fees 
of  County  Judges. 

As  you  will  note  in  the  opinion  rendered  hy  me,  1  stated  that  I  did  not 
think  that  the  schedule  of  fees  provided  for  in  House  Bill  No.  763  applied 
either  to  a  Justice  of  the  Peace  or  to  a  County  Judge,  with  this  exception, 
however :  that  insofar  as  the  county  judge's  court  acts  as  n  Court  of  Record 
solely  in  probate  matters  in  this  State,  the  Judge,  as  clerk  of  his  own  court 
of  record,  is  entitled  to  charge  the  fees  fixed  in  House  Bill  No.  "(IS  insofar  as 
probate  matters  are  concerned. 
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The  provisions  of  Section  3337.  providing  that  County  Judges  shall  be 
court!  of  record  have  no  npplit-atton  to  County  Judges'  Courts  exercising  < .'rim- 
inn  I  jurisdiction.  The  statute  in  question  was  passed  in  18CS  and  the  con- 
struction which  was  placed  on  it  then  would  no  doubt  apply  now. 

lu  exercising  criminal  jurisdiction  County  Judges  are  acting  with  the 
snme  powers  and  under  the  same  rules  as  govern  Justices  of  the  Feaee.  The 
rules  applicable  to  criminal  proceedings  in  Justice  of  the  Peace  Courts  are, 
therefore,  applicable  to  County  Judges  exercising  criminal  jurisdiction. 

Trusting  this  answers  your  inquiry,  and  with  kind  personal  regards.  I  am. 

Cordially  yours, 

FRED  EL  DAVIS.  Attorney  General. 

COUNTS  JFIKJE— PROCEDURE  WHERE   DISQUALIFIED. 

December  31,  1027. 
Dear  Sir: 

Coder  the  statutes  of  Florida  any  justh-c  of  the  pence  has  a  right  to 
issue  n  warrant  for  a  person  charged  with  ti  crime  nud  make  the  same  re- 
turnable before  the  county  judge  of  the  county  and  proiicr  affidavit  is  filed 
before  him. 

It  would  npiieiu'  that  the  proper  course  of  action  in  the  ense  you  men* 
tiou  in  your  letter  of  December  29th,  wliere  you  are  disqualified  to  act  uisin 
your  own  coiuplnint.  would  be  for  you  to  tile  your  nflidnvit  with  one  of  the 
justices  of  the  pence  of  your  county,  eharging  the  parties  you  desire  to  jiros- 
ectite  with  the  'criminal  offense  of  which  you  allege  them  to  be  guilty  ami 
have  such  justice,  who  issues  the  warrants,  mnke  the  same  returnable  iiefore 
the  county  judge  of  the  county. 

I'pon  the  return  of  the  warrant  you  can  file  your  certificate  of  disquallllcn- 
tiou  anVl  the  Governor  can  then  nssign  some  other  county  judge  to  try  the  case. 
Trusting  this  gives  yon  the  information  you  desire,   I  am. 

Cordially  yours. 

FRED  H.  DAVIS.  Attorney  General. 

CHILDREN — HVEN1LE     COCHT     HAW     SO     JURISDICTION     TO    TRY 

CRIMINAL  CASES. 

February  6.  1928. 
Dear  Madam : 

1  lK*g  to  acknowledge  the  reeclpt  of  your  letter  of  January  31st,  wllli 
reference  to  problem  presented  by  cases  arising  in  the  Juvenile  Court  in 
Dnde  county,  pnrticulnrly   with  reference   to   Horliert   Cmvens. 

The  proper  course  df  procedure  to  follow  where,  in  the  opinion  of  the 
Judge  of  the  Juvenile  Court,  a  hoy  should  not  lie  committed  to  I  tie  Stale 
Reform  School  it  seems  to  me  would  be  to  renin  ml  such  ttoy  to  the  Criminal 
Court  of  Record  for  trial   upm   the  criminnl  offense. 

There  does  not  npponr  to  lie  miy  legal  nnthuifty  for  tbe  Juvenile  Court 
to  handle  the  wise  of  a  boy  charged  with  n  criminal  ofTeuse  except  to  bind 
such  boy  over  to  the  Criminal  Court  for  trial  where  It  is  desired  that  an 
nlternative  sentence  lie  imposed  in  the  event  that  tbe  reform  school  au- 
thorities will  not  receive  such  boy. 

The  statutes  seem  to  contemplate  two  methods  of  dealing  with  children. 

One  requirement  exists  where  the  children  are  deis-ndeut  within  the 
meaning  of  the   law    and    the  other    where  the  ehildren   are  delinquent.      A 
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child  may  be  delinquent  without  necessarily  being  guilty  of  any  criminal 
offense.  In  such  a  case  the  intent  of  tbe  Juvenile  Court  Law  was  that  such 
a  child  should  be  committed  to  the  probation  officer  to  handle  as  outlined 
in  the  statutes.  On  the  other  hand,  when  a  child  has  been  guilty  of  a 
criminal  offense  for  which  it  is  desired  to  punish  such  child,  the  only  method 
by  which  this  can  be  legally  accomplished  Is  to  remand  such  child  to  the 
custody  of  the  probation  officer  to  be  tried  in  the  Criminal  Court  and  there 
sentenced  to  the  Reform  School  with  an  alternative  sentence  in  the  jail  or 
penitentiary  in  the  event  the  Reform  School  will  not  receive  such  child. 

In  short,  the  Juvenile  Court  appears  to  have  no  power  to  try  children 
for  crime  nor  to  impose  any  sentence  upon  children  for  the  commission  of 
a  crime. 

Trusting  this  answers  your  inquiry,  I  ani. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

BAIL  BONDS— WHERE  WARRANTS   ISSUED  BY  COUNTY  JUDGE. 

February  10,  1928. 
Dear  Sir: 

I  note  the  inquiry  in  your  letter  of  the  8th  inst.  as  to  whether  the  rule 
laid  down  iu  Hatcher  vs.  State.  SB  Flu.  30.  98  So.  72,  relative  to  assessing 
ball  bonds  at  the  time  of  issuing  warrant  and  before  arrest  would  apply 
where  such  war  runt   is  issued  liy  a  county  judge. 

While  there  is  no  specific  statute  on  the  subject  in  my  opinion  the  rule 
may  be  applied  to  tbe  county  judge's  courts. 

Under  Section  C129,  Revised  Geueral  Statutes,  it  was  provided  that  upon 
the  return  of  the  warrants  with  tbe  accused  the  justice  shall  proceed  to 
hear,  try  and  determine  tbe  case  forthwith  or  shall  adjourn  the  same  to 
some  day  of  the  next  term  of  his  court. 

This  was  applicable  to  county  judges  unless  charged  by  statute. 

The  Legislature  in  1925  provided  for  the  drawing  of  jury  list  from  a 
jury  box  specially  provided  therefor  for  the  trial  of  all  eases  in  the  county 
judge's  court.  It  is  now  contemplated  that  such  cases  will  be  tried  at  terms 
of  the  county  judge's  court  and  not  upon  the  return  of  the  warrant  with  the 
accused  as  provided  in  Section  6129, 

It  is,  therefore,  my  opinion  that  the  accused  is  entitled  to  bail  from 
the  time  he  is  arrested  until  the  time  of  the  trial  in  the  county  judge's  court 
and  that  the  bail  may  he  fixed  by  the  county  judge  under  the  rule  laid  down 
in  tbe  Hatcher  case. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COURT  OF  CRIMES  CASE— SUBSTANCE  OF  OPINION  OF  SUPREME 

CO  CRT 

February  28,  1928. 
Zieor  Sir : 

I  called  on  Mr.  Whitfield,  Clerk  of  the  Supreme  CoTirt,  with  a  view  of 
setting  you  a  copy  of  the  opinion  in  the  Court  of  Crimea  case.    I  find,  how- 
ever, that  this  opinion  is  some  50  pages  long,  each  judge  having  contributed 
sonic  view  on  the  subject  with  the  exception  of  Justices  Brown  and  Buford. 
I  might  add  that  the  suhstance  of  the  holding  of  the  Court  was  that  the 
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amendment  to  the  Constitution  In  1924  allows  the  Legislature  to  create  new 
courts  and  to  vest  them  with  concurrent  jurisdiction  of  causes  which  may 
otherwise  be  within  the  jurisdiction  of  one  of  the  constitutional  courts.  Also 
the  riew  was  expressed  and  concurred  in  by  a  majority  of  the  court  to  the 
effect  that  while  under  the  statute  a  clerk  of  the  Criminal  Court  was  required 
10  transmit  to  the  Court  of  Crimes  all  cases  of  misdemeanors  that,  yet  the 
Judge  of  the  Criminal  Court  had  power  to  control  the  actions  of  the  clerk 
in  transmitting  causes  and  to  retain  jurisdiction  of  and  to  try  such  causes  as 
be  saw  fit.  In  short,  in  the  absence  of  the  social  order  of  the  Judge  of  the 
Criminal  Court  all  misdemeanors  are  filed  in  the  Criminal  Court  hut  Imme- 
diately transferred  to  the  Court  of  Crimes,  but  the  Judge  of  the  Criminal 
Court  has  power  to  instruct  the  clerk  not  to  transfer  such  misdemeanor  cases 
as  he  sees  fit.  The  opinion  by  Judge  Terrell  was  the  main  opinion,  hut  there 
was  also  a  lengthy  opinion  by  Judge  Strum  and  one  by  Judge  Whitfield,  con- 
curring in  the  opinion  by  Judge  Terrell  and  adding  some  additional  views  of 
their  own.  Justice  Ellis  wrote  a  very  vigorous  dissenting  opinion. 
With  kind  personal  regards,  1  am, 

Cordially  yours, 

FRED  IL  DAVIS.  Attorney  General 

MINORS.  MARRIED— NOT  QUALIFIED  TO  VOTE 

March  14.  1028. 
Hear  Sir: 

I  have  your  leiter  of  March  8th.  ask  ins  for  my  opinion  as  to  whether  or 
not  removal  of  disabilities  of  a  married  male  minor  under  Section  3902,  Re- 
vised General  Statutes,  or  of  a  married  female  minor  under  Chapter  !)'2K(I, 
Acts  of  1923,  has  the  effect  of  permitting  such  married  male  or  female  minors 
to  register  and  vote  in  elections  In  this  Stnte, 

The  removal  of  the  disability  in  question  in  con  lined  to  the  removal  of  the 
disability  to  contract  and  be  contracted  with  <iud  has  no  reference  whatever 
to  the  removal  of  political  disabilities,  which  are  fixed  by  the  Constitution 
iind  statutes  of  the  State  of  Florida. 

The  age  qual ideation  of  voters  is  tLsed  in  this  State  by  Section  1  of 
Article  VI  of  the  Constitution  of  this  State  and  such  qualifications  cannot  Ite 
changed  by  the  operation  of  any  statute. 

Cordially  yours, 

FHED  H.  DAVIS,  Attorney  General. 

ABSENT  VOTERS  LAW— COUNT V  JUDGE'S  CLERK  MAY  ACT  FOR 
%  JUDGE 

April    17.   1828, 
Dear  Sip; 

I  have  your  letter  of  April  13th.  In  which  you  asked  the  following  ques- 
tion : 

"Does  the  power  given  County  Judge's  clerks,  under  Chapter  11368,  Ex- 
traordinary Session  1925,  amending  Sec.  3339  of  Title  VII,  Article  I,  Genera] 
Statutes  of  1920,  to  'exercise  all  non-judicial  functions  which  the  judge  may 
perform,'  extend  to  the  taking  of  the  oath  to  the  affidavit  mnde  hy  one  tnk- 
ing  advantage  of  the  Absent  Voter's  Law  passed  by  the  1927  Legislature?" 

I  am  of  the  opinion  that  the  duties  imposed  upon  the  County  Judges  by 
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Chapter  11S24,  Acts  of  1923,  relating  to  absent  vote  re  are  n  on -indicia  I  func- 
tions of  the  County  Judge  and  as  such  the  clerks  of  the  County  Judge's  Court 
authorized  l>y  the  above  statute  may  lawfully  perform  the  said  functions. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

JUDGES— NOT  AUTHORIZED  TO  PAROLE  PRISONERS 
Dear  Sir:  April  27,  1928. 

Referring  to  your  letter  of  April  24th,  I  quite  arrive  with  you  that  a 
Judge  of  a  court  should  hnve  the  power  to  parole  prisoners  mentioned  in 
your  letter  to  meet  the  exigencies  of  occasions  such  as  you  enumerated. 

I  might  add  that  such  a  law  has  been  passed  by  one  branch  of  the  Legis- 
lature at  different  times,  hut  for  some  reason  has  never  passed  both  branches 
at  the  same  session,  and  therefore  has  never  become  a  law. 

I  think  such  a  law  should  be  enacted  and  1  will  he  glad  to  co-operate  with 
you  in  securing  an  enactment  sit  the  T927  session. 

In  the  meantime,  if  you  have  any  cases  which  come  up  which  you  ihink 
are  of  such  merit  that  they  need  attention,  the  Governor  will,  in  extraordinary 
cases,  grant  a  reprieve  if  specially  requested  to  do  bo  by  the  judge  who  sen- 
tenced the  prisoner. 

Under  the  present  state  of  the  law.  however.  1  know  of  no  legal  way  In 
which  the  judge  can  grant  relief  after  the  term  of  court  at  which  lie  imposes 
sentence  has  passed. 

Trusting  this  answers  your  letter,  and  with  kind  personal  regards,  I  axa. 

Very  truly  yours, 
FKED  H.  DAVIS,  Attorney  General 

ABSENT   VOTER'S  LAW— BALLOTS. 

Dear  Blr:  Mllv  *  1928' 

Under  Section  369.  Revised  General  Statutes,  a  voter  who  votes  mi 
absent  voter's  hallot  under  the  old  law  is  required  to  use  one  of  the  ballots 
furnished  to  him  by  the  inspectors  of  election  of  the  precinct  at  which  he 
presents  himself  to  vote. 

There  is  no  authority  for  furnishing  one  of  the  -absent  voter's  ballots 
printed  for  use  under  the  new  law  to  a  voter  in  order  that  he  may  have 
same  to  use  under  the  old  law. 

There  is  nothing  to  prevent  a  voter  for  his  own  Information  hi  knowing 
who  are  the  candidates  from  procuring  a  list  of  the  candidates  who  are  run- 
ning in  his  county  and  using  such  lists  for  his  assistance  in  filling  out  his 
absent  voter's  ballot  In  the  precinct  outside  the  county  in  which  he  votes. 

I  regret  that  there  is  no  way  in  which  I  can  reach  that  conclusion  that 
you  could  use  one  of  the  ballots  from  your  own  county  as  I  am  sure  that  much 
more  satisfactory  results  would  be  ohtained  but  as  you  will  see  by  reading 
Section  363.  Revised  General  Statutes,  there  is  no  authority  for  so  holding. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

PRIMARY  ELECTION— FILING  QUALIFICATION  PAPERS. 
Dear  Sir:  May  21.  192*. 

I  have  yonr  letter  of  May  16th,  with  reference  to  the  place  of  tiling  cam- 
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palgn  expense  statements  to  I*  died  under  Section  364.  Revised  Gone™] 
Statutes  of  Florida,  by  a  candidate  for  nomination  for  the  Stale  office  of 
circuit  Judge  where  a  circuit  embraces  only  one  county. 

I  have  not  advised  Mr.  Crawford  that  it  would  be  unlawful  for  biui  l« 
receive  and  file  a  statement  of  campaign  expenses  presented  In  accordance 
with  Section  364  where  the  candidate  was  running  for  the  office  of  circuit 
judge  in  a  circuit  that  only  embraced  one  county  but  1  did  advise  him  Ihni 
It  appeared  to  be  the  intent  of  the  primary  law  when  construed  In  Its  rn 
tlrety  that  expense  "statements  should  be  tiled  with  the  -time  official  who  is 
required  to  receive  and  file  qualification  oaths  under  Sections  320  and  &U>. 
Revised  Genera)  Statutes. 

Yon  will  observe  that  Section  3311,  by  the  title  placed  mi  witoe.  would 
Indicate  that  for  the  purjiose  of  administering  the  primary  law  (lie  term 
"county  office"  is  intended  to  mean  an  office  which  is  to  be  v.. ted  fur  wholly 
withln  a  single  county. 

You  will  also  notice  that  the  Idea  Is  Implied  under  Section  320  that  the 
term  "State  office"  means  an  office  to  lie  voted  for  by  the  electors  of  more 
than  one  county.  Accordingly.  I  advised  the  Secretary  of  State  some  time 
ago  under  Sections  329  and  330,  Revised  Geueral  Statutes,  that  candlcim-* 
for  circuit  Judge  In  circuits  having  only  one  county  should  file  qualification 
papers  for  such  office  with  the  Clerk  of  the  Circuit  Court,  even  though  the 
office  of  circuit  judi;e  was  In  reality  n  State  office. 

1  think  this  holding  was  undoubtedly  and  indisputably  correct. 
The  question  then  arises  as  to  whether  or  not  tinder  Section  'MH,  Kcvined 
General  Statutes,  the  words  "county  office"  or  "posit Inn"  Is  not  used  In  the 
same  sense  that  It  Is  used  In  Section  330  and  that  is,  to  Indicate  an  office 
which  Is  to  be  voted  on  by  the  electors  of  only  one  couuiy,  even  flmuglc 
such  of  Hi*  Is  not  in  reality  a  county  office  hut  u  Stale  office,  Vou  will 
readily  understand  that  there  is  some  confusion  in  tipl'lylng  these  statute*. 
but  since  the  officer  who  receives  the  qualification  fee  unit  oath  of  Candida les 
Is  l^niic  who  Is  charged  by  law  with  the  duty  of  certifying  the  name* 
to  the  County  Commissioners  for  printing  ujsm  the  election  latitats  tt  seem* 
to  me  that,  construing  the  statutes  In  their  entirety,  the  campaigu~H3pensc 
statements  should  be  filed  with  the  officer  who  is  charged  with  this  duty 
so  that  in  the  event  there  Is  a  defuait  in  the  filing  of  any  stutemcm  nek 
officer  can  carry  out  his  duly  of  cutting  off  such  name  froutHtie^prlmary 
election  ballot. 

In  view  of  the  conflict  of  Section  364  and  other  provisions  of  the  primary- 
law  I  have  already  advised  the  Secretary  of  State  in  one  or  I  wo  Instances 
to  «Ive  the  candidates  the  benefit  of  any  doubtful  construction  and  to  receive 
and  file  puiiers  upon  either  of  any  one  or  two  doubtful  constructions  of  the 
statute,  ami  leave  the  matter  of  deciding  whether  the  statute  has  been  com- 
plied with  to  some  higher  authority. 

To  he  on  the  safe  side,  I  would  advise  candidates  for  circuit  Judge  in 
circuits  having  only  one  county  to  file  their  [tapers  Uith  with  I  lie  Clerk  of 
the  Circuit  Court  and  with  the  Secretary  of  State  because  umlniil  redly  the 
office  of  Circuit  Court  judge  Is  a  "Slate  office"  ns  that  term  In  used  in  lis 
ordinary  sense  and  it  could  only  mean  something  else  If  wc  understand  that 
the  word*  "State  office"  ar  used  in  the  sense  which  would  tie  Indicated  by 
the  titles  to  Section  328,  which  seems  to  take  for  granted   the   fact    that  a 
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State  office  is  an  office  which  is  to  be  voted  on  by  more  than  one  county  in 
the  sense  that  the  term  "State  office"  Is  used  in  the  election  laws. 

I  would  also  say  that  since  the  purpose  of  the  election  law  was  to  have 
a  statement  of  campaign  expense  filed  with  some  public  authority  where 
It  might  be  subject  to  Inspection  that  I  think  that  candidates,  who  have  filed 
their  statements  in  good  fnith  with  either  the  Secretary  of  State  or  with 
the  Clerk  of  the  Circuit  Court  in  those  eases  which  full  under  a  doubtful 
Interpretation  of  the  statutes,  should  not  l>e  penalized  for  what  has  been 
done  in  a  houest  effort  to  comply  with  the  law. 

Trusting  this  answers  your  letter  of  the  16th  and  with  kind  jiersonal 
regards.  I  am. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

COIXTY  jrltGK  —WHEN  NOT  AUTHORIZED  TO  ENDORSE  WARRANT 

FOR  SERVICES 
Dear  Sir:  May  24,  1U28. 

Answering  your  letter  of  May  2l)th,  I  beg  to  advise  that  I  fully  agree 
with  your  position  to  the  effect  that  a  County  Judge  should  not  endorse  a  war- 
rant for  se  it  ices  against  the  county,  which  he  knows  is  bused  upon  a  charge 
of  crime,  the  venue  of  which  Is  in  another  county  and  not  in  the  county  for 
which  the  warrant  is  issued. 

Ordinarily,  the  judge  is  under  no  obligation  to  inquire  into  the  facts 
Involved  in  a  charge  of  crime  and  may  endorse  a  warrant  for  service  in  his 
county  by  a  bare  Inspection  of  the  face  of  the  warrant  and  a  determination 
therefrom  that  the  warrant  is  in  proper  form  and  charges  a  criminal  offense. 

When  a  judge  endorses  a  warrant  from  another  county  for  service  in  his 
own  county  he  in  effect  is  issuing  a  warrant  for  the  arrest  of  the  accused  in 
his  county  and  be  lias  the  same  discretionary  power  to  refuse  to  endorse  u 
warrant  that  he  has  to  refuse  to  issue  a  warrant  where  he  is  of  the  opinion 
that  a  warrant  should  not  issue,  owing  to  the  particular  facts  of  the  case.  If 
the  County  Judge  were  to  be  a  mere  rubber  stamp  In  the  endorsement  of  a 
warrant  there  would  be  little  use  for  requiring  endorsement  at  all. 

It  seems  to  be  the  pur]tose  of  the  law  in  requiring  the  endorsement  of  the 
resident  judge  of  the  warrant  sent  in  from  another  county  to  have  the  resi- 
dent judge  see  that  persons  are  not  snatched  up  and  taken  from  his  eounty 
Into  far  distant  portions  of  the  State  for  trial  upon  frivolous  charges  of  crime, 
even  though  the  crime  charged  may  he  In  proper  legal  form, 

III  this  way  the  rights  of  individuals  are  protected  and  the  running  up  of 
enormous  cost  bills  against  the  county  for  mileage  covering  the  going  for  and 
returning  with  prisoners  is  thereby  obviated. 

Trusting  this  answers  your  inquiry,  and  thanking  you  for  your  expression 
of  congratulation  upon  my  having  been  nominated  for  re-election  without 
opposition,  I  am, 

Cordially  yours, 

FRED  II.  DAVIS,  Attorney  General. 

JUSTICE'S  DISTRICTS— COXSOLTO  ATI  OX  OF  TWO 

Dear  Sir:  M*>'  2*  ]02S- 

Section  3339.  Revised  General  statutes  of  Florida,  provides  that  when  no 
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Justice  of  the  Peace  is  elected,  i|im lifted  or  commissioned  for  a  particular  dis- 
trict and  the  County  Commissioners  by  resolution  of  the  kind  recited  in  your 
letter  of  May  22nd,  provide  thtit  such  territory  shall  lit-  attached  to  some 
other  adjacent  Justice  of  the  Peace  District  that  such  territory  so  attached 
"shall  thereafter,  unless  otherwise  ordered  hy  the  Board  of  County  Commis- 
sioners, he  considered  as  part  of  the  Justice  of  the  Peace  District  to  which  It 
ban  been  attached," 

Therefore,  under  the  resolution  mentioned  in  your  letter  of  May  22nd.  it 
appears  to  me  that' Justice  of  the  Peace  District  No.  3  has  been  made  a  part 
■  if  Justice  District  No.  1  and  until  otherwise  ordered  by  the  County  Conimis'- 
stoners  said  Justice  District  No.  3  no  longer  exists  and  all  persons  who  want 
to  run  for  Justice  of  the  Peace  in  the  territory  which  formerly  consisted  of 
District  No.  3  should  he  considered  candidates  for  Justice  of  the  Peace  In  Dis- 
trict No.  t 

In  short,  two  districts  have  been  consolidated  into  one  district,  for  whicb 
only  one  set  of  officials  should  he  elected  by  the  qualified  electors  of  the  con- 
solidated district. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

COUNTY  JUDGES  AND  JUSTICES  <>F  TIIK  PKACE—  APPLICATION  OF 
HOUSE  BILL  7C3   (CHAPTER  11883.  ACTS  1027)   TO  FEES  OF 

August  13.  192V. 
Dear  Sir; 

Shortly  after  I  became  Attorney  General  I  had  occasion  to  consider  what 
effect  the  passage  of  Chapter  11S93.  Aits  of  1927.  relating  to  fees  of  Clerks 
of  the  Circuit  Court  bad  upon  the  fees  of  Justices  of  the  Peace  and  County 
Judges, 'and  came  to  the  conclusion  that  such  Chapter  11W«  left  the  fees  for 
County  Judges  ns  they  were  prior  to  the  passage  of  that  Act. 

I  find  this  view  is  confirmed  by  the  compilers  of  the  1927  Compiled  Stat- 
utes, who  appended  a  note  to  Section  5237  (33S4,  Revised  General  Statutes) 
to  the  effect  that  the  reference  In  the  statutes  to  the  effect  that  fees  of  Jus- 
tices of  the  Peace  should  he  the  same  ns  those  provided  for  Clerks  of  the 
Circuit  Court  had  reference  only  to  those  fees  which  were  fixed  at  the  time 
by  the  general  statutes. 

You  will  notice  that  Chapter  11893  did  not  expressly  amend  Section  30S4, 
Revised  General  Statutes;  which  died  the  fees  of  Clerks  of  the  Circuit  Court. 
Whatever  amendment  was  accomplished  was  done  by  implication  only.  Had 
Chapter  11893  expressly  amended  Section  .W4.  I  believe  it  would,  have  had 
the  effect  of  automatically  changing  the  fees  of  County  Judges  and  Justices 
of  the  Peace,  as  the  Legislature  would  have  been  presumed  to  know  that  the 
express  amendment  of  a  particular  section  in  the  Revised  (Jcticrol  Statutes 
would,  in  connection  with  other  sections  of  those  statutes,  work  a  particular 
change,  hut  I  do  not  believe  that  an  amendment  by  Implication  could  legally 
have  such  effect  as  the  Constitution  requires  that  all  bills  shall  liave  but  one 
subject  and  matter  properly  connected  therewith. 

With  reference  to  Section  3475,  Revised  General  Statutes.  I  beg  to  call 
to  your  attention  the  fact  that  that  section  has  reference  only  to  fees  of  the 
County  Judge  in  the  cases  of  forcible  entry  and  unlawful  detainer  and  does 
not  apply  to  the  fees  of  County  Judges  generally. 
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For  your  information  I  enclose  copy  of  opinion  given  to  Hon.  8.  r>.  Jor- 
dan. Clerk.  Circuit  Court.  llel-Jind,  Fla.,  under  tliite  of  October  lfith,  191!7. 
with  reference  to  the  fees  of  County  Judges. 

1  might  suggest  to  you  Lluit  the  subject  in  question  In  one  which  cunld  tio 
doubt  he  handled  at  the  next  legislature  by  some  amendment  which  would 
expressly  fix  the  fwd  or  County  Judccs.  Under  the  present  taws  County 
Judges  and  Justices  of  the  Peace  receive  the  same  compensation  and  Boards 
of  County  Commissioners  arc  reluctant  to  follow  any  OS list ruction  of  a  statute 
which  will  cause  them  to  pay  out  more  fees  to  Justices  of  the  Peace. 

With  regard  (o  your  lutpiiry  an  to  whether  the  County  Judge's  Court  is  a 
m«tt  .if  mi  <nd.  I  might  cull  your  attention  Section  51K3.  Compiled  Statute!' 
(333T,  Revised  General  Statutes*,  which  provides  that  the  County  Judge's 
Courts  shall  l>e  courts  of  record  In  connection  with  the  exercise  of  probate 
authority. 

All  other  authority  exercised  by  the  County  Judge  tluin  his  probate,  au- 
thority is  the  exercise  of  Jurisdiction  which  he  has  as  an  ex  uffteiti  Justice 
Of  the  l'ein-e.  See  Section  Will,  Compiled  Statutes  of  HI27 ;  Section  3348,  Re- 
vised  General  Statutes. 

Trust inv'  this  answers  your  Inquiry,  and  with  kind  ix-rsonul  regards.  I  am. 

Very  truly  yonrs, 

FKKli  II.  DAVIS,  Attorney  (leneral. 

HKFEXIIAXT — WHEN    Xc  IT    I.IAlil.K   Ft  HI    COSTS. 

August    t7.   1928. 

)h<tr  sir: 

I'mler  the  laws  •>(  this  State,  when  a  defendant  Is  acquitted,  he  is  en- 
titled to  Ik-  placed  in  xtutti  qua  as  to  any  costs  which  may  have  la-en  paid  by 
him  incident  to  the  case  which  was  prosecuted  against  him. 

I  n in.  therefore,  of  the  opinion  that  if  he  has  paid  out  fees  In  connection 
with  the  giving  of  an  appearance  bond  unci  the  approval  of  the  same,  such 
fees  are  a  proper  charge  against  the  county  in  favor  of  the  defendant,  in 
the  event  that  he  is  acquitted. 

Scitioii  H  of  the  hill  of  rights  of  the  Constitution  of  Florida  fully 
protccts  an  iMijuittc-d  defendant  from  liability  for  any  such  costs  and  inas- 
much as  the  officer  has  performed  the  duty  which  would  entitle  him  to 
jMiytneiit  for  his  services,  the  cost  of  approving  the  lanul  would  naturally 
be  payable  by   the  county   itself. 

Trusting  this  answers  your  Inquiry  of  the  Kith,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

WKAl'HXS— CARRYING  BY  MOTORISTS. 

September  0.   192a 
hear  Sir: 

Section  5100,  Revised  General  Statutes  (72(12.  Compiled  Stats.  1827 1, 
provides  as  follows: 

Whoever  shall  carry  around  with  him,  or  have  in  his  manual 
possession,  in  any  county  of  this  State,  any  pistol,  Winchester  rifle 
or  other  repeating  rifle,  without  having  a  Uceuse  from  the  County 
Commissioners  of  the  respective  counties  of  this  State,  shall  upon 
conviction  thereof,  be  punished   by  tine     •     •     •. 
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Iii  tuy  opinion.  Hie  foregoing  section  does  not  make  it  unlawful  for  the 
owner  of  an  automobile  to  carry  a  pistol  or  rifle  in  bis  car  for  his  own 
protection  while  traveling. 

The  law  In  question  was  intended  to  prohibit  the  carrying  of  arms  on 
or  about  the  person,  whether  concealed  or  not,  without  having  a  license 
so  to  do. 

You  will  tinders  I  a  nd.  however,  that  while  an  automobile  owner  mny 
not  be  violating  the  law  in  having  a  pistol  or  rifle  In  his  automobile,  he  is 
not  thereby  authorized  to  carry  the  same  on  or  about  his  person,  whether 
concealed  or  otherwise  unless  he  feels  within  one  of  the  classifications  pro- 
vided for  In  the  law.  when  he  would  be  authorized  to  do  so, 

,    Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

OEXERAL  ELECTIONS— VOTING   PRECINCTS. 

Septemltcr  10.  W&, 
Dear  Sir : 

Referring  to  your  letter  of  the  1st  inst.  which  was  acknowledged  during 
uiy  absence,  I  beg  to  advise  as  follows : 

If  your  county  has  been  legally  divided  Into  IT  voting  precincts  which 
take  the  place  of  nine  (8)  precincts  which  formerly  existed,  in  my  opinion  It 
would  l>c  clearly  illegal  for  the  county  authorities  to  disregard  the  new 
precincts  and  continue  to  hold  the  election  at  the  voting  places  formerly 
provided  for. 

The  courts  all  hold  I  hat  material  deviations  frmn  legally  established 
places  of  holding  elections  invalidate  such  election. 

The  statutes  of  Florida  lix  a  time  within  which  precincts  can  lte  estab- 
lished or  changed  and  provide  that  the  boundaries  thereof  shall  lie  recorded 
in  the  specified  way.  The  voters  are  entitled  to  rely  upon  the  recu  riled 
designations  and   the  same  must   lie  strictly  followed. 

Trusting    this    answers    your   inquiry,    1    am. 

Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

(JEXERA1.  ELECTION  BALLOT?  ARRANGEMENT  OF  CANDIDATES. 

October  la  W2K. 
Hear  Sir : 

The  Secretary  of  State  Is  going  to  scud  out  the  names  of  the  various 
nominees  which  he  certifies  so  that  the  sumo  will  show  tlie  DWHIH  llili 
en  ml  id  a  res  pla  eed   11  rst . 

The  County  Commissioners  »re  the  sole  judges  as  to  how  the  biillots 
shtill  be  arranged  but  as  it  has  Iveen  ciisloniary  for  the  Democrats  to  Ite  placed 
first,  owing  to  the  fact  that  nominees  of  that  party  are  nominees  of  the 
people  rather  than  of  a  small  convention  of  citizens  hut  also  liBcanw*  as  a 
party  they  alphabetically  come  ahead  Of  the  Republicans. 

I  think  most  of  the  County  Commissioners  of  tbe  State  will  follow  the 
arrangement  which  has  l*een  prepared  by  the  Secretary  of  State, 
Trusting  this  answers  your  inquiry  of  October  Oth,  I  am. 

Very  truly  yours. 

KREIi   H.  DAVIS.  Attorney  General. 
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COUNTY  JUDGE— TERM  OF  COURT. 

October  12,  1928. 
Dear  Sir :  ■     - 

Referring  to  your  letter  of  October  8tli.  I  beg  to  advise  that  I  think  you 
can  make  an  order,  deferring  you  regular  term  of  court  for  such  period  of 
time  as  you  see  fit  and  reconvene  it  on  the  day  to  which  same  is  deferred 
by  your  order. 

There  is  nothing  in  the  statute  relating  to  county  judge's  court,  which  re- 
quires the  drawing  of  a  separate  Jury  for  the  succeeding  week  of  court.  If 
the  term  lasts  longer  than  one  week.  If  you  have  already  drawn  a  jury  for 
your  regular  term  I  think  you  can  make  an  order  postponing  the  term  for 
the  teu  days  or  two  weeks  so  as  to  avoid  conflict;  with  the  Circuit  Court  and 
excuse  the  jurors  you  have  already  drawn  until  the  time  your  court  re- 
convenes. 

On  the  other  hand,  you  can  adjourn  your  regular  term  sine  die,  discharge 
the  jury  you  have  drawn,  making  an  order  calling  a  special  term  of  court 
ami  draw  a  new  jury  for  that  term  at  your  option. 

The  first  course  would  appear  to  be  more  practical. 

I  think  the  judges  of  any  court,  unless  restrained  by  statute,  have  in- 
herent power  to  call  special  terms  of  their  courts  whenever  the  puhlic  in- 
terests   require    it. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

GENERAL   ELECTION— MARKING    BALLOTS. 

October  12,  1928. 
Hear  Sir: 

This  will  acknowledge  the  receipt  of  your  letter  of  the  8th  instant. 

Section  275.  Revised  General  Statutes,  provides  that  the  voter  in  a 
General  Election  may  vote  for  any  candidate  whose  name  is  not  printed 
on  the  ticket  "by  filling  in  the  name  of  the  candidate  of  his  choice  in  the 
blank  space  provided  therefor,  and  marking  the  cross  mark  in  the  appropri- 
ate margin,"  before  such  named  "filled  in." 

In  view  of  the  fact  that  all  the  statute  requires  is  that  the  name  of 
such  candidate  whose  name  Is  not  printed  on  the  ballot  be  "filled  in,"  I  am 
of  the  opinion  that  such  "filling  in"  of  the  name  may  be  accomplished  not 
only  with  pen  or  pencil  but  by  any  other  mechanical  device  such  as  a  rubber 
stamp.  However,  there  is  nothing  in  the  statute  which  authorizes  the  "filling 
in"  to  be  accomplished  by  the  use  of  "stickers,"  as  that  is  the  addition  of  a 
paper  to  the  ballot,  which  the  law  does  not  authorize  to  be  attached  thereto. 

The  "filling  in"  must  be  accomplished  on  the  ballot  itself,  i.e.,  some 
impression  must  be  made  upon  the  ballot  furnished  the  elector  and  not  upon 
some  paper  which  the  elector  attaches  to  the  ballot,  such  as  a  sticker. 

You  will  notice  that  the  statute  not  only  requires  that  the  name  be 
filled  in  but  that  the  voter  must  mark  a  cross  (X)  mark  In  the  appropriate 
place  before  the  name  thus   "filled    In." 

This  provision  of  Section  275  as  to  "filling  In"  names  Is  necessary  to- 
comply  with  the  State  Constitution.  See  State  vs.  Dillon,  32  Fla.  545,  14 
So.  383.  where  the  Supreme  Court  held  that  although  It  was  competent  for 
the  Legislature  to  prescribe  an  official  ballot  and  to  prohibit  the  use  of  any 
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other,  and  also  to  provide  for  printing  the  names  of  certain  candidates  mi 
the  ballot,  yet  the  Legislature  had  no  power  to  resrict  the  elector  to  voting 
for  some  one  of  the  candidates  whose  names  are  printed  upon  such  official 
ballot. 

Following  this  rule  of  the  Supreme  Court,  all  ballots  prepared  for  Gen- 
eral Elections  are  required  to  carry  a  blank  Hue  under  the  printed  mimes  so 
that  the  elector  may  exercise  what  the  Supreme  Court  says  Is  his  constitu- 
tional right  to  vote  for  any  person  he  pleases,  whether  bis  name  is  printed 
on  tbe  ballot  or  not. 

Answering  your  second  question,  I  beg  to  advise  that  I  find  mulling  in 
the  statutes  which  prohibits  carrying  into  the  voting  booth  a  rubber  stamp 
for  this  purpose  any  more  than  to  carry  into  tbe  voting  place  a  pencil  or 
fountain  pen  for  the  same  purpose. 

Section  6914  does  prohibit  the  iisi!  of  mechanical  devices  as  an  aid  to 
voters  in  marking  their  ballots,  but  you  will  notice  that  such  section  is 
expressly  limited  to  tbe  use  of  such  devices  in  Primary  Meet  Inns  and  that 
same  has  no  application  to  General  Elections. 

Answering  your  third  question  as  to  whether  or  not  It  is  legal  to  have 
stickers  or  rubber  stamps  placed  inside  the  voting  booths  for  the  purpose 
of  filling  in  names,  I  beg  to  advise  that  tbe  inspectors  wbo  have  charge  of 
the  voting  are  authorized  to  exclude  any  such  devices  being  left  in  tbe  voting 
booths,  thereby  leaving  It  up  to  each  elector  if  he  wishes  to  use  such  a  rub- 
ber stamp  to  carry  into  the  I  moth  with  him.  just  as  he  takes  in  a  pencil 
or  a  fountain  pen.  As  to  stickers,  of  course,  tbe  use  of  these  is  entirely 
prohibited  ant)   they  should  not  be  permitted  In  the  [silling  places. 

Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

POLLING  PLACES— POSTERS  AXD  CIRCULARS 

October  12,  1028. 
Pear  Sir: 

Answering  your  letter  of  tbe  Stb  lust.,  1  beg  to  advise  that  I  find  nothing 

in  tbe  statutes  which  will  prohibit  tbe  distribution  of  posters  and  circulars  to 

voters  a hnut  to  cast  their  ballots  In  tbe  coming  election  as  long  as  the  persons 

distributing  same  do  not  go  within  fifteen  (15)   feet  of  the  polling  places  In 

violation  of  Section  271,  Revised  General  Statutes. 

Within  the  limits  of  the  polling  places  prescribed  by  law  all  other  posters 

and  documents  than  those  mentioned  in  Section  270  should  be  excluded. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

HUNTING  LICENSES— II"  G1EST  REQUIRED  TO  PAY 
Ow  Sir:  December  20,  1928. 

I  have  your  Inquiry  of  the  20th.  ns  follows; 

If  A  has  a  fur-bunting  license  and  owns  hounds  would  It  as  an  luvited 
guest  who  accompanied  A  on  the  hunt  ns  a  listener  and  who  bus  no  part  In 
the  hunt  be  subject  to  a  license  tax?  . 

My  answer  to  the  question  is  that  the  license  is  only  applicable  to  those 
who  are  engaged  in  the  hunt  and  therefore  the  guest  in  question  under  tbe 
circumstances  you  outlined  would  not  be  required  to  have  a  license. 
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You  will  readily  understand,  however,  that  It  inay  be  contended  by  the 
game  warden  that  the  so-called  guest  is  actually  participating  in  the  hunt,  Id 
which  case,  if  the  game  warden  made  an  arrest,  it  would  re'quire  a  trial  to 
determine  whether  or  not  the  accused  was  merely  a  guest  or  a  hunter. 

Trusting  this  answers  your  inquiry,  and  wishing  yon  the  compliments  of 
tiio  season,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TRAFFIC  ( IFFICERS— ABl't UNTMENT— COMPENSATION— UNIFORMS. 

Decemher  29.  1928. 
Dear  Sir : 

Chap.  12002.  Acts  1927,  provides  that  all  officers  of  the  law  engaged  in 
policing  truffle  on  the  highways  of  the  State  of  Florida  outside  the  limits 
of  incorporated  cities  and  towns  shall  he  duly  appointed  and  qualified  dep- 
uties acting  under  the  respective  sheriffs  of  the  several  counties  in  this 
State  and  shall  lie  appointed  or  dismissed  as  such  deputies  upon  the  rec- 
ommendation of  the  Hoard  of  County  Comnilsslouers  of  the  Severn  1  counties 
and  shall  he  known  and  designated  as  traffic  officers. 

The  law  further  provides  that  the  compensation  of  traffic  officers  shall 
be  paid  by  the  Board  of  County  Commissioners  of  each  of  the  counties  out  of 
the  tine  and  forfeiture  fund  and  shall  in  no  instance  Ik1  less  than  $1,200  per 
annum ;  and  that  it  shall  be  unlawful  for  any  such  traffic  officer  to  charge, 
collect  or  receive  any  eouii>eusutiou  other  than  Ids  monthly  salary  provided 
for  by  the  Act. 

Tbis  law  also  provides  for  the  furnishing  of  uniforms  and  paying  of 
such  expenses  of  traffic  officers  by  the  County  Commissioners. 

My  interpreation  of  this  statute  is: 

(1)  That  no  person  can  engage  in  policing  any  traffic  on  the  puhlic 
highways  unless  he  has  first  been  made  a  duly  appointed  deputy  she  rift"  of 
the  county  In  which  he  acts. 

(2)  That  such  deputy  sheriff  shall  only  be  appointed  or  dismissed  on 
the  recommendation  of  the  Board  of  County  Commissioners  of  the  county 
but  this  does  not  mean,  as  I  interpret  the  law,  that  the  County  Commissioners 
have  any  right  to  dictate  to  the  sheriff  whom  he  shall  appoint  as  his  deputy 
nor  to  otherwise  control  the  sheriff  in  his  discretion  with  regard  to  his 
depnties. 

The  provision  simply  means  that  the  sheriff  cannot  appoint  one  of  his 
deputies  as  traffic  officer  unless  the  County  Commissioners  recommend  that 
he  do  so.  in  which  event  if  the  County  Coin  miss  iouers  do  make  such  rec- 
ommendation, the  county  will  become  liable  for  the  salary  and  expenses 
of  the  traffic  officer. 

The  purpose  of  the  statutes  was  to  put  into  mmchow  desuetude  the 
ubiquitous  fee-hunting,  crossroads  country  constable,  who  was  an  ever-pres- 
ent annoyance  to  the  unwary  motorist  and  to  restrain  the  appointment  of 
traffic  officers  except  in  those  counties  which  feit  that  the  subject  was  of 
sufficient  importance  to  warrant  the  employment  of  any  officer  on  a  salary 
basis  for  the  purpose  of  enforcing  the  traffic  laws. 

The  County  Commissioners  have  no  power  at  all  to  appoint  a  traffic 
officer  or  to  authorize  anyone  to  act  as  a  traffle  officer.     The  appointment 
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of  traffic  officers  must  be  made  by  the  sheriff  woo  must  make  toe  traffic 
officer  one  of  bis  deputies  but  at  tbe  same  time  the  sheriff  is  not  authorized 
to  appoint  such  a  traffic  officer  or  to  designate  one  of  his  deputies  as  truffle 
officer  unless  the  County  Commissioners  recommend  that  he  do  so. 

Likewise,  after  a  traffic  officer  Is  once  appointed  by  the  sheriff  and 
begins  to  function  as  such,  the  sheriff  has  not  right  to  dismiss  the  traf- 
fic officer  except  upon  recommendation  of  the  Board  of  County  Commis- 
sioners, although  I  do  not  construe  this  provision  as  meaning  that  the  sheriff 
could  not  discharge  one  of  his  deputies  for  legal  MM  without  the  consent 
of  the  County  Commissioners,  although  surd  right  is  not  expressed  or  reserved 
in  the  statute. 

I  am  further  of  the  opinion  that  under  the  State  if  the  County  Coiuinis. 
siouers  refuse  to  recommend  the  appoint ment  of  a  traffic  officer  for  the 
county,  sheriff  has  no  right  to  assign  one  of  his  deputies  to  the  policing  Of 
traffic  on  tbe  highways  either  with  or  without  uniform  as  such  assignment 
would  amount  to  a  violation  of  the  last  paragraph  of  .Set-lion  2  of  Chapter 
120O2.  which  provides  that  It  shall  be  unlawful  for  any  traffic  officer  to 
charge,  collect  or  receive  any  compensation  other  than  the  monthly  salary  pro- 
vided for  in  the  law. 

The  monthly  salary  provided  for  in  the  law  is  payable  by  the  County 
Commissioners.     If  they  refuse  to  recommend  same,  it  cannot  he  paid. 

To  summarize,  the  whole  matter  must  be  one  of  co-operation  between 
the  County  Commissioners  and  the  sheriff  or  no  traffic  officer  can  he  ap- 
pointed at  all. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

JUSTICES  OF  THE  PEACE 

JUSTICE  OF  THE  PEACE— MILEAGE 

February  A.  1927. 
Dca>'  Sir: 

Your  favor  of  the  Sth  Inst,  has  been  received. 

Warrants  cannot  be  served  by  mail  ordinarily.  If  it  is  done  it  is  at  the 
officer's  risk.  The  officer  is  entitled  to  mileage  for  the  actual  number  of  miles 
traveled  by  the  most  direct  and  practical  route  In  conveying  the  prisoner. 

Where  a  warrant  is  issued  in  one  county  and  the  prisoner  or  defendant  is 
in  another  county,  tbe  warrant  has  to  be  endorsed  by  the  Justice  of  the  Peace 
in  the  county  in  which  it  is  served  and  the  officer  would  be  entitled  to  the 
mileage  in  conveying  the  prisoner  back. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

JUSTICE  OF  THE  PEACE— CRIMINAL  WARRANTS^COPIES. 
Dear  Sir :  February  15,  1827. 

Your  favor  of  the  14th  lust,  has  lieen  received. 

There  is  no  law  requiring  a  justice  of  the  peace  to  make  two  copies  of 
criminal  warrants  issued  by  him.  Copies  are  to  tie  made  by  the  sheriff  but 
there  Is  no  law  requiring  tbe  Bherlff  to  make  a  copy. 

Very  truly  yours. 

J.  B.  JOHNSON.  Attorney  General. 
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JUSTICE  OF  PEACE— JURISDICTION. 

February  18.  lfli>7. 
Dear  Sir: 

Your  favor  of  the  14th  inst.  has  been  received. 

A  justice  of  the  pence's  jurisdiction  does  not  extend  beyond  the  limits 
of  his  district  where  there  are  justices  qualified  to  net  in  the  surrounding 
district. 

Your  constable  would  not  be  authorized  to  serve  process  or  make  ar- 
rests outside  of  his  district  unless  the  offense  wns  committed  directly  in 
his  presence  and  he  immediately  made  the  arrest. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

JUSTICE  OF  THK  I'F.ACK— FEES. 

February  17.  tSStt. 

Dear  Hir: 

Your  two  letters  of  the   15th   Inst,   have  heen  received. 

Where  an  officer  arrests  several  defendants  at  the  same  time  and  con- 
veys them  to  the  court,  or  to  jail,  under  one  charge  he  would  be  entitled  to 
mileage  for  the  one  trip  and  not  for  each  prisoner. 

The  law  does  not  allow  the  charge  of  constructive  mileage. 

Fees  allowed  an  oftieer — sheriff  or  constable — and  per  diem  for  attend- 
ance upon  court  contemplates  that  the  fee  shall  be  paid  to  the  officer  actually 
in  attendance  on  the  court.  Of  course,  if  It  is  si  deputy  sheriff  and  paid  by 
the  sheriff  the  fee  should  go  to  the  sheriff.  If  it  is  a  const  able  acting 
In  attendance  on  the  court  at  the  trial  then  the  fee  should  go  to  the  con- 
stable, regardless  of  who  made  the  arrest. 

The  sheriff  has  no  power  or  authority  to  release  a  prisoner  once  ar- 
rested.    The  court  alone  has  this  power  and  authority. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

JURORS— QUALIFICATIONS  OF. 

March  S.  19^7. 
Dear  air; 

I  am  in  receipt  of  your  favor  of  the  7th  inst..  asking  my  opinion  as  to 
whether  or  not  one  qualified  to  serve  as  a  juror  in  a  county  who  resides  out- 
side of  the  limits  of  the  justice's  district  in  which  the  trial  is  held  can  serve 
as  juror. 

The  general  law  governing  the  qualifications  of  jurors  Is:  that  such  a 
juror  must  be  a  citizen  of  the  State  of  Florida  and  have  resided  in  the 
State  for  twelve  months  and  in  the  respective  county  for  six  months.  This 
is  the  qualification  that  lias  generally  been  applied  to  jurors  in  the  higher 
courts. 

Section  3375,  Revised  General  Statutes,  provides: 

When  a  jury  is  required  as  aforesaid  it  shall  be  the  duty  of 
the  justice  of  the  peace  to  direct  the  officer,  by  a  venire  under  the 
hand  and  seal  of  the  justice  forthwith  to  summon  sis  disinterested 
persons  who  are  qualified  to  be  jurors.  They  shall  be  summoned 
from  the  neighborhood  of  the  place,  as  far  as  may  lie.  on  or  before 
the   day    appointed    for   the  trial. 
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I  And  nothing  In  the  statutes  that  requires  that  Jurors  shall  be  residents 
o(  the  justice's  district  in  which  the  trial  is  held.  I  would  advise  though  that 
the  Jury  be  summoned  from  the  district  if  it  is  reasonably  possible  to  do  so. 

Very  truly  yours. 

■    J.  B.  JOHNSON,  Attorney  General. 

CONSTABLES— MAY    SERVE   PROCESS   ANYWHERE    IN   COUNTY. 

April  14,  1927. 
Dear  Sir: 

Your  favor  of  the  10th  Inst.,  addressed  to  Hem.  Rivers  Buford,  was 
referred   to  me  for  attention. 

Section  2897  oT  the  Revised  General  Statutes  provides  that  constables 
can  serve  process  of  justice  of  the  peace  courts  and  county  judge's  court 
anywhere  in  the  county,  when  a  constable  has  a  proper  paper  to  serve. 
same  having  been  issued  by  the  county  judge  or  justice  of  the  peace  be  can 
serve  the  same  anywhere  in  the  county  and  he  would  be  entitled  to  his 
legal  fees  for  such  service. 

Very  truly  yonrs. 

J.  B.  JOHNSON,  Attorney  General. 

COUNTY  OFFICERS— FEES 

April  18,  1927. 
Dear  l&ir: 

There  is  enclosed  herewith  pamphlet  containing  laws  covering  fees  to  be 
j;aid  to  county  officers. 

The  estreatment  of  bond*  is  had  under  Sections  6050  and  6056  of  the 
Revised  General  Statutes.  There  is  no  specific  fee  for  this  service.  They 
would  hi  covered  under  other  pro  visions,  where  judgment  on  the  bond 
cs  treatment  is  entered. 

I  advise  you  to  consult  the  State  Attorney  in  that  circuit  ax  the  proceed- 
ings la  estreatnient  or  the  entry  of  judgment  on  such  a  bond  will  be  governed 
entirely  by  the  amount  of  the  bond  and  as  to  what  court  had  jurisdiction. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

JURISDICTION 

May  2.  1927. 
Bear  Sir: 

Your  favor  of  the  30th  ult.  has  been  received. 

The  statute  provides  that  suits  shall  be  brought  in  the  county  or  Justice 
district  where  the  defendant  resides  or  where  the  cause  of  action  accrues.  It 
further  provides  that  when  the  suit  is  brought  In  a  district  or  county  where 
tbo  defendant  does  not  reside,  an  affidavit  must  be  filed  along  with  the 
praecipe,  stating  that  said  suit  ts  brought  in  good  faith  and  not  for  the  pur- 
pose of  annoying  the  defendant.  In  all  cases  where  possible  the  suits  should 
be  brought  In  the  county  or  Justice  district  where  the  defendant  resides  or 
where  the  cause  of  action  accrued. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 
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CONSTABLE— AUTHORITY    TO    ARREST    IN    CERTAIN    CASES 

June  34,  ir»27. 
Dear  Sir: 

I  will  answer  your  letter  of  June  22,  as  follows : 

1.  A  constable  would  have  authority  *  to  arrest  ft  man  caught  in  tfie  act 
of  unloading  liquor  in  Dade  county,  even  though  such  crime  was  not  to  lie 
committed  in  the  district  in  which  such  constable  was  commissioned.  Con- 
stables are  by  statute  made  executive  officers  of  the  County  Judge's  Court 
and  as  such  have  Jurisdiction  throughout  the  county. 

2,  You  failed  to  state  whether  the  special  deputy  you  refer  to  Is  ti 
special  deputy  sheriff,  or  a  special  deputy  constable.  If  such  deputy  be  a 
sheriff  be  would  have  the  right  to  apprehend  any  one  caught  in  the  act  of 
violating  the  law  a uy where  in  Dade  county,  and  he  might  lawfully  take  such 
offender,  or  offenders,  before  any  court  in  the  county  having  jurisdiction  of 
such  offense. 

Trusting  this  answers  your  inquiry,  I  am 

Yours  very  truly, 
FRED  H.  DAVIS,  Attorney  General. 

.11  STICKS  OF  THE  PEACE— HOW  FEES  PAID 

October  10,  J927. 
Orar  Hir: 

Answering  your  letter  of  the  lltli  inst.,  I  beg  to  advise  that  the  tow  re- 
quires the  executive  officer  of  the  Court  to  collect  fines  and  costs  and  pay 
same  into  the  county  treasury.  Neither  the  Justice  of  the  Peace  nor  the 
executive  officer  have  any  right  under  the  law  to  retain  I  he  costs  paid  by 
the  person  convicted  in  any  case. 

Costs  of  Justices  of  the  Peace  and  constables  or  sheriffs  as  the  case  may 
I  it  art-  pa  id  in  fees  »}nm  the  presentation  of  the  cost  hill  itemizing  the  services 
rendered,  which  cost  hill  under  the  law  must  be  audited  and  approved  by  the 
County  Commissioners  and  paid  by  the  county.  The  Justices  of  the  Peace 
are  not  authorized  to  collect  costs  or  the  flue  in  any  case,  but  this  is  to  be 
paid  to  the  executive  officer  of  the  Court  who  Is  either  the  sheriff  or  the 
constable. 

Very  truly  yours, 

H.  E.  CARTER.  Assistant  Attorney  General. 

COSTS— HOW  COLLECTED  AND  PAID 

October  10.  W27. 
Beat  Sir: 

Answering  your  letter  of  the  (Jth  Inst.,  1  beg  to  advise  that  the  law  re- 
quires the  executive  officer  of  the  Court  to  collect  fines  and  costs  and  pay 
same  into  the  county  treasury.  Neither  the  Justice  of  the  Peace  nor  the  exec- 
utive officer  have  any  right  under  the  law  to  retain  the  costs  paid  by  a  iierson 
mnvicted  in  any  case.  Very  truly  yours, 

H.  E.  CARTER.  Assistant  Attorney  General. 

TRIOR  CONVICTION'— COURT  CANNOT  TAKE  JUDICIAL  NOTICE 
I,ear  sir:  October  14.  15127. 

The  Supreme  Court  has  decided  that  a  court  cannot  take  judicial  notice 
of  the  fact  that  a  man  is  a  second  offender  under  the  criminal  tow.     The  fact 
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of  1 1 inner  conviction  as  welt  as  the  Identity  of  the  person  convicted  are  ques- 
tions iis  which  the  accused  is  entitled  to  a.  jury  trial  and  such  fact*  must  be 
alleged  in  the  affidavit  or  Indictment.  Of  course,  if  you  know  that  a  person 
brought  before  you  is  a  second  offender  you  would  hnve  the  privilege,  in  issu- 
ing a  warrant  to  htm  to  refer  to  bis  conviction  in  preparing  the  affidavit 
against  htm  and  in  that  way  make  a  proper  clictjte  of  being  a  second  offender. 
but  in  any  event  it  must  he  not  only  alleged  but  peeved  heyond  a  reasonable 
doul.t  that  the  man  bus  been  convicted  on  n  prior  occasion. 

Trusting  this  answers*  your  letter  of  September  30th.  which  lias  not  keen 
answered  earlier  because  of  my  absence  from  the  State.  1  am. 

Cordially  yours, 

raSX!  II.  DAVIS,  Attorney  General. 

.II  STICK    OF    THE    PEACE— NOT    AUTHORIZED    TO    APPOINT 

INlHVinCAL 

November  10,  1927, 
Itear  Kir: 

In  the  absence  of  the  Attorney  General  from  the  Stale  your  letter  of  No- 
vember 7th  has  been  referred  to  me  for  attention. 

I  note  your  request  for  our  construction  of  Section  IHXM),  Revised  General 
Statutes,  as  to  whether  a  Justice  of  the  I'eace  would  be  authorized  to  apiKdnl 
mt  individual  to  execute  the  process  issuing  out  of  such  court  In  case  of  Indls- 
iHisition  on  the  part  of  the  const  able, 

la  my  opinion  a  Justice  of  the  Peace  would  not  Ite  authorized  to  apjioiut 
such  individual  except  in  the  case  of  disqualification  or  inability  to  act  on  the 
pari  of  both,  the  sheriff  and  tbc  constable.  The  said  statute  provides  two 
executive  officers  for  such  court :  the  sheriff  and  the  constable,  and  so  ion^  as 
either  Is  able  to  act  as  such  executive  officer,  it  can  hardly  be  said  to  have 
t>een  the  Intent  of  the  law  to  authorize  the  justice  to  appoint  an  Individual. 

Very  truly  yours. 
II.  E.  CAKTKlt.  Assists ii i  Attorney  General 

JUSTICE  OF  THE  I'EACE— CERTAIN  FEES  NOT  API'I.tCAHLE. 

December  12.  Wi. 

Dear  Sir: 

Replying  to  your  letter  of  December  HHh.  I  will  slate  that  this  office 
has  made  a  ruling  to  the  effect  that  the  fees  mentioned  in  Chapter  11WW. 
Acts  of  1927.  are  wot  applicable  to  justices  of  the  peace  or  county  Judge's 
courts. 

The  1927  law  does  not  amend  the  Revised  G  cue  ml  Statutes.  Axing  fee* 
of  Clerks  of  the  Circuit  Court.  Consequently,  those  sections  remain  In  force 
and  Section  3351  still  governs  fees  of  justices  of  the  peace  and  county  judges. 

With  kind  personal  regards.  I  am. 

Yours  very  truly. 

FRED  H.  DAVIS.  Attorney  General. 

CORONER'S  JCRY— MAT  SIMMON  PHYSICIAN  TO  ASSIST  THEM. 

R.  G.  S.  6199. 
Dear  Sir  •  DccciuIht  22,  1927, 

Answering  your  letter  of  Decemlwr  I7th,  I  will  state  that  Section  (HOH 
of  the  Revised  General  Statutes  of  Florida  provides  that  the  coroner's  jury 
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may  request  a  coroner  to  summon  n  physician  to  assist  them  in  their  ex- 
amination of  a  deceased  person  under  conditions  set  forth  in  the  statute. 

When  a  physician  has  been  lawfully  summoned  and  required  to  attend 
au  inquest  as  provided  for  by  Section  6199,  he  is  undoubtedly  entitled  to 
l>e  paid  his  mileage  as  a  witness  in  addition  to  his  witness  fee. 

I  am  una  hie  to  find  anything  in  the  statutes  which  would  indicate  that 
it  was  intended  to  require  a  physician  to  forfeit  the  privileges  which  would 
otherwise  attach  to  him  as  a   witness  generally. 

Trusting  this  answers  your  inquiry,  I  am. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

MAKUIAGE  LICENSE— NO  TIME  LIMIT  HEQU1HED. 

November  21,  1927. 
Dear  Sir: 

There  is  no  time  limit  within  which  a  person  must  reside  In  Florida 
in  order  to  obtain  a  marriage  license. 

Trusting  I  his  answers  your  letter  of  November  16th,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General, 

MOTOR   VEHICLE   LICENSE  LAW— LICENSE   PLATES. 

February  1ft  192? 

Hear  Sir: 

Section  1017.  Revise*!  General  Statutes  of  Florida,  us  amended  by  Chap- 
ter S410.  Acts  of  1921,  rends  as  follows: 

1017.  Number  to  Be  Displayed. — No  person  shall  operate  or 
drive  a  motor  vehicle,  trailer,  semi-trailer  or  motorcycle  sidecar  on 
the  public  highways  of  this  State  unless  such  vehicle  shall  have  a 
distinctive  number  of  itigns  to  it  by  the  Comptroller,  conspicuously 
displayed  on  a  metal  plate  attached  to  the  rear  end  of  such  vehicle, 
such  near  plate  to  lie  so  placed  as  to  catch  the  side  rays  of  the  tail 
light  by  night,  aud  securely  fastened  so  as  to  prevent  same  from 
swinging.  No  person  shall  display  on  such  motor  vehicle,  trailer, 
semi-trailer,  at  motorcycle  sidecar  at  the  same  time  any  number 
assigned  to  it  under  any  other  motor  vehicle  law. 

You  will  note  that  there  is  an  obvious  typographical  error  In  the  section 
as  it  appears  printed  in  the  Session  Laws  and  construing  the  purpose  of  the 
amendment  of  Section  1017  as  It  existed  before  the  amendment, 
i  am  confident  that  the  meaning  is  clear  enough  to  support  the  same 
interpretation  of  Section  1017  as  now  amended  as  it  existed  with  ref- 
erence to  it  before  this  amendment.  In  other  words,  I  do  not  think  that 
the  typographical  error  which  appears  in  the  amendment  to  Section  1017  In 
anywise  will  defeat  the  enforcement  of  Section  1017,  as  amended,  as  being 
a  requirement  that  persons  operating  motor  vehicles  must  have  a  distinctive 
number  displayed  on  a  metal  plate  attached  to  the  rear  of  the  vehicle. 

The  words  "nnmher  of  signs  to  it  by  the  Comptroller"'  may  lie  disre- 
garded as  surplusage,  afler  which  by  construing  Section  1017  in  connec- 
tion with  other  provisions  of  the  motor  vehicle  license  law  its  meaning  will  be 
clearly  ascertained  and   the  Intent  of  the  legislature   made  effective,  viz.. 
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that  the  number  which  must  he  conspicuously  displayed  Khali  Ite  a  number 
a-xxianed  to  the  vehicle  by  the  pro|>cr  officer. 

Trusting  this  answers  your  request  for  my  opinion.  I  am. 

Very  truly  yours, 

FRED  H.  I >AV1S,   Attorney  (iciierul, 

JUSTICE  OF  THE  PEACE— NOT  AUTHORIZED  TO  DIRECT  VERDICTS 

March  6,  192$. 
Dear  8ir; 

Replying  to  your  request  of  February  ->-tli  for  my  opinion  as  to  whether 
or  not  a  Justice  of  the  Peace  is  authorized  or  required  to  direct  verdicts  of 
Juries  in  civil  and  criminal  cases,  I  beg  to  advise  that  the  matter  is  governed 
by  Section  1  of  Chapter  10163.  Acta  of  1925.  which  limits  the  right  and  duly 
10  direct  verdicts  in  civil  and  criminal  crises  to  the  Judges  of  Circuit,  Crim- 
inal, County  or  Civil  Courts  of  Record. 

It  will  be  noted  that  the  office  or  the  Justice  of  the  Peace  is  not  included 
in  the  above  section. 

I  am.  therefore,  of  the  opinion  that  in  view  of  the  fact  that  this  pro- 
vision of  law  does  not  include  Justices  of  the  Peace  and  also  In  view  of  the 
fact  that  errors  cannot  be  assigned  on  the  record  in  appeals  from  Justice  of 
the  Peace  courts,  trials  In  such  cases  being  dr  no  re  In  the  Circuit  Court  in 
the  event  of  appeal,  that  it  is  not  legally  proper  for  a  Justice  of  the  Pence  to 
undertake  to  direct  verdicts  In  cases  tried  before  them. 
Very  truly  yours, 

FHKD  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTION— SECOND  CHOICE  VOTE 

March  31,  1028. 
Dear  Sir : 

Answering  your  letter  of  March  22ud.  requesting  information  as  to 
whether  or  not  it  is , mandatory  to  vote  a  second  choice  in  order  that  the  first 
choice  vote  may  be  counted.  I  beg  to  eall  your  attention  to  opinion  rendered 
on  this  question  by  former  Attorney  General  Ttios.  F.  West,  March  28,  1916. 
in  which  he  says : 

There  is  nothing  in  the  primary  election  law  compiling  a  voter 
to  vote  for  a  first  and  second  choice  In  any  case.    This  la  left  to  the 
option  of  the  voter,  who  may  or  may  not  do  so  as  he  chooses. 
Since  this  opinion  was  rendered,  or  In  other  words,  for  the  past  twelve 
years,  such  has  been  the  accepted  construction  of  the  law  which  has  been  fol- 
lowed in  this  State,  and  you  are,  therefore,  advised  that  the  first  choice  vote 
will  be  counted  regardless  of  whether  or  not  the  voter  casts  any  second  choice 
vote  or  not.  although  the  voter  who  falls  to  vote  a  second  choice  when  he  Is 
permitted  to  do  so  is  thereby  forfeiting  a  portion  of  his  franchise  as  there  is 
no  possible  way  in  which  a  person's  second  choice  vote  can  count  against  his 
drat  choice  vote.  Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General 

BOND  COVERING  FINK  AND  COSTS,  Mt'ST  BF  PAID 

April  12,  1828. 
Dear  Sir: 

Where  a  man  gives  a  bond  to  pay  fine  and  costs  under  Sections  6121  and 

6122,    Revised  General   Statutes   of   Florida,   and    fails   to  comply   with    the 
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terms  of  the  bond  he  may  he  arrested  and  made  to  serve  his  sentence.     In 
addition  thereto  the  bond  can  he  collected. 

Once  he  gives  a  hond  the  line  and  costs  must  he  paid,  find  the  fact  that 
he  served  out  his  sentence  does  not  discharge  the  hond. 
Trusting  this  answers  your  letter.  I  am. 
Very  tmly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

.I1ST1CE  DISTRICTS— CONSOLIDATION  OF 

May  25,  1928. 
Dew  Sir: 

The  County  Commissioners  only  have  authority  to  consolidate  Justice  of 
the  Peace  districts  in  the  manner  provided  by  Section  3350,  Revised  General 
Statutes  of  Florida,  or  I  believe  that  the  County  Commissi  on  era  might  law- 
fully reduce  the  uumher  of  Justice  of  the  I'eaee  districts  in  a  county  to  not 
less  than  two  district,  providing  they  did  not  interfere  with  the  term  of  office 
of  any  Justice  already  com  miss  ioned. 

I  think  the  County  Commissioners  would  have  the  right  to  combine  sev- 
eral districts  into  one,  to  take  effect  next  January,  when  the  terms  of  the  new 
officers  begin.  Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

JUSTICE  OF  THE  PEACE— TERM  OF  OFFICE 
Itrur  sir ; 

September  15,  1928. 

Your  term  of  office  as  Justice  of  the  Peace  will  expire  on  November 
6th,  the  date  of  the  next  General  Election. 

However,  your  successor's  term  of  office  will  not  begin  until  the  first 
Tuesday  after  the  flrat  Monday  in  January,  1929.  Accordingly,  unless  some- 
one is  specifically  elected  to  fill  the  period  of  time  from  November  6th  to 
January  8th,  you  will  continue  to  hold  office  under  your  present  commission 
during  that  period  even  though  it  legally  expires  on  November  6th. 

In  reality,  the  people  will  have  to  vote  for  a  Justice  of  the  Peace  for 
the  term  beginning  November  7th  and  ending  January  8th  and  will  have  to 
vote  in  a  separate  place  on  the  ballot  for  a  term  of  office  for  four  (*) 
years  beginning  January  Sth. 

If  the  county  commissioners  do  not  put  the  short  term  of  office  on  the 
ballot,  you  will  continue  to  hold  until  January  Sth. 

This  matter  has  been  passed  on  by  the  Supreme  Court  in  a  specific 
Instance  which  originated  in  Leon  county. 

The  above  is  In  answer  to  your  inquiry  of  the  12th  Instant. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TRAFFIC  OFFICERS  ON   STATE   HIGHWAYS — UNIFORMS. 

December  8,  1B28. 
Dear  Sir: 

The  statutes  of  Florida,  requiring  that  all  officers  of  the  law  engaged 
In  policing  traffic  on  the  public  highways  in  the  State  of  Florida  outside  of 
the  limits  of  incorporated  cities  and  towns  shall  while  on  duty  as  such  traf- 
fic officers  wear  a   ixilice  uniform  and  badge  of  authority,  has  reference  to 
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a  duty  which  is  imiwsed  ii|km  officers  engaged  in  policing  traffic  on  public 
highways  and  arresting  or  attempting  to  arrest  i*ersons  for  violating  the 
traffic  laws  outside  the  limits  i>f  ineor|>orated  cities  and  towna  in  this  State 
and  in s ikes  such  officers  liable  to  prosecution  for  failing  to  comply  with  the 
Act :  but  smli  failure  does  not  deprive  the  officer  of  his  constitutional  and 
statutory  power  as  such  officer  to  laake  arrests  for  violations  of  the  traffic 
law  when  the  same  are  committed  in  his  presence. 

In  other  words,  an  officer  engaged  in  policing  traffic  is  required  to  have 
tt  uniform  or  he  is  guilty  of  a  misdemeanor  and  subject  to  punishment  for 
such  offense  as  well  as  to  removal  from  office  for  failure  to  comply  with  the 
law. 

At  the  same  time  where  an  arrest  lias  been  made  by  a  duly  authorized 
sheriff  or  deputy  sheriff  for  a  Flotation  of  the  traffic  law  committed  In  the 
1 reseuee  of  such  sheriff  or  deputy  sheriff  the  arrest  is  legal,  notwithstanding 
the  fact  that  the  officer  was  not  in  uniform. 

Furthermore.  Hie  statute  requiring  uniforms  Is  applicable  only  to  of- 
ficers who  are  engaged  in  policing  traffic  on  the  highways.  It  was  nevei 
intended  that  sheriffs  and  deputy  sheriffs  should  lie  prohibited  from  mnkinp 
occasional  arrests  for  traffic  violations  committed  in  their  presence  merely 
hot-mine  they  were  not  in  uniform  but  only  the  officers  whose  duties  com- 
prise the  itolicing  of  traffic  only  should  l>e  provided  with  such  uniforms. 

The  law  should  be  carried  out  in  the  spirit  in  which  it  was  written  and 
sheriffs  and  their  deputies  should  conform  to  the  same  where  they  are  in 
effect  engaged  in  policing  traffic  on  the  highways  and  indeed,  they  are  liable 
to  prosecution  for  failing  to  obey  the  law  where  It  can  be  shown  that  they 
are  in  fact  engaged  in  policing  traffic  on  the  highways  and  have  not  com- 
plied with  the  provisions  of  the  Act  requiring  uniforms. 

If  the  Connfy  Commissioners  refuse  to  furnish  such  uniform  it  is  the 
duty  of  the  officer  to  provide  one  for  himself,  as  the  failure  of  the  county 
to  provide  the  uniforms  does  not  excuse  the  officer  for  failure  to  comply  with 
the  law.  although  It  may  give  the  officer  the  right  of  action  against  the 
county   to  require  (hem  to  reimburse  him   for  the  expense  of  same. 

Very   truly  yours, 

FRED  H.   DAVIS.  Attorney  Oni-rid. 

SHERIFFS. 

HOTOK  VEHICLES— CONFISCATION   INDEH   hi  EN. 

January  27.  1927. 
/>(■«/■  $ir : 

Your  favor  of  the  24th  Inst,  with  reference  to  the  confiscation  of  prop- 
erty used  in  violation  of  the  prohibit  ion  laws,  has  been  received. 

Your  duties  with  reference  to  this  matter  and  also  the  duties  of  the 
Clerk  of  the  Circuit  Court  are  prescribed  in  Sections  5481  and  5485  of  the 
Ke vised  General  Statutes,  as  amended  by  Chapter  10217.  Acts  of  1925.  This 
law  provides: 

*  *  *  any  automobile  or  other  vehicle  seized  under  this  Act 
against  which  there  is  existing  a  mortgage  lien  or  retain  title  con- 
tract held  by  a  person  who  has  no  knowledge  that  such  vehicle  is 
I'cing  used  in  the  violation  of  the  prohibition  laws  then  such  seizure 
shall  not  invalidate  such  lien  or  retain  title  contract  but  the  same 
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shall  be  paid  out  of  any  funds  derived  from  u  sale  of  said  property, 
provided  the  retained  titleholder  or  mortgagee  shall  within  thirty 
days  after  the  seizure  come  into  Court  and  set  up  his  claim  to  such 
retained  title  lien  or  mortgage. 

Very  truly  yours. 

J.  B.  JOHNSON,  Attorney  General. 

HON  DSMEN— REL.EA  SE. 

February  3.  1927. 
Dear  Sir : 

Your  favor  of  the  1st  inst.  has  been  received. 

We  have  no  statute  in  Florida  governing  the  question  of  bondsmen  com- 
ing  off  n  criminal  bond.  As  to  whether  or  not  they  can  do  so  is  something 
of  which  we  have  never  had  any  definite  statute. 

An  appearance  bond  Is  a  contract  and  it  would  take  an  order  of  the 
court  to  rescind  or  modify  it.  If  the  bondsmen  desire  to  surrender  the  de- 
fendant and  come  off  the  bond,  It  is  my  opinion  that  they  would  have  to 
deliver  the  defendant  to  the  court  or  get  an  order  of  the  court  for  his  re- 
arrest. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

PRISONERS,    WHEN    SHOULD   RE    SENT   TO   RAIFORD 

February  7,  1927, 
hear  Sir: 

Your  favor  of  the  4th  inst.,  with  reference  to  prisoners  being  sent  to  Kal- 
ford,  has  been  received. 

When  a  prisoner  is  sentenced  he  has  thirty  days  in  which  to  give  bond 
and  secure  a  supersedeas.  If  he  does  not  give  this  bond  or  is  not  adjudged 
insolvent  and  a  supersedeas  ordered  by  the  judge  who  tried  the  case,  he  is 
subject  to  be  sent  to  the  convict  camps  or  to  Raiford  regardless  of  his  suing 
out  a  writ  of  error.  No  sentence  is  superseded  unless  the  bond  is  given  or 
the  judge  trying  the  case  orders  a  supersedeas,  or  supersedeas  is  ordered  by 
the  Supreme  Court. 

When  ever  a  supersedeas  is  granted  it  will  appear  in  the  record  and  files 
in  the  office  of  the  Clerk  of  the  Criminal  Court  of  Record  if  that  Court  fried 
the  case  or  in  the  nffice  of  the  Clerk  of  the  Circuit  Court  if  the  case  was  tried 
by  the  Circuit  Judge. 

Where  the  writ  of  error  is  sued  out  and  no  sujiersedeas  Is  granted,  the 
prisoner  should  lie  sent  to  Raiford.  Wbeu  the  Supreme  Court  confirms  a  crim- 
inal case  and  the  defendant  is  out  on  a  supersedeas  he  should  be  taken  Into 
custody  as  soon  as  the  mnndate  from  the  Supreme  Court  goes  down  to  the 
lower  court.  The  nvandate  from  the  Supreme  Court  is  always  sent  to  the 
clerk  of  the  trial  court.  The  prosecuting  attorney  in  a  Criminal  Court  of 
Record  or  the  State's  attorney  where  the  ease  is  in  the  Circuit  Court,  should 
be  able  to  advise  you  in  each  case. 

You  will  appreciate  the  fact  that  as  the  records  are  all  in  the  lower  court 
this  office  Is  not  advised  until  after  the  case  reaches  the  Supreme  Court 
and  then  Is  not  advised  of  the  facts  unless  someone  volunteers  to  furnish  them 
to  this  office.  Until  we  get  a  copy  of  the  transcript  of  the  record  we  have  no 
way  of  knowing  whether  a  supersedeas  has  been  obtained  or  granted  in  any 
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particular  case.  The  1 1 reset 'utin ft  attorney  of  the  lower  court  should  keep 
advised  of  the  status  of  the  fuse  and  see  that  each  defendant  is  sent  to  Rat- 
ford  at  the  proper  time. 

Very  truly  yours, 

J.  B.  JOHNSON.  Attorney  General. 

SHERIFFS  COSTS 
Dear  Sir:  February  S.  1927. 

Your  favor  of  the  7th  inst,  has  been  received. 

Where  it  is  necessary  for  both  the  sheriff  and  a  bailiff  to  be  In  attendance 
on  the  Court  it  would  be  legal  to  make  a  charge  for  both  of  these  officers — 
$4.00  per  day  for  the  sheriff  and  $3.00  per  day  Tor  the  bail  in*. 

You  will  understand  that  the  bailiff  Is  peculiarly  u  court  officer  whose 
duty  it  Is  to  wait  on  the  Court  and  the  Jury  and  to  perform  such  duties  as 
are  necessary  around  the  court  room.  It  was  not  con tem plated  by  the  statute 
that  both  of  these  charges  should  be  made  unless  the  attendance  of  the  sheriff 
and  bailiff  was  necessary.  As  to  whether  or  not  this  was  necessary  would  be 
a  discretionary  question  for  the  judge  presiding  at  the  Court. 

Very  truly  yours. 

J.  B.  JOHNSON,  Attorney  General. 

WARRANTS.  WHEN  IMPLICATE  REQUIRE!) 
Hear  Sir:  February  18.  1827. 

Your  favor  of  the  IGth  inst.,  with  reference  to  duplicate  warrants,  has 
been  received. 

Chapter  0321,  Acta  of  1923.  is  entitled : 

Ad  Act  relating  to  the  issue  of  search  warrants  and  to  the  execu- 
tion of  the  sanie,  and  providing  penalties  for  the  violations  of  the  pro- 
visions of  this  Act. 

The  requirements  of  this  Act  that  warrants  shall  be  issued  in  duplicate 
applies  only  to  search  warrants  and  not  to  any  other  class. 

Very  truly  yours. 

J.  B.  JOHNSON,  Attorney  General. 

CONSTABLES—ARRESTS. 

,L        c.  March  9,  1927. 

Hear  Sir: 

Your  favor  of  the  7fh  inst.  addressed  to  Hon.  Rivers  Bufortl  with  refer- 
ence to  constables  in  yonr  county  making  an  arrest,  has  liecn  received. 

If  these  constables  have  been  either  elected  or  appointed  by  the  Gov- 
ernor and  duly  commissioned  as  constables  they  would  have  the  right  to 
make  lawful  arrests  in  their  district,  to  serve  any  warrants  or  papers  de- 
livered to  them  for  service,  to  arrest  any  criminals  or  to  arrest  anyone 
committing  a  crime  in  their  presence  where  the  law  provides  for  an  arrest 
without  a  warrant. 

Of  course,  I  do  not  know  whether  or  not  these  constables  have  been 
commissioned  or  not.  If  you  will  send  me  their  names  I  will  investigate  in 
the  office  of  the  Secretary  of  State  and  let  you  know  whether  or  not  they 
have  been  commissioned. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 
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CONSTABLE— AUTHORITY   uF. 

Murcli  14,  1927. 
Heir  Mr: 

Yuur  favor  of   the   11th   iust.   hue  been   received. 

We  And  from  the  records  here  that  Mr.  t\  W.  William  is  a  regnlarly 
eoiuuiisstoiied    constable. 

Where  there  is  lift  justice  nf  the  peace  in  a  justice  of  the  peace  district, 
n  justice  in  mi  adjoining  district  or  the  comity  judge  hits  jurisdiction. 

It  is  my  opinion  that  where  a  constable  makes  an  arrest  and  there  is 
no  justice  of  the  peace  in  his  district,  he  is  authorised  to  take  the  defendants 
Iiefore  the  county  judge  or  before  a  justiep  of  the  peace  in  sonic  other  dis- 
trict  adjoining. 

Very  truly  yours. 

J,    B.   JOHNSON".   Attorney    (icnenil. 

GAME  WARDEN'S— At  THUR1TY  TO  MAKE  ARRESTS. 

April  10.   11W7. 
Itiiir  fr'if : 

Your   favor  of  the  13th   lust.,   with   reference  to  game  wardens  serving 
process-  or  warants  issued  from  the  county  Judge's  court,  has  been  received. 
The  authority   to  make  arrests   by  game  wardens   Is  conferred    by    Sec- 
tion '2  of  Chapter  10133,  Acts  of  1925.     This  provision  reads: 

*     *     *     for  the  purpose  of  enforcing  the  provisions  of  this  Act. 
and  all  other  Acts  relating  to  game,  fresh  water  fish  or  fur-bearing 
animals,  and  for  that  purpose  the  State  Game  Commissioner  and  his 
duly  authorized   deputies  are  hereby   vested    with   the  same  powers 
as  deputy  sheriffs  or  other  peace  of  fliers,  to  nrrest  any  person  vio- 
lating any  of  the  provisions  of  this  Act,  or  other  special  or  general 
taws  relating  to  game  and  fresh  water  fish,  or  fur-benring  animals: 
and   are  further  authorized   to  make  all   such   arrests  without  war- 
rant, for  any  such  violations  committed  in  their  presence. 
As  I  read  the  above  provisions,  it  is  my  opinion  that  it  only  confers  the 
power  to  make  arrests  for  violations  committed  hi  the  presenile  of  such  dep- 
uties.    There  is  nothing  in  this  provision   that   authorizes  them  to  execute 
the   process  of  the  courts   in   such   matters. 

The  use  of  the  word  "Violating"  would  indicate  that  the  game  wardens 
would  have  the  authority  to  make  the  arrest  when  the  person  is  caught  in 
the  act. 

This  will  answer  your  tetter  to  Mr.  J.  B.  Royall,  dated  April  13th  also. 
Very  truly  yours. 

J.   B.  JOHNSON.  Attorney  General. 

SHERIFFS   FEES— NOT  AUTHORIZED  FOR   SEIZURE  OF  STILLS. 

May  2.  1927. 
Dear  Sir : 

Your  favor  of  April  30th,  with  reference  to  sheriffs  fees  for  seizure  of 
moonshine  stills,  has  been  received. 

No  opinion  has  been  rendered  hy  me  or  my  predecessor  on  this  question 
that  I  am  advised  of. 

As  I  understand  it.  the  law  with  reference  to  intoxicating  liquors  and 
the  seizure  of  stills,  etc..  does  not  provide  any  siiecia!   fees  for  this  service. 
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I  am   inclined   to  the  opinion  that  the  sheriff  should  secure  mi   amendment, 
allowing  reasonable  compensation  for  this  service. 

Very  truly  yours, 

J.  B.  JOHNSON.  Attorney  General. 

COUNTY  JUDGE— WHEN  AUTHORIZED  TO  ENDORSE  SUMMONS  AD 

RESPONDENDUM. 

June   18,    1IK2T. 
Dear  Sir: 

I  have  your  tetter  of  June  10th.  asking  if  it  is  necessary  for  the  county 
judge  of  Sumter  county  to  endorse  a  summons  ad  rcxpontteiiilum  Issued  hy 
another  county  judge  before  legal  service  can  I»e  made  by  yon  as  sheriff  of 
Sumter  county  of  the  said  summons. 

I  heg  to  advise  that  there  is  no  i..'v  requiring  tlwt  civil  process  lie  en- 
dorsed for  service  in  a  county  other  than  that  in  which  it  was  issued.  The 
law  requiring  endorsement  of  process  in  county  judges'  courts  is  confined 
to  criminal   process. 

However,  the  Supreme  Court  has  held  that  summons  ad  mtfiundcmlum 
issued  from  county  judge's  courts  have  no  legal  effect  If  served  In  counties 
other  than  the  county  in  which  they  were  issued.  This  holding  of  the  Su- 
preme f'ourt  does  not  make  it  illegal  for  yon  to  serve  a  summons  In  Sumter 
county  if  the  summons  were  issued  by  a  county  judge  of  another  county  luu 
simply  means  that  If  defendant  who  was  served  by  summons  vohmlarlly 
enters  his  appearance  in  response  to  It  no  default  judgment  could  lie  legally 
entered  on  such  service. 

Very  truly  yours. 

FRED   II.   DAVIS.   Attorney   General. 

COMMUTATION  OF  SENTENCE—  I'Kf (CBIMKK. 

October  ts.  i!i2T. 
Dear  Sir : 

We  have  your  letter  of  the  4th  iust..  advising  Unit  you  are  in  re^-eipt  of 
commutation  of  sentence  granted  to  one  Anuic  Mae  Jackson,  alias  Millie 
Jackson,  convicted  in  the  Circuit  Court  of  Duval  county  and  sentenced  to 
death. 

We  note  your  statement  that  the  circuit  judges  of  Duval  county  in- 
formed you  that  the  .matter  is  out  of  their  jurisdiction  and  that  they  have 
no  authority  to  furnish  a  commitment  to  he  delivered  to  the  State  Prison 
Farm  and  that  the  superintendent  will  not  receive  the  prisoner  without  a 
commitment. 

Section  12  <»f  Article  IV  of  the  Constitution  of  Florida  provides  for  the 
commutation  of  punishment  after  conviction  in  all  cases  except  treason  and 
impeachment  subject  to  such  regulations  as  may  Ite  prescribed  by  law  rela- 
tive to  the  manner  of  applying  for  pardons,  and  upou  such  <■ lit  ions  ami 

with  such  limitations  and  restrictions  as  the  Pardou  Board  may  deem  proper. 

When  a  party  has  been  convicted  iu  the  courts  of  this   State  and   sen- 
tenced   to  punishment  therefor  and   the   Pardon    Hoard   commutes  sink   pun 
ishment  the  effect  of  such  com  mutation  is  to  amend  the  sentence  pronounced 
by  the  Court,  which,  by  opera] ion  of  law  becomes  the  amended  judgment   In 
such  ease. 

The  commutation  referred   to  in  your   letter  has  the  effect   of   rcdneiiig 

is— a.  a. 
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the  punishment   Imposed  by   the  Court  from  death  to  imprisonment  Id  the 
Strife  Prison  for  life. 

I  would  suggest  that  you  have  the  commutation  of  sentence  filed  with 
and  recorded  by  the  Clerk  of  the  Circuit  Court  ia  his  minutes  and  that 
the  clerk  prepare  and  furnish  to  you  for  the  superintendent  of  the  State 
Prison  a  certified  transcript  of  the  conviction,  judgment,  sentence  and  com- 
mutation of  sentence  by  the  Pardon  Board,  which,  in  my  opinion,  is  suf- 
ficient authority  for  delivery  by  you  to  such  superintendent  and  acceptance 
by  htm  of  the  prisoner  and  upon  which  she  shall  be  committed  to  the  State 
Prison  for  life.  This  is  a  ministerial  act  on  the  part  of  the  clerk  and  re- 
quires no  further  action  by  or  from  the  circuit  judges. 

Respectfully, 
H.  E.  CARTER.  Assistant  Attorney  General. 

LEGAL  COSTS  FOB  EXECUTING  WRIT  OF  HABEAS  CORPUS. 

November  10,  192T. 
/>cor  Sir: 

The  Attorney  General  being  absent  from  the  State,  your  letter  of  the 
7th  inst.  has  come  to  me  for  attention. 

I  note  a  copy  of  letter  from  you  to  the  Attorney  General  under  date  of 
September  15th  lust,  which  seems  from  your  recent  letter  to  have  been  un- 
answered. We  have  been  unable  to  find  said  letter  in  the  files  of  this  of- 
fice or  any  copy  of  a  reply  thereto  and  for  this  reason  I  am  sure  it  must 
have  gone  astray  in  the  mail.  The  Attorney  General  is  very  prompt  and 
courteous  in  replying  to  all  letters,  particularly  from  county  officers.  For 
this  reason,  in  addition  to  the  fact  that  the  same  cannot  be  found  In  this 
office.   I   am  sure  that  it  nevef  reached  here. 

In  my  opinion  you  are  entitled  to  your  legal  costs  for  executing  writ 
of  habeas  (orpu*  and  that  same  should  be  paid  by  the  county  in  which  the 
party  was  held.  The  judge  before  whom  the  writ  was  returnable  evi- 
dently overlooked  the  matter  of  awarding  the  costs  as  provided  in  Section 
3577,  Revised  General  Statutes,  but  this  should  not  affect  your  right  to  your 
legal  costs. 

Under  the  law  you  were  compelled  to  obey  the  writ  by  producing  the 
body  of  the  iielitioner  and  since  It  was  before  the  Circuit  Court  the  county 
should  pay  the  same.  It  Is  not,  in  my  opinion,  a  charge  against  the  Federal 
Government. 

Very  truly  yours. 
H.  E,  CARTER,  Assistant  Attorney  General, 

EXTRADITION— PROCEDURE. 

November  23,  1927. 
Dear  Sir: 

Supplementing  my  telegraphic  answer  to  your  letter  of  November  l&th, 
relative  to  the  method  of  procedure  to  be  followed  In  connection  with  fugitives 
from  justice,  I  beg  to  advise  as  follows  r 

The  statutes  of  this  State  contemplate  that,  the  alleged  fugitive  from 
justice  may  be  arrested  upon  a  warrant  issued  by  the  Legislature  and  held 
for  not  exceeding  ten  days  while  awaiting  the  procurement  of  proper  ex- 
Irnrt'tlnn  papers  by  the  Governor  of  the  demanding  state. 
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The  Federal  statutes  also  contemplate  that  when  un  extradition  appli- 
cation is  received  from  a  demanding  state  that  the  alleged  fugitive  from  jus- 
tice shall  be  entitled  to  a  hearing  before  the  Governor  of  the  asylum  state 
before  the  requisition  Is  finally  honored. 

In  eases  where  no  fugitive  from  justice  warrants  have  been  issued  prior 
to  the  receipt  of  the  extradition  papers  the  Governor  can  issue  a  warrant 
or  proclamation  for  the  arrest  of  the  alleged  fugitive  and  when  such  an 
alleged  fugitive  is  arrested  under  each  process  the  Governor  should  l»e  im- 
mediately notified  In  order  that  the  accused  may  have  a  hearing  if  he  desires 
one  but  after  the  aceused  has  had  a  hearing  or  opportunity  for  one  has 
passed  and  the  Governor  has  issued  a  removal  warrant,  authorizing  the  agent 
of  the  demanding  state  to  remove  the  prisoner  from  this  jurisdiction,  any 
sheriff  in  this  State  into  whose  hands  removal  warrant  shall  come  is  not 
only  authorized  to,  but  required  to,  forthwith  hand  the  prisoner  over  to  the 
agent  of  the  demanding  state  without  further  notice  to  the  Governor  and  the 
agent  of  the  demanding  state  is  authorized  to  immediately  remove  such 
prisoner  from  this  State  on  such  removal  warrant. 

Tou  will  understand  that  there  Is  a  distinction  between  a  removal 
warrant  issued  by  the  Governor,  authorizing  the  removal  of  persons  from 
this  State  and  a  mere  warrant  issued  by  the  Governor  under  Section  6182 
of  the  Revised  General  Statutes  for  the  apprehension  of  the  alleged  fugitive. 

There  is  no  limitation  as  to  the  time  within  which  a  warrant  of  appre- 
hension issued  under  Section  6182  can  be  executed.  In  fact,  it  seems  to 
remain  in  force  until  executed,  however  long  that  may  be.  When  execut- 
ing such  warrant,  the  Governor  should  be  immediately  notified  after  the 
person  is  apprehended,  as  I  have  stated  above,  as  a  warrant  issued  under 
Section  6182  is  not  a  removal  warrant. 

Trusting  this  answers  your  Inquiry  of  November  19th  in  more  detail.  lam. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SHERIFF1  S  FEES  FOR  DESTROYING  LIQUOR 

Decemlier  7,  1927. 
near  Sir: 

This  will  acknowledge  the  receipt  of  your  favor  of  the  3rd  lost.,  inquiring 
If  sheriffs  are  allowed  a  fee  of  $5.00  for  destroying  liquor. 

The  last  sentence  of  Section  54S3,  Revised  General  Statutes  of  Florida, 
reads  as  follows : 

That  tpr  the  performance  of  the  duties  required  of  the  sheriff 
by  the  provisions  of  this  section,  or  the  provisions  of  Sections  5481 
and  0482,  he  shall  receive  the  same  fees  provided  by  law  for  the 
arrest  and  return  of  persons  charged  with  crime,  including  the  same 
mileage  and  the  actual  cost  of  transporting  such  things,  and  for  each 
seizure  made  by  him  or  his  deputy,  when  the  same  are  ordered  de- 
stroyed or  sold  by  the  Circuit  Judge,  he  shall  receive  an  additional 
fee  of  five  dollars,  and  all  such  fees  and  compensations  shall  be  paid 
out  of  the  fine  and  forfeiture  fund  of  the  county,  as  costs  are  paid 
upon  tbe  conviction  of  an  insolvent  person. 
It  will  be  noted,  however,  that  you  would  only  be  entitled  to  receive  the 
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85.00  fee  for  destruction  of  liquor  seized  when  liquor  Is  destroyed  under  orders 
of  the  Circuit  Judge. 

Trusting  this  answers  your  inquiry  of  the  3rd  inst.,  I  am, 
Cordially  yours. 
ROT  CAMPBELL.  Assistant  Attorney  General. 

SHKUIFFS— DUTIES  AS  TO  CASH  BONDS 

December  12,  1927. 
bear  Sir: 

Under"  Section  0037.  Revised  (Jeueral  Statutes,  sheriffs  taking  cash  bail 
bonds  are  required  to  deposit  the  same  in  some  hauk  to  the  credit  of  the 
officer  as  trustee  for  the  State  and  defendant.  This  section  further  provides 
that  if  the  bond  shaH  be  estreated  the  money  shall  be  immediately  paid  into 
the  county  treasury  according  to  the  condition  of  the  said  bond  or  returned 
to  the  defendant,  if  he  shall  comply  with  the  conditions  of  such  bond. 

It  is.  therefore,  the  duty  of  a  sheriff  to  pay  such  cash  bond  into  the 
county  treasury  after  it  has  been  ordered  estreated  and  no  liability  for  the 
h:ouey  or  any  part  thereof  attaches  to  the  sheriff  after  he  has  turned  such 
money  into  the  county  treasury.  However,  as  the  statute  says  if  the  defend- 
ant compiles  with  the  condition  of  the  bond  the  money  must  be  repaid  to  him 
out  of  the  county  treasury  by  action  of  the  County  Coiumiss loners.  In  this 
connection,  yon  will  note  that  an  "estreature"  of  a  bond  is  not  a  '"forfeiture" 
of  a  bond.  An  estreature  is  a  mere  record  by  the  Court  of  the  fact  that  the 
defendant  lias  failed  to  comply  with  the  terms  of  the  bond,  based  upon  which 
a  forfeiture  may  later  be  had. 

The  Judge  of  the  Court,  in  setting  aside  an  estreature  of  a  cash  bond,  has 
the  right  to  order  that  the  amount  of  the  bond,  which  has  been  paid  Into  the 
county  treasury,  be  refunded  to  the  defendant.  However,  if  the  sheriff  no 
linger  lias  the  money  but  has  turned  it  into  the  county  treasury  after  the 
estreature  of  the  bond  the  sheriff  is  under  no  obligation  to  return  the  money, 
that  I  elng  the  duty  of  the  County  Commissioners,  who  have  control  of  funds 
in  the  county  treasury.  After  a  defendant  is  convicted  and  sentenced  to  pay 
line  and  costs,  in  default  of  which  he  is  ordered  to  serve  a  term  in  jail,  the 
sheriff  is  required  to  rake  charge  of  the  defendant  anil  keep  liim  in  custody 
until  the  line  and  costs  are  paid,  after  procuring  a  proper  commitment  from 
the  Court,  authorising  and  directing  him  to  carry  out  the  Court's  judgment. 

The  Supreme  Court  has  held  that  after  imposing  sentence,  the  judge  has 
no  further  control  over  the  execution  of  the  sentence,  that  being  a  matter 
entirely  up  to  the  executive  department  of  the  State,  See  Tanner  vs.  Wiggins, 
■'  1  Florida  203.  45  Southern  4511. 

If  a  defendant  in  a  criminal  case  had  to  pay  a  cash  bond,  which  has  been 
estreated  and  the  money  paid  into  the  county  treasury,  and  desires  to  use 
such  bond  money  to  pay  his  fine  and  costs  he  should  make  application  to  the 
County  Commissioners  for  the  return  of  the  cash  bond  to  him  because  of  the 
revocation  of  estreature  and  should  himself  pay  to  the  sheriff  the  amount  of 
his  fine  and  costs.  The  sheriff  is  under  no  obligation  lo  go  out  and  hunt  up 
sources  from  which  the  defendant  may  pay  his  fine  and  costs. 

Trusting  this  answers  your  letter  of  December  10th,  which  you  will 
understand  is  not  an  official  opinion  on  a  matter  of  this  kind  as  this  office 
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has  no  authority  to  render  official  opinions  to  county  officers  in  matters  of  tills 
nature,  but  is  given  for  information  only.  I  am. 

Very  truly  yours, 

FRED  II.  DAVIS,  Attorney  General. 

SHERIFF— NOT   REQUIRED  TO   ACT   PERSONALLY   IN   CERTAIN 

MATTERS 

January  13,  1928. 
Dear  Sir : 

This  will  acknowledge  the  receipt  of  your  letter  of  the  7th  fnst.,  ad- 
dressed to  the  Attorney  General,  In  which  you  request  an  opinion  as  to 
whether  it  is  compulsory  for  you  to  make  personal  service  of  civil  papers. 
There  is  no  law  requiring  the  sheriffs  of  Florida  to  act  personally  In 
these  or  any  other  matters.  It  Is  withfn  the  discretion  of  the  sheriffs  to  act 
personally  In  these  matters  or  by  their  legally  constituted  deputies,  for 
whose  conduct  they  are  officially  responsible,  and  so  long  as  the  service  is 
performed  as  required  by  law  no  one  has  any  right  to  complain  or  demand 
that  the  sheriff  act  individually  in  such  matters. 

"Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COSTS— DEPOSITS  FOR,  REQUIRED  ONLY  IN  CERTAIN  CASES 

March    24,    1928. 
Dear  Sir : 

Replying  to  your  letter  of  March  20th,  I  beg  to  advise  that  the  Supreme 
Court  of  Florida  In  the  ease  of  Simmons  vs.  State,  held  that  the  provisions 
of  the  law  requiring  the  giving  of  bond  or  deposit  for  costs  in  order  to 
Becure  the  issuance  of  a  warrant  for  the  arrest  of  a  person  charged  with 
crime  did  not  apply  to  cases  where  the  crime  charged  was  a  crime  of  a 
public  nature  but  related  solely  to  those  classes  of  cases  where  the  com- 
plaining witness  alleges  that  he  has  Buffered  special  damages  In  his  own 
person  or  private  property. 

In  the  case  referred  to.  the  county  commissioners  of  Holmes  county  were 
required  by  mandamus  to  pay  the  court  costs  accruing  In  a  case  where  a 
person  was  charged  with  the  violation  of  the  prohibition  law  and  acquitted. 
The  county  commissioners  refused  to  pay  such  costs  on  the  ground  that  no 
costs  had  been  deposited  or  bond  taken  and  the  Supreme  Court  held  that 
their  refusal  was  not  Justified  and  ordered  them  to  pay  the  costs  In  question. 

It  is  the  duty  of  all  county  Judges  and  Justices  of  the  peace  to  exercise 
proper  discretion  in  the  issuance  of  warrants  against  persons  charged  with 
criminal  offenses  and  no  warrant  should  be  issued,  whether  costs  are  de- 
posited or  not,  unless  the  Judge  who  issues  the  warrant  believes  that  there 
is  some  probable  cause  that  the  defendant  is  guilty  of  the  offense  charged 
and  will  be  found  guilty  upon  a  trial. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COURT  COSTS— TO  WHOM  PAID 

March  27,   1928. 
Dear  Sir: 

Your  inquiry  of  March  21st  is  answered  by  the  provisions  of  Section 

6139,    Revised    General    Statutes    of   Florida,    which    provides    that    nil   fees 
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imposed  by  any  court,  if  paid  before  the  accused  is  committed  sbati  be  re- 
ceived by  the  judge  nnd  if  pnid  after  the  accused  is  committed  payment  shall 
be  made  to  the  sheriff  of  the  county. 

After  you  have  been  given  a  commitment  for  a  prisoner  payment  of 
fines  and  costs  sbould  be  made  to  you  as  the  person  holding  the  docu- 
mentary evidence  of  authority  to  make  the  collection,  viz.,  the  commitment. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

JURORS  IN  COUNTY  JUDGE'S  COURT— PAY  OP,  FROM   FINE  AND 
FORFEITURE  FUND 

April  26,   192S. 
Dear  Sir: 

The  pay  of  Jurors  in  county  judges'  courts  is  not  charged  against  de- 
fendants who  are  tried  during  the  term. 

The  pay  of  such  jurors  should  be  taken  out  of  the  General  County  Fine 
and  Forfeiture  Fund  and  no  part  of  same  can  be  charged  against  a  defend- 
ant as  costs. 

The  only  way  the  county  can  be  reimbursed  for  the  costs  of  the  jury 
is  for  the  judge  to  fine  the  defendant  a  sufficient  amount  to  make  up  for 
the  amount  the  county  has  to  pay  out. 

In  regard  to  the  board  of  prisoners  held  in  jail  while  awaiting  trial,  I 
beg  to  advise  that  the  universal  practice  throughout  the  State  is  to  charge 
the  board  up  to  the  time  of  conviction  as  part  of  the  costs.  I  seriously  doubt 
whether  this  is  authorized  by  the  law  but  I  am  not  disposed  to  advise  that 
the  practice  he  discontinued  in  view  of  the  fact  that  it  has  been  indulged 
in  such  a  long  time. 

Trusting  this  answers  your  inquiry  of  the  24th  Inst.,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

FINES,  WHO  ENTITLED  TO  COLLECT 

May  7,  1928. 
Dear  Sir: 

When  a  fine  is  imposed  in  a  County  Judge's  Court  or  fn  any  Justice  of 
tlie  Peace  Court  and  the  fine  is  paid  immediately  the  same  may  be  received 
by  the  judge,  but  after  the  expiration  of  twenty -four  hours  the  only  person 
who  is  entitled  to  collect  the  fine  and  release  the  prisoner  is  the  sheriff  of  the 
county.     See  Section  G120,  Revised  General  Statutes  of  Florida. 

If  a  convict  guard  releases  a  prisoner  without  proper  authority  from  the 
sheriff  he  is  guilty  of  permitting  an  escape  and  may  bimself  be  arrested  and 
prosecuted  for  such  offense. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SHERIFF  HAS  CLAIM  FOR  GUARD  HIRE 

May  14,  1928. 
Dear  Sir: 

Answering  your  letter  of  May  9th.  I  beg  to  advise  that  In  my  opinion  the 

sheriff  has  a  legal  claim  against  his  county  for  guard  hire  incurred  by  him  in 

the  employment  of  guards  to  remain  at  the  jail  at  night  to  look  after  convicts 

as  required  by  the  prison  inspectors. 
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The  item  of  guard  hire  for  convicts  is  provided  for  in  the  sheriff's  fee 
bill  and  it  is  the  duty  of  the  sheriff,  in  my  opinion,  to  keep  a  man  at  the  ]ail 
during  the  night  hours  in  order  to  watch  out  for  emergencies,  such  as  Are, 
etc.,  and  it  would  be  criminal  negligence  for  such  sheriff  to  fall  to  do  bo  and 
hare  a  convict  lose  his  life  as  a  result  of  such  negligence. 

I  would  suggest  that  you  take  the  matter  up  with  the  Board  of  County 
Commissioners  and  no  doubt  you  will  be  able  to  work  out  some  adjustment  of 
tlie  matter  with  them.  Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ELECTION— INSPECTORS  AND  CLERKS,  POWERS  AND  DUTIES 

May  21,  102*. 
Dear  Sir : 

I  have  your  inquiry  of  May  17th,  In  which  you  ask  my  opinion  as  to 
whether  the  inspectors  and  clerks  of  an  election  have  the  authority  to  swear 
in  assistants  to  mark  their  tickets  other  than  the  duly  authorized  HerkK  and 
inspectors  appointed  by  the  Commissioners;  said  assistants  to  go  Into  booths 
and  mark  ballots  for  voterB  who  are  entitled  to  assistance. 

ThiB  matter  Is  controlled  by  Sections  269  and  276,  Revised  General  Stat- 
utes of  Florida,  which  read  as  follows : 

269,  Publie  Excluded  From  Voting  Place. — No  person  shall  l>e 
permitted  under  any  pretext  whatever  to  come  within  fifteen  feet  of 
any  door  or  window  of  any  polling  room  from  the  opening  of  the  polls 
until  the  completion  of  the  count  of  the  ballots  and  certificates  of 
returns,  except  as  herein  provided. 

276.  Who  May  Have  Assistance  In  Preparing  Ballot. — Any  elec- 
tor applying  to  vote  who  by  reason  of  blindness  or  the  loss  of  the  use 
of  his  hand  or  hands  is  unable  to  prepare  his  ballot,  may  have  the 
assistance  of  the  inspectors  In  the  preparation  of  his  ballot,  who  shall 
retire  to  a  booth  or  compartment  with  the  elector  and  there  prepare 
the  elector's  ballot,  so  as  to  indicate  the  elector's  declared  choice  of 
candidates  as  to  each  office  to  be  filled  without  suggestion  or  inter- 
ference from  inspectors.  But  in  all  cases  any  elector  before  retiring 
to  the  booth  as  provided  in  this  section  may  have  one  of  the  clerks 
of  the  election  to  read  over  to  him  the  titles  of  the  offices  to  be  filled 
and  the  candidates  therefor. 

You  will  observe  that  Section  276,  Revised  General  Statutes,  says  that 
when  a  voter  is  entitled  to  assistance  In  marking  his  ballot  the  assistance 
must  be  rendered  by  the  inspectors  (plural),  who  shall  retire  to  a  booth  or 
compartment  with  the  electors  and  there  prepare  the  elector's  ballot  so  aa  to 
indicate  the  elector's  declared  choice  of  candidates  as  to  each  office  to  be 
filled  without  suggestion  or  interference  from  the  Inspectors. 

You  will  notice  that  at  least  two  inspectors  must  participate  in  the  mark- 
ing of  the  voter's  ballot  and  If  possible  all  three  of  them  should  participate. 

You  will  also  notice  that  the  clerk  Is  only  allowed  to  read  over  the  ballot 
to  the  voter  but  is  not  authorized  to  mark  the  ballot  for  him. 

I  am  of  the  opinion  that  It  is  absolutely  prohibited  by  law  for  any  other 
than  the  Inspectors  acting  together  to  mark  the  ballots  of  voters  wbo  are 
entitled  to  assistance. 

I  am  further  of  the  opinion  tbat  it  is  against  the  law  for  only  one  inspec- 
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tor  to  mark  such  ballot.     The  law  requires  that  all  of  the  insiiectors  or  a 
majority  of  them  perform  this  duty. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTION— QUALIFICATIONS 

June    1,    1923. 
Dear  Sir: 

Persons  whose  names  appear  on  the  registration  books  as  registered 
voters  who  have  paid  their  poll  taxes  as  required  by  law  are  entitled  to 
vote  in  the  precinct  In  which  they  are  registered. 

It  is  the  duty  of  the  county  commissioners  and  the  supervisor  of  regis- 
tration to  cut  off  names  of  people  who  have  moved  away  from  the  county 
and  the  fact  that  such  has  not  been  done  is  evidence  that  such  persons  are 
still  entitled  to  vote  whereas  they  are  registered  even  though  they  might 
be  away  from  the  county  on  business  or  otherwise,  temporarily. 

In  regard  to  age  qualification.  If  a  person  has  registered  and  sworn  that 
he  is  21  years  of  age  he  is  entitled  to  vote  subject  to  a  prosecution  by  any 
interested  party  for  the  commission  of  perjury. 

The  election  officials  of  any  precinct  have  the  right  to  require  a  voter 
to  produce  his  registration  certificate  or  poll  tax  receipt  whether  there  is 
anything  on  the  books  to  the  effect  that  such  voter  is  not  a  legally  qualified 
voter.  The  law  requires  the  books  to  be  so  marked  as  to  show  whether  the 
person  has  paid  his  poll  taxes  within  the  time  required  by  law  and  if  there 
is  any  doubt  as  to  whether  or  not  the  voter  has  done  so  the  precinct  man- 
agers have  the  right  to  require  the  voter  to  submit  evidence  by  showing  his 
poll  tax  receipt  to  prove  that  he  is  qualified. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

1'iilMARY  LAW;   POWERS  OF  CERTAIN  OFFICERS,  ETC. 

June  21,  1928. 
Dear  Sir'. 

1.  Tin-  Primary  Law  requires  that  a  person  must  be  u  duly  registers  I 
anil  qualified  Hector  Iwfore  he  can  become  a  candidate  for  office  in  Florida. 

2.  There  is  m>  law  prohibiting  an  attorney  from  serving  as  a  bonds- 
m:in  for  a  county  judge  but  such  practice  might  lirtng  the  judge  iuto  criti- 
cism with  the  public  and  would  appear  to  be  contrary  to  the  ethics  of  the 
legal  profession. 

3.  The  sheriff  is  in  exclusive  charge  of  all  persons  lawfully  commit  ted 
to  the  county  Jail  and  no  one  has  any  right  to  take  charge  of  such  prisoners 
without  the  knowledge  or  consent  of  the  sheriff  or  some  lawful  deputy. 

The  judge- of  a  court  having  jurisdiction  of  the  prisoner  has  a  right 
to  require  the  prisoner  to  be  brought  before  his  court  and  when  he  desires  to 
exercise  this  power  he  should  issue  an  order  to  the  sheriff,  requiring  the  pro- 
duction of  the  body  of  the  prisoner  in  court, 

4.  There  is  nothing  in  the  laws  of  Florida  which  requires  witnesses  to 
a  marriage.  These  witnesses  are  required  as  a  matter  of  form  but  there  is 
nothing  in  the  laws  of  Florida  which  makes  them  necessary  or  essential. 
Accordingly,  there  Is  nothing  fu  the  law  to  prohibit  the  county  judge  from 
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performing  a  marriage  behind  closed  doors  and  later  Miming  nut  and  getting 
someone  to  sign  (lie  marriage  certificate  as  witnessing  n  wedding,  although 
any  person  could  not  sign  a  document  as  n  witness  unless  he  actually  »»' 
or  was  u  witness  to  the  fact. 

I  think,  however,  that  in  the  case  of  a  marriage  a  person  might  lawfully 
sign  as  a  witness  to  the  marriage,  even  though  not  personally  present  thereat 
if  the  contracting  parties  to  the  marriage  acknowledged  in  the  presence  of 
such  witnesses  that  they  had   in   fact  entered  into  the  matrimonial  state. 

Trusting  this  answers  your  inquiry  of  June  12th.  which  has  lieeu  de- 
layed due  to  my  absence  from  the  city,  I  am, 

Cordially  yours. 

FEED  H.  DAVIS,  Attorney  General. 

CANDIDATES— FILING  FEES— AUTHORITY  TO  RETURN  UNUSED 

PORTION. 

July   13.   UWN. 
Oca r  fc'tr : 

Iu  reply  to  your  letter  of  July  9,  I  beg  to  quote  you  a  letter  written  by 
Hon.  T.  F.  West,  former  Attorney  (Jeneral.  which  will  give  you  the  informa- 
tion requested  ; 

Candidates  for  nomination  for  an  office  to  be  voted  for  wholly 
within  a  single  county  pay  this  tiling  fee  to  the  Clerk  of  the  Circuit 
Court  of  the  county,  who  receives  the  same  in  his  rapacity  as  clerk 
of  the  Board  of  County  Commissioners  of  said  count y. 

Since  the  expenses  of  the  primary  election  are  paid  from  pub- 
lic funds,  my  understanding  of  the  purpose  of  this  law  was  to 
provide  a  fund  sufficient  to  take  care  of  this  expense.  It  happens  In 
your  case  that  the  amount  was  greater  than  was  necessary  for  this 
purpose,  but  it  was  not,  in  my  opinion,  the  intent  ion  of  the  Legis- 
lature that  any  excess  of  this  fund  be  returned  i<>  those  purine  ii 
into   the   treasury. 

The  only  way  for  returning  if  to  those  paying  it  would  lw  by 
warrants  drawn  by  the  Board  of  County  Commissi" incrs  in  the 
usual  manner  of  paying  out  public  funds,  and  there  is  nothing  In 
the  law  to  forbid  this  being  done  and  the  County  Commissioners 
probably  have  the  power  to  do  it.  but  us  I  have  said,  my  opinion  is 
that  this  was  not  the  intention  of  the  Legislature  when  the  law 
was  enacted  any  more  than  it  was  their  intention  that  the  Legisla- 
ture should,  by  appropriation  for  that  purpose,  return  to  the  can- 
didate for  other  offices  any  excess  remaining  In  this  fund  after  the 
expenses  of  the  primary,  which  are  jwtid  from  the  State  Treasury, 
have  been   met. 

Trusting  this  answers  your  inquiry.   I  am.  with   kind   regards. 
Yours  very  truly. 

FRED  H.  DAVIS.  Attorney  General. 

SHERIFF— WHEN  DISQUALIFIED 

August  6,  1928. 
Dear  Sir : 

Under  the  common  law  when  a  sheriff  is  an  interested  party  to  the 
trial  of  a  case,  such  as  he  would  be  if  he  were  a  complaining  witness  against 
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a  man  charged  with  an  assault  upon  him,  he  is  disqualified  to  a  elect  the 
jury  venire  who  are  to  try  the  case  and  la  such  case  the  court  should  ap- 
point a  Justice  of  the  peace  to  perform  the  functions  of  the  sheriff. 

Trusting  this  answers  your  inquiry,  and  with  kind  personal  regards, 
I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

BOND— HOW  BONDSMEN  MAT  BE  BELIEVED. 

Aliens!    6,  1928. 
Dear  Sir: 

Answering  your  letter  of  July  31st,  I  beg  to  advise  that  apparently  the 
only  way  you  can  handle  the  situation  yon  mentioned  Is  to  have  the  State 
Board  of  Pardons,  which  meets  September  13th.  relieve  the  bondsmen  from 
tin'  payment  of  the  bond  in  question  upon  payment  of  the  costs. 

The  Court  has  no  authority  to  remit  a  fine  of  this  character  after  n 
bond  for  same  has  once  been  given  as  that  would  be  an  exercise  of  the 
pardoning  power.     See  Tanner  vs.  Wiggins,  54  Fla,  203. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SHERIFF'S  COSTS— EXTRADITION  CASES, 

August  20.  1928. 
Dear  Sir: 

When  n  sheriff  of  this  State,  armed  with  a  proper  requisition,  appoint- 
ing him  us  agent  of  the  State,  to  convey  a  prisoner  back  to  thla  jurisdiction 
for  triui  on  a  criminal  offense  duly  charged  against  him  in  this  State,  goen 
out  of  the  State  for  the  purpose  of  apprehending  and  bringing  back  thf 
prisoner  named  in  iliu  requisition.  I  am  of  the  opinion  that  he  is  entitled 
to  his  mileage  and  other  proper  costs  from  the  State  to  the  point  where 
the  prisoner  is  held  and  returned — even  (hough  the  prisoner  should  give 
bond  In  the  asylum  state  or  through  no  fault  of  the  sheriff  should  be  re- 
leased for  habeas  corpus  proceedings  or  otherwise  in  the  asylum  state. 

The  right  of  the  sheriff  to  compensation  Is  not  made  to  depend  upon  the 
success  of  the  sheriff  in  securing  the  actual  return  of  the  prisoner "  to  this 
State  in  his  custody.  When  the  sheriff  in  good  faith  performs  the  services 
demanded  of  him  In  executing  a  proper  requisition,  such  sheriff  has  earned 
his  compensation  and  should  be  paid  the  same  without  question. 

Trusting  this  answers  your  letter  of  the  17th  inst.,  I  am. 

Cordially  yours, 

,  FRED  H.  DAVIS,  Attorney  General. 

MOTOR   VEHICLE    LICENSE    TAN— NON-RESIDENTS 

September  1,  1928. 
Dear  Sir: 

The  laws  of  Florida  provide  -for  exempting  a  non-resident  from  the 
payment  of  a  license  tax  on  automobiles  In  this  State  for  such  period  of  time 
as  his  foreign  tag  is  good  for,  provided  he  does  not  engage  In  any  business 
or  occupation  in  Florida. 

Therefore,  while  a  man  has  a  right  to  come  here  from  Alabama  or 
Georgia  and  run  his  ear  on  an  Alabama  or  Georgia  tag  as  long  as  the  Ala- 
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lisiuiu  or  Georgia  tag  is  good,  the  minute  be  takes  up  nil  occupation  in  Florida 
be  becomes  liable  to  tbe  Florida  law  and  must  take  out  an  automobile  license 
In  Florida. 

While  this  may  seem  a  hardship,  it  is.  nevertheless,  tbe  law  and  I  know 
of  no  way  to  change  it  except  through  tbe  Legislature. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

SHERIFF1  S  FEES— COPT  OF  FROCESS— 100  WORDS  OR  LESS. 

October  5,  1828. 

Dear  Madam: 

I  find  that  the  matter  inquired  about  by  you  under  date  of  October  2nd 
is  covered  by  letter  dated  February  21.  1825,  written  by  former  Attorney 
(Jeneral  Hi  vers  II.  Buford.  now  a  justice  of  the  Supreme  Court,  to  She  riff 
W.  H.  Howling,  Jacksonville.  Fla.,  iu  which  Mr.  Buford  held  that  the  only 
fees  sheriffs  were  entitled  to  receive  In  the  case  of  nou-service  of  civil  proc- 
ess Is  the  fee  allowed  hy  law  for  making  a  return  on  the  process. 

In  a  letter  dated  February  19th,  1825,  addressed  to  Sheriff  Dowling. 
former  Attorney  General  Btiford  called  attention  to  the  fact  that  no  copy 
of  process  is  necessary  unless  service  is  made  and  therefore  since  no  copy 
was  necessary  none  can  be  charged  for  where  service  of  process  was  not  made. 

I  concur  in  theBe  opinions  rendered  by  former  Attorney  General  Buford 
and  answer  your  question,  stating  that  1  do  not  believe  that  the  sheriff  of 
Dade  county  is  entitled  to  a  fee  of  25  eents  for  copy  of  process  in  any  case 
iu  which  tbe  defendant  is  not  served. 

The  only  fee  provided  by  law  iu  the  case  where  defendant  is  not  served 
is  (he  fee  provided  by  law  for  making  a  return  on  the  priK.-ess. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

SHERIFF— PAYMENT- OF  COST  BILLS  BY  COUNTY  COMMISSIONERS. 

September  7,  IP28. 
Dear  Sir : 

Answering  your  letter  of  September  4th,  I  beg  to  advise  that  a  writ 
of  mandamus  would  lie  to  compel  the  payment  of  properly  incurred  coat 
bills  which  are  due  you  by  your  county  but  as  a  matter  of  fact  If  the  county 
has  no  funds  with  which  to  pay  tbe  bills,  tbe  writ  of  mandamus  would  not 
be  effectual  as  the  writ  could  not  provide  funds   when  none  existed. 

Yon  might  also  reduce  your  claim  to  a  judgment  against  the  county,  in 
which  event  you  would  be  entitled  to  receive  eight  (8)  percent  Interest  on 
the  amount  of  the  judgment  until  it  was  paid. 

As  to  tbe  transfer  of  funds  from  the  county  fine  and  forfeiture  fund,  you 
will  understand  that  such  transfers  are  only  made  upon  the  approval  of 
the  Comptroller  and  perhaps  if  you  took  the  matter  up  with  the  Comptroller 
he  would  refuse  to  permit  such  transfer  unless  there  was  a  sufficient  sur- 
plus to  warrant  the  payment  of  judgment  until  after  all  claims  made  against 
the  fine  and  forfeiture  fund  were  paid. 

Trusting  this  information  will  be  of  value  to  you,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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SHERIFF— WHEN  COMMISSION  EXPIRES 

October  19,  1928. 
Dear  Bir : 

Your  appointment  as  sheriff  will  expire  on  November  6th,  when  the 
next  General  Election  is  held. 

However,  the  appointment  of  your  successor  will  not  begin  until  Janu- 
ary 8th.  1929. 

Unless  someone  is  specially  voted  on  as  a  candidate  for  the  short  term, 
running  from  November  to  January,  you  will  continue  to  hold  office  as 
sheriff  until  January  8th  even  though  your  own  commission  expires  on 
November  6tb.  The  Supreme  Court  has  so  held  because  of  the  constitu- 
tional provision  which  says  that  officers  shall  continue  to  hold  office  after 
their  terms  expire  until  their  successors  are  elected  and  qualified. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

,  SHERIFFS  FEES 

December  1,  1»28. 

Dear  Sir : 

Answering  your  inquiry  of  November  27th.  I  beg  to  advise  that  the  fee  of 
twenty  (20c)  cents  allowed  for  calling  the  jury  is  a  fee  of  20  cents  for  calling 
a  jury  of  six  (0)  or  twelve  (12)  men.  and  the  20  cents  is  not  applicable  to 
each  single  juror. 

I  iind  this  has  been  the  generally  accepted  interpretation  of  the  law  on 
the  case.  Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COVNTY  OFFICERS— QI/ALIFI CATION  FOR  OFFICE 

December  6th,  192S. 
Dear  Mr; 

Paragraph  5  of  Section  31KJ,  Revised  General  Statutes,  provides  that  every 
office  shall  lie  deemed  vacant  on  the  neglect  or  refusal  of  any  officer  to  qualify 
according  to  law  CO  days  after  his  election  or  appointment  or  by  his  refusal 
to  accept  the  office. 

Under  this  provision  of  the  law  as  construed  by  the  Supreme  Court  in 
65th  Florida  434.  it  will  be  necessary  for  you  to  take  the  oath  of  office,  sign 
the  acceptance  of  office  and  file  an  approved  bond  with  the  Comptroller  not 
later  til  an  60  days  after  November  Sth,  the  date  of  the  last  general  election, 
which  will  expire  on  midnight  of  January  5th.  If  you  fnil  to  do  auy  of  these 
things  your  office  will  be  vacant  aud  the  Governor  will  have  to  appoint  a  suc- 
cessor to  hold  office  until  the  general  election  in  1930. 

In  the  holding  of  the  Supreme  Court  no  exception  is  made  in  favor  of 
any  officer  from  the  requirement  to  qualify  within  (JO  day.s  after  the  election 
und  it  would  appear  that  even  the  Governor  elected  to  take  office  on  January 
Hth.  l»2i).  will  have  to  qualify  for  his  office  some  time  before  the  expiration 
cf  these  CO  days  if  he  wishes  to  qualify  under  the  ruling  of  the  Supreme  Court 
in  the  case  referred  to. 

My  advice  is  to  have  your  bond  approved  so  that  it  may  be  duly  filed  not 
later  than  January  5th,  with  the  Comptroller,  and  if  necessary  the  County 
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(Y>]iimis»li>nera  should  hold  a  special  meeting  for  that  purpose  or  a  majority 
ot  the  Commissioners  should  endorse  their  approval  upon  tlie  bond  itself. 
Trusting  this  answers  your  Inquiry.  I  am, 
Yonrs  very  truly. 

FRED  H,  DAVIS,  Attorney  General. 

SUPERVISORS  OF  REGISTRATION 

SUPERVISOR    OF    REGISTRATION— PREREQUISITE     FOR    BECOMING 
CANDIDATE  FOU  OTHi.I!  MIUCi: 

October  12.  1927. 
Dear  Sir : 

I  have  your  letter  of  the  llth  fust.,  advising  that  you  are  the  supervisor 
of  registration  for  Bradford  county  and  that  you  wish  to  run  for  another 
office  in  the  June  primary,  1928,  in  which  letter  you  wish  to  be  advised 
if  It  will  be  necessary  for  you  to  resign  six  months  before  the  date  of  the 
election  or  six  months  before  the  date  of  your  Qualification  as  such  candi- 
date. 

Section  326,  Revised  General  Statutes,  provides  that  every  candidate 
for  nomination  to  any  office  shall  be  required  to  take,  sign  and  subscribe 
to  an  oath  or  affirmation  in  which  be  shall  state  among  other  things  that 
he  is  qualified  under  the  Constitution  and  laws  of  Florida  to  bold  the  office 
for  which  he  desires  to  be  nominated. 

In  the  case  of  State  v.  Haskell,  72  Fla.  176,  72  So.  651,  the  Supreme 
Court  of  Florida,  in  construing  this  provision  of  the  above  quoted  statute, 
said: 

Section  22  c,  6469,  provides  that  every  candidate  Tor  nomina- 
tion to  any  office  shall  make  oath  that,  among  other  requirements, 
'he  is  qualified  under  the  Constitution  and  laws  of  Florida  to  hold 
the  office  for  which  he  desires  to  be  nominated.'  This  provision 
makes  the  part  of  the  prescribed  oath  'that  he  is  qualified'  mean  that 
he  has  the  qualifications  for  the  office  to  be  made  applicable  when 
elected  and  the  term  of  office  given. 

The  latter  clause  of  Section  223,  Revised  General  Statutes,  reads  as 
follows : 

The  Supervisor  of  Registration  shall   not   be  eligible   for  any 
other  office  until  six  months  after  ceasing  to  be  such  supervisor. 
The  evident  purpose  of  the  quoted  provision  of  this  statute  was,  and 
is,  to  prohibit  a  supervisor  of  registration  from  acting  as  such  in  connection 
with  an  election— either  primary  or  general — in  which  he  is  a  candidate  for 
any  other  office. 

Entertaining  this  view  of  the  law,  it  is  my  opinion  that  the  safest  course 
to  pursue  would  be  to  resign  the  office  of  supervisor  of  registration  at  least 
six  months  prior  to  the  date  of  the  primary  in  which  you  may  be  a  candidate 
for  another  office. 

You  understand,  of  course,  that  this  opinion  is  merely  advisory. 
Very  truly  yours, 

H.  E.  CARTER,  Assistant  Attorney  General, 
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ELECTIONS— QUALIFICATIONS  FOR  TOTING. 

December  22,  1927. 

Dear  Sir; 

Your  letter  of  December  15th,  relative  to  {nullifications  for  voting  in 
this  State,  has  come  to  my  attention  since  niy  return  to  the  city. 

I  can  beat  answer  your  question  by  quoting  from  the  first  two  para- 
graphs of  a  letter  written  by  me  on  November  18th  to  another  interested 
party  concerning  this  identical  question : 

Section  215  of  the  Revised  General  Statutes  of  Florida,  as 
amended  by  Chapter  8583,  Acts  of  1921,  provides  that  every  iterson 
of  the  age  of  twenty-one  years  and  upward  who  sbiill  at  the  time 
of  registration  be  a  citizen  of  the  United  States  and  shall  have 
resided  in  Florida  for  one  year  and  in  the  county  for  six  months 
shall,   if  otherwise   qualified   according   to   law   in    such  county  he 

deemed  a  qualified  elector  at  al!  elections  under  the  Constitution. 

• 

Under  this  section  it  is  neeessary  that  the  voter  be  twenty- 
one  years  old  at  the  time  of  registration  in  order  to  be  a  qualified 
elector.  In  some  counties  tbe  law  has  been  otherwise  construed  and 
persons  have  been  allowed  to  register  to  vote  and  have  voted  in 
the  primary  election  on  the  theory  that  if  they  become  twenty-one 
years  old  before  the  general  election  that  they  were  thereby  quali- 
fied voters.  However,  this  is  very  questionable  and  I  would  not  be 
prepared  to  give  it  as  my  opinion  that  such  can  be  dune  in  view 
of  the  present  state  of  the  law. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

POLL  TAXES— EXEMPTION. 

February  13.  1828. 

li car  Hir : 

Replying  to  your  communication  of  the  31th  lust.,  I  beg  to  advise  that 

Section  57  of  Chapter  8502,  Acts  of  1921,  reads  as  follows: 

See.  57.  Exemption  from  Poll  Tax.  Street  Tax  and  Jury  Duty; 
Certificate  to  be  Furnished  :  Every  officer  and  enlisted  man  of  the 
Florida  National  Guard  shall  be  exempt  from  poll  tax,  road  duty, 
street  tax  and  jury  duty  during  his  active  membership,  any  local 
or  special  laws  to  the  contrary,  notwithstanding.  The  command- 
ing officer  of  each  company,  tronp,  battery,  or  other  similar  organi- 
zation, shall  furnish  each  member  of  his  command  applying  for  the 
same  such  certificate  of  membership  as  may  be  prescribed  by  the 
Adjutant  General,  signed  by  such  commanding  officer,  which  cer- 
tificate shall  be  accepted  by  any  court  as  proof  of  exemption  as 
provided  by  this  section.  Such  certificate  shall  be  revoked  whenever 
the  holder  is  absent  from  four  consecutive  formations  without  satis- 
factory excuse  and  shall  be  good  only  for  the  calendar  month 
within  which  it  bears  date.  The  commanding  officer  of  a  division, 
brigade,  regiment,  or  separate  battalion  shall  issue  a  similar  certifi- 
cate to  each  of  his  field  officers  commissioned  and  enlisted  staff. 
You  will  note  that  this  section  fully  exempts  officers  and  members  of 

the  llor  id  a  National  Gnard  from  the  payment  of  a   poll  tax   when  a  eer- 
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tiflcate  is  presented,  showing  that  they  are  members  of  sneh  National  Guard 
and  are  in  regular  attendance  upon  the  same. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

POLL  TAXES— PAYMENT  BY  PERSON"  JUST  NATURALIZED. 

February  10,  1828. 
Dear  Madam: 

I  wish  to  acknowledge  the  receipt  of  your  letter  of  February  3rd.  asking 
that  I  give  my  opinion  on  the  question  of  whether  or  nut  a  foreign  born 
person  who  has  just  become  naturalized  should  pay  poll  taxes  the  first  year 
after   receiving  his  naturalization  papers. 

Section  70S,  Revised  General  Statutes,  as  amended  by  Chapter  8585. 
Acts  of  li'L'l.  provides  that  a  poll  tax  of  $1.00  shall  be  levied  upon  each 
person  over  the  ape  of  21  years  and  under  the  age  of  55  years,  who  has 
resided  In  this  State  more  than  one  year  except  such  as  have  lost  a  limb 
or  who  have  become  disabled  In  the  army  or  naval  service. 

It  will  be  noted  that  the  assessment  of  the  poll  tax  is  not  confined  to 
persons  who  vote  nor  even  to  citizens  of  the  State  of  Florida,  but  it  is  col- 
lectable against  any  person  who  has  resided  in  the  State  of  Florida  for 
more  than  one  year,  except  those  omitted  from  the  provisions  of  the  Section. 

I  am,  therefore,  of  the  opinion  that  a  foreign  born  person  who  has 
justf  become  naturalized  should  pay  his  poll  taxes  the  first  year  after  re- 
ceiving naturalization  papers,  as  there  is  nothing  in  the  law  to  exempt 
him  front  payment  of  poll  taxes,  even  though  he  had  never  received  any 
naturalization  papers   at   all. 

This  case  is  different  from  the  cose  of  a  person  who  bus  just  become 
21  years  of  age,  as  persons  below  21  years  of  age  are  not  subject  to  poll 
taxes  and  consequently  none  may  l>e  required  for  a  period  of  time  when 
they  are  not  subject  to  payment  under  the  law. 

Trusting  this  answers  your  inquiry,  I  am. 

Cordially  yours, 

FRED  II.  DAVIS,  Attorney  General. 

PRIMARY    ELECTIONS— PI" BLI CATION    OF   LIST   OF   VOTERS  IN, 

February    16,   1682, 
Dear  Sir: 

Section  244,  Revised  General  Statutes,  appears  to  govern  the  duty  of 
the  County  Commissioners  of  each  county  with  reference  to  examination 
and  revision  of  registration  books. 

This  section  appears  among  the  provisions  regulating  the  conduct  and 
holding  of  general  elect  tons  and  is  not  made  specifically  applicable  to  pri- 
mary elections  unless  we  consider  that  Section  302,  Revised  General  Statutes. 
has  the  legal  effect  of  adopting  all  provisions  of  the  general  election  law 
as  a  part  of  the  primary  election  law. 

It  has  generally  been  considered  that  Section  2-14  was  limited  to  genera) 
elections  and  was  not  mandatory  in  the  case  of  primary  elections.  So  far 
as  I  am  advised  it  has  never  been  followed  in  regard  to  primary  elections. 
However,  my  individual  opinion  is  that  there  is  no  reason  why  It  should 
not  apply  to  primary  elections,  as  I  believe  that  the  effect  of  Section  W2. 
is  to  adopt  all  provisions  of  the  primary  election  law  as  u  part  of  the  gen- 
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eral  election  law  of  the  State  and  I  would  advise  that  the  County  Com- 
missioners carry  out  the  provisions  of  Section  244  in  regard  to  primary 
elections  as  umch  as  with  reference  to  general  elections  as  a  matter  of  pre- 
caution in  following  the  law. 

Trusting  this  answers  your  inquiry  of  the  Tth,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

REG  I  STRATI  ON  BOOKS— CLOSING. 

Dear  Sir:  *****  7'  192S' 

Replying  to  your  letter  of  February  28th,  it  would  seem  that  the  regis- 
tration hooks  finally  close  for  the  coming  primary  election  at  midnight  on 
April  30th.  as  the  law  provides  that  such  hooks  must  remain  open  at  the 
office  of  the  Supervisor  of  Registration  bcttcceti  the  tirst  Monday  In  April 
and  May  1st. 

Because  of  the  use  of  the  word  "between,"  it  would  appear  that  May 
1st  is  not  included  in  the  period. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

REGISTRATION— TRANSFER. 
(tears*:  March   19.  1928. 

This  will  acknowledge  the  receipt  of  your  letter  of  March  14th. 
Transfer   of    legist  ration   is   governed    by    Section    243,   Revised    General 
Statutes,  which  provides  that  a  transfer  of  registration  shall  be  made  upon 
the  application   of  any   voter   entitled   to    the   same  and    upon   surrender  of 
the    previous    registration    certificate    if   one    has    heeu    issued. 
There  is  no  time  limit  within  which  this  must  he  done. 
It  appears  that  the  same  may  he  done  at  any  time  prior  to  the  election 
where  the  facts  warrant  it. 

Very   truly  yours, 

FRED  H.  DAVIS,  Attorney  General, 

I'OLL  TAX— AGE 
1)(flrSir,  March  10,  102S. 

Liability  for  the  payment  of  poll  tax  is  determined  by  the  age  the  par- 
ti" ular  person  is  as  of  January  1st  of  the  year  for  which  poll  tax  is  claimed. 

The  person  who  became  twenty -one  years  of  age  after  January  1st.  1027, 
would  not  he  subject  to  a  1927  poll  tax,  but  would  be  subject  to  a  1828 
poll  tax. 

A  person  who  became  fifty -six.  years  of  age  after  January  1st.  1927,  would 
Mill  be  subject  to  poll  tax  for  the  year  1027,  but  not  192SH. 

Trusting  this  answers  y<mr  letter  of  March  8th,  1  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

POLL  TAXES—  EXKMI'Tl ON   IX  FAVOR  OF  DISABLED  VETERANS 

March  14.  192S. 
Dear  Sir : 

I  have  your  letter  of  March  9th,  requesting  my  construction  of  that  por- 
tion of  Section   215,  Revised  General   Statutes  of  Florida,   as  amended    by 
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Chapter  8583,  Acts  of  1921,  relative  to  exemption  of  partem  from  the  payment 
of  poll  taxes  who  shall  have  become  disabled  in  the  U,  S.  Army  or  Nttvy  .Serv- 
ice and  who  shall  have  procured  and  shall  exhibit  a  certificate  of  the  Su|ier- 
visor  of  Registration  to  that  effect. 

My  opinion  is  that  the  question  of  disability  is  one  for  the  Sujiervlsor  of 
Registration  to  decide,  and  it  is  not  necessary  that  the  disability  be  a  total 
disability.  The  word  used  in  the  statute  is  "disabled"  and  such  disability 
ii light  consist  of  the  loss  of  an  eye  or  some  injury  of  similar  character  which 
impairs  the  physical  ability  of  the  person  so  that  it  is  baton  that  of  a  normal 
individual. 

The  law  seems  to  contemplate  that  a  person  who  has  been  wounded  or 
otherwise  disabled  In  the  Army  or  Navy  service,  whether  disability  be  small 
nr  great  so  long  as  it  is  a  permanent  disability,  shall  be  shown  the  considera- 
tion of  tile  State  to  the  extent  of  being  exempt  from  the  payment  of  (toll  taxes. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

RKG I  STRATI  ON— QI  i  A  LI  FIOATI  ON    FOR 

March  13,  1»2U. 
Dear  Sir: 

Your  favor  of  the  13th  inst.,  with  reference  to  qualifications  to  register. 

received. 

One  would  not  have  to  be  in  Florida  ever)-  day  for  twelve  (12)  months 
and  In  the  county  six  (6)  months,  to  be  entitled  to  register.  They  would  have 
to  have  bona  ftde  established  their  home  and  residence  in  the  State  of  Florida 
and  have  been  so  established  for  a  period  at  twelve  (12)  months  before  they 
would  be  entitled  to  register. 

The  statute  prescribes  the  oath  necessary  to  be  taken  upon  registration, 
and  where  one  takes  that  oath  it  is  presumed  he  has  sworn  truthfully  and 
therefore  entitled  to  register.  If  one  should  swear  falsely  in  order  to  secure 
registration  he  would  be  subject  to  criminal  prosecution.  The  law  does  nut 
make  it  the  duty  of  the  Supervisor  of  Registration  to  pass  upon  the  question 
as  to  whether  or  not  the  oath  Is  true  or  false.  If  one  applying  to  register  is 
advised  of  the  oath  necessary  nnd  of  the  consequences  to  him,  should  he  swear 
falsely  that  is  as  far  as  you  would  be  warranted  in  going.  If  you  personally 
know  that  anyone  applying  to  register  is  not  entitled  to  register,  you  might  so 
slate  it  to  him  and  then  let  him  take  the  consequences. 

Very  truly  yours, 

J.  B.  JOHNSON,  Attorney  General. 

REGISTRATION— OATH  REQUIRED 

March  II.  lftt.1. 
Dear  Sir : 

Your  favor  of  the  9th  inst.,  with  reference  to  persons  Quail  fled  to  register, 
received. 

Anyone  who  is  willing  to  take  the  following  oath  will  be  entitled  to 
register : 

I  do  solemnly  swear  (or  affirm)  that  I  will  protect  and  defend 

the  Constitution  of  the  United  States  and  of  the  State  of  Florida; 

that  I  am  twenty-one  years  of  age  and  have  been  a  resident  of  the 

State  of  Florida  for  twelve  months,  and  of  this  county  for  six  months  : 
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that  I  am  a  citiaen  of  the  United  States,  and  that  I  am  qualified  to 

vote  under  the  Constitution  and  laws  of  the  State  of  Florida, 

When  anyone  is  willing  to  take  tills  oath,  it  Is  up  to  you  to  allow  them  to 

register.     If  they  swear  falsely  they  will  he  subject  to  criminal  prosecution 

i'cr  faise  swearing.  Very  truly  yours, 

J,  B.  JOHNSON,  Attorney  General. 

POLL.  TAXES— PAYMENT 

March  12,  192S. 
Bear  Sir : 

The  payment  of  poll  taxes  for  primary  elections  is  governed  liy  the  provi- 
sions of  Section  314.  Revised  General  Statutes  of  Florida,  which  relates  to 
(.rltnary  elections. 

Section  215.  Revised  General  Statutes,  as  amended  in  1921,  relates  to 
general  elections. 

It  will  he  noted  that  Section  314  provides  that  the  poll  taxes  must  be 
paid  on  or  before  the  second  Saturday  in  the  month  preceding  the  day  of  the 
election,  whereas  Section  215  provides  that  poll  taxes  must  be  paid  on  or 
before  the  fourth  Saturday  preceding  the  day  of  the  election. 

la  the  case  of  State  vs.  White,  73  Fla.  420,  the  Supreme  Court  held  that 
the  word  "month"  means  calendar  month  or  that  period  of  time  elapsing 
between  a  given  date  and  the  corresponding  date  of  the  next  preceding  month 
hy  name. 

Under  the  ruling  of  the  Supreme  Court  the  time  must  be  computed  upon 
the  basis  of  that  period  intervening  between  May  5th  and  June  5th,  the  day  of 
the  primary. 

The  second  Saturday  occurring  during  this  period  appears  to  be  May  luth, 
if  we  exclude  May  5th  from  the  date  of  calculation,  as  we  must  do  in  com- 
puting the  period  of  time  between  the  two  dates. 

I  am,  therefore,  of  the  opinion  that  May  10th  is  the  last  day  upon  which 
poll  tax  can  be  paid  for  the  next  primary  election  under  Section  314,  Revised 
General  Statutes  of  Florida. 

Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 

REGISTRATION  OF  WOMEN  AS  FEME-SOLE;  PAYMENT  OF  POLL 
TAXES  AS  FEWE-COVERT 

March  1(5,  192S. 
Dear  Sir : 

In  talking  with  your  brother,  the  chief  of  police,  last  night,  I  was  re- 
quested to  advise  you  concerning  the  proper  method  of  handling  the  registra- 
tion of  women  who  registered  as  single  women  and  who,  since  their  first 
registration,  have  married,  thereby  changing  their  names. 

It  appears  that  much  confusion  is  likely  to  result  in  connection  with  this 
subject 

When  a  woman  registers  under  her  name  as  a  single  person  her  registra- 
tion must  be  carried  on  the  books  in  that  name  notwithstanding  the  fact  that 
she  may  marry  and  assume  another  name,  in  which  she  pays  her  poll  taxes. 
There  appears  to  be  no  authority  for  the  Supervisor  of  Registration  to  change 
his  registration  books  so  as  to  show  the  married  name  of  the  woman  In  ques- 
tion.   By  this  I  do  not  mean  that  the  woman  may  not  vote  merely  because 
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she  has  since  married,  but  In  order  for  tier  to  satisfy  the  inspectors  that  she 
is  the  Identical  person  who.  under  another  name  registered,  she  should  pro- 
duce some  evidence  before  the  election  officials  such  as  a  marriage  certificate 
to  show  that  her  name  has  been  changed  and  that  she  is  the  same  person 
appearing  on  the  registration  books,  as  an  unmarried  woman. 

To  meet  such  a  situation,  my  suggestion  is  that  you  advise  all  women  who 
registered  for  the  last  primary  as  single  women  to  forthwith  register  with 
yon  In  their  married  names  so  that  the  regis  t  rut  km  books  shall  henceforth 
carry  the  proper  name  under  which  they  Intend  to  pay  their  poll  taxes  and 
tote.  Unless  this  Is  done  there  is  going  to  be  a  large  amount  of  trouble  occa- 
sioned  on  election  day  and  possibly  thereafter  in  reconciling  names  iih  they 
appear  on  the  registration  books  and  names  as  they  appear  on  the  poll  lists. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

REGI  STRATI.ON— AGE, 

April    12.   1928. 
Dear  Sir: 

Tour  question  of  April  9th.  inquiring  as  to  whether  or  not  all  persons 
registering  shall  give  their  correct  age  in  years  is  fully  answered  by  the 
opinion  rendered  on  March  1st,  1922,  shortly  after  women  became  qualified 
to  vote,  in  which  Attorney  General  Buford,  who  is  now  a  Supreme  Court 
Justice  of  this  State,  held  that  such  age  must  he  given  in  all  cases  unless 
the  registrant  was  able  to  show  that  his  or  her  age  was  unknown  to  himself 
or  herself,  in  which  ease  it  should  be  stated  to  the  best  of  the  registrant's 
knowledge  and  belief. 

A  copy  of  this  opinion  is  herewith  enclosed  for  your  convenience,  and 
I  might  add  that  in  view  of  the  fact  that  former  Attorney  General  Buford 
is  now  a  justice  of  the  Supreme  Court  I  think  that  his  opinion  is  emit  led 
to  more  than  ordinory  consideration. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTION— LEGAL  VOTING  AGE. 

April  18.   192-V 
Dear  Hir  • 

Section  312,  Revised  General  Statutes  of  Florida,  provides  that  any  per- 
son, otherwise  qualified  who  shall  become  of  legal  voting  age  between  tln- 
date  of  the  closing  of  the  registration  books  and  the  holding  of  the  primary 
election  may  upon  personal  appearance  before  the  Supervisor  of  Registra- 
tion make  an  affidavit  containing  the  age  on  which  he  will  have  become  of 
legal  voting  age  and   thereupon   the  supervisor  shall   rcjjistvr  him. 

Under  this  section  a  person  who  becomes  twenty- one  years  of  age  in 
September,  192S,  cannot  lawfully  register  and  vote  in  the  primary  of  June 
5th.  1928.  but  all  those  persons  who  will  become  tweuty-one  years  of  age 
on  or  before  Juuc  5th,  1928,  even  though  not  fully  twenty-one  years  of  MR 
at  the  time  of  registration  may  under  Section  312  register  and  vote  in  the 
coming   primary. 

Trusting  this  answers  your  letter  of  April  9th,  I  am, 

Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 
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PRIMARY    ELECTION— DECLARATION    OP  PARTY    AFFILIATION    BY 

REGISTRANT. 

April  19,  1928. 
Dear  Sir: 

The  law  mandatorily  requires  that  registration  for  voting  In  the  pri- 
mary  plecf If m  Khali  show  the  party  affiliation  of  the  registrant. 

The  low  does  not  require,  nor  is  It  proper  for  the  general  election  regis- 
tration books  to  show  the  party  affiliation  of  registrants. 

Any  person  who  has  registered  in  the  primary  election  register  should 
he  required  to  show  party  affiliation,  and  unless  the  party  affiliation  is 
shown  and  such  party  affiliation  is  shown  to  he  that  the  party  is  a  Demo- 
crat, no  person  who  is  registered  without  party  affiliation  would  be  entitled 
to  vote  in  the  eoming  primary. 

The  only  suggestion  that  I  eon  make  in  regard  to  those  who  have  been 
registered  and  no  party  affiliation  declared  up  to  this  time  is  to  endeavor  to 
get  the  same  declared  by  the  registrants  hi  the  best  manner  possible  and 
thereupon  hove  the  party  affiliation  properly  inserted  upon  the  tracks  after 
the  name  of  the  registrant. 

There  is  no  way  in  which  the  Election  Board  on  Election  Day  can  in 
anywise  amend  the  registration  books  or  interfere  with  the  manner  of  regis- 
tration as  shown  by  the  books.  That  is  a  matter  that  will  hare  to  be  at- 
tended to  by  the  Supervisor  of  Registration,  as  he  has  the  sole  jurisdiction 
of  such  a  case. 

Proper  entries  in  the  registration  books  showing  party  affiliation  ore 
absolutely  essential  to  the  validity  of  the  registration,  and  any  person  who 
was  challenged  because  party  affiliation  is  not  shown  would  be  refused  the 
privilege  of  voting  and  would  have  no  right  to  vote.  You  will  understand 
that  the  theory  of  the  taw  is  that  the  question  of  what  persons  are  Demo- 
crats and  entitled  to  participate  in  the  primary  is  to  be  determined  by  whnt 
is  shown  on  the  registration  books  ond  on  Affirmative  declaration  of  party 
affiliation  with  the  party  holding  the  primary  is  absolutely  essential  for 
voting  in  such  primary,  which  is  a  party  matter  and  only  those  are  entitled 
to  participate  therein  who  are  members  of  the  party  holding  the  primary. 

Trusting  this   answers  your  letter  of  April   14th.   I  am. 

Cordially  yours, 

FRED  H,  DAYIS,  Attorney  General. 

REGISTRATION    BOOKS— EXAMINATION— COPIES 

April  21.  192a 
Hear  Sir: 

Section  322.   Revised   General    Statutes   of   Florida,   relating  to   primary 
ejections,  reads  as  follows : 

County  Registers  Open  to  Inspection  :  Copies. — -The  said  registers 
shall  be  public  records.  Every  citizen  shall  be  allowed  to  examine 
the  general  county  register  and  each  of  the  precinct  registers,  while 
they  are  In  the  custody  of  the  supervisor  of  registration,  but  shall  not 
be  allowed  to  make  copies  or  extracts  therefrom.  The  supervisor  of 
registration  shall  furnish  copies  of  the  names,  occupations  and  resi- 
dences of  any  electors  upon  payment  to  him  of  reasonable  compensa- 
tion therefor,  not  exceeding  the  customary  fees  for  copying  papers  in 
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the  office  of  the  Clerk  of  the  Circuit  Court  but  shall  not  furnish  in 

writing  any  other  information  contained  in  said  registration  books. 

Section  313  authorises  tax  collectors  to  take  the  registrations  of  persons 
who  desire  to  register  while  paying  their  poll  taxes,  but  the  affidavit  or  affi- 
davits so  taken  by  the  tax  collet  tor  are  to  he  delivered  to  the  sui>ervisor  of 
registration  and  ft  is  the  duty  of  the  supervisor  of  registration  to  register 
the  mime  of  the  voter  in  the  registration  books; 

In  my  opinion  the  effect  of  Section  313  is  to  make  the  tax  collector  er 
officio  a  deputy  sujiervisor  of  registration  and  all  laws  that  govern  the  super- 
visor of  registration  in  the  custody  and  handling  of  the  registration  hooks  I 
think  apply  to  the  tax  collector  insofar  as  the  registration  of  voters  is  con- 
cerned. 

It  is  generally  said  that  the  intent  of  a  statute  is  the  life  of  the  statute 
and  that  laws  should  be  construed  to  carry  out  the  legislative  intent.  The 
intent  of  Section  322  is  that  the  supervisor  of  registration,  in  view  of  the  fact 
that  his  compensation  is  usually  very  limited,  should  he  allowed  to  receive 
the  benefit  of  any  fees  which  may  lie  made  at  election  time  by  furnishing  to 
candidates  aud  others  data  obtained  from  the  registration  of  electors. 

Such  intent  will  be  defeated  if  the  tax  collector  allows  persons  to  make 
copies  or  extracts  from  registration  affidavits  taken  by  him  before  they  are 
delivered  to  the  supervisor  of  registration. 

I  am.  therefore,  of  the  opinion  that  the  provision  of  Section  322  us  to 
making  the  extracts  from  the  registration  books  should  he  observed  by  tax 
collectors  when  taking  registrations  under  Section  313  and  I  think  that  for 
the  purpose  of  the  Ihw  a  tax  collector  should  he  regarded  as  being  an  ex 
officio  deputy  supervisor  of  registration,  all  records  taken  or  made  by  the  tax 
collector,  acting  as  such  ex  officio  deputy  should  he  regarded  as  being  pro|>- 
erty  of  and  part  of  the  official  archives  of  the  supervisor  of  registration's 
office. 

Please  understand  that  this  opinion  is  given  as  a  matter  of  information 
and  is  not  In  any  sense  an  official  one  under  the  circumstances. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 


REGISTRATION— VOTING   PRECINCT. 

April  21,   1938. 
Dear  Sir : 

Paragraph  7  of  Section  215,  Revised  General  Statutes  of  Florida,  as 
amended  by  Chapter  8583.  Acts  of  1921.  not  being  in  conflict  with  any  pro- 
vision of  the  Primary  Election  Law,  is  under  Section  302.  Revised  General 
Statutes,    made   applicable   to   primary   elections. 

Such    paragraph    reads    as    follows: 

No  person  shall  be  permitted   to   vote,   or  shall  such   vote  be 

counted,  unless  the  person  registers  to  vote  In  the  election  district 

in  which  he  or  she  shall  have  his  or  her  permanent  place  of  residence. 

If  a  persou  has  registered  in  a  particular  district  and  he  removes  from 
that  district  to  another  district,  Section  243,  Revised  General  Statutes  of 
Florida,  requires  that  he  shall  notify  the  Supervisor  of  Registration  of  his 
change  of  residence  and  shall  surrender  his  certificate  of  registration  and 
obtain  a  transfer  certificate  from  the  supervisor.     This  section  also  provides 
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that  if  [In-  elector  does  not  notify  the  supervisor  of  his  removal  of  residence 
that  the  supervisor  shall  erase  the  registrant's  name  from  the  registration 
books. 

Section  244.  Revised  General  Statutes  of  Florida,  authorizes  the  County 
Commissioners  to  go  over  the  registration  book  and  revise  the  same. 

This  section  provides  that  the  County  Commissioners  shall  erase  from 
the  registration  books  the  names  of  all  persons  who  have  removed  from  one 
district  to  another  and  who  have  not  obtained  a  transfer  of  their  registra- 
tion to  the  district  where  they  live. 

The  place  where  a  iierson  has  his  residence  depends  upon  a  question  of 
fact,  which.  In  case  of  a  dispute  shonld  be  determined  by  the  County  Com- 
missioners under  Section  244,  Revised  General  Statutes. 

If  a  person  attempts  to  register  or  vote  in  a  precinct  or  district  other 
than  that  in  which  such  person  is  entitled  to  vote  his  vote  may  be  chal- 
lenged and  the  voter  required  to  take  the  oath  provided  by  Section  347, 
Revised  General  Statutes,  which  you  will  notice  requires  that  the  voter 
must  give  his  place  of  residence  and  must  swear  that  the  same  is  in  the 
particular  election  precinct  in  which  he  is  attempting  to  vote. 

If  a  person  offers  to  vote  in  a  precinct  in  which  he  is  registered  but  in 
which  he  does  not  reside.  I  think  such  vote  is  legal  in  the  absence  of  a 
challenge  of  same,  but  if  the  same  is  properly  challenged  then  such  vote 
would  be  held  to  be  in  violation  of  the  law  and  if  a  sufficient  number  of 
such  votes  were  cast  the  election  might  be  set  aside. 

The  purpose  of  Section  347,  Revised  General  Statutes  of  Florida,  was 
to  keep  account  of  the  number  of  votes  which  might  be  in  dispute  and  to 
determine  the  Identity  of  the  particular  voters  whose  right  to  vote  is  chal- 
lenged. 

I  believe  the  law  on  the  subject  is  sufficiently  clear  for  the  same  to  be 
understood  and  I  am,  therefore,  sending  copy  of  the  Primary  law.  I  trust 
that  the  information  you  desire  is  contained  in  said  law  and  in  this  letter. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

REGISTRATION  CERTIFICATES;  EFFECT  OF  CHALLENGE  ON  AB- 
SENT VOTERS'  BALLOTS. 

May  23,  192S. 

Dear  Sir : 

I  have  your  letter  of  May  22nd  nnd  in  reply  to  the  same  I  beg  to  call 
your  attention  to  the  opinion  of  former  Attorney  General  J.  B.  Johnson,  in 
which  he  holds  that  any  person  who  goes  before  you  and  who  Is  willing 
to  take  oath  of  registration  provided  for  by  law  is  entitled  to  register  as 
a  voter  and  that  It  Is  not  within  your  province  as  Supervisor  of  Registra- 
tion to  undertake  to  pass  upon  the  qualifications  of  such  persons  as  to  resi- 
dence or  otherwise. 

This  opinion  is  contained  in  a  pamphlet  formerly  sent  to  you. 

Section  235.  Revised  General  Statutes  of  Florida,  mandatorily  requires 
that  the  Supervisor  of  Registration  shall  issue  to  each  elector  registered  by 
him  a  registration  certificate,  which  certificate  shall  be  signed  by  the  regis- 
tration officer.  This  means  that  whenever  a  person  registers  such  person 
is  entitled   to  a   registration  certificate  showing  that  he   is  registered    and 
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the  supervisor  lias  no  right  to  refuse  or  fail  to  give  the  voter  such  registra- 
tion certificate. 

Such  registration  certificate,  however,  confers  upon  the  holder  of  same 
no  greater  rights  than  be  is  entitled  to  under  the  law.  It  is  merely  evi- 
dence of  the  fact  that  the  holder  has  registered  as  a  voter  and,  therefore,  the 
fact  that  a  person  has  &  registration  certificate  will  not  prevent  such  person 
In -ins  challenged  under  Section  347.  Revised  General  Statutes. 

Now,  as  to  the  manner  of  challenge,  Section  347  Is  clear  as  to  the 
method  to  be  pursued  when  a  voter  undertakes  to  vote  on  Election  Day  but 
the  laws  are  not  clear  as  to  tbe  proper  method  to  be  followed  when  a  voter 
attempts  to  vote  an  Absent  Voter's  Ballot  under  Chapter  11824,  Acta  of  1987, 

Construing  the  Absent  Voter's  Law,  in  connection  with  other  provisions 
of  the  Primary  Law,  1  am  of  the  opinion  that  the  proper  method  of  chal- 
lenging an  absent  voter  Is  for  the  person  who  desires  to  interpose  such  chal- 
lenge to  file  with  the  county  judge  notice  of  tbe  fact  that  he  challenges 
such  vote,  giving  the  name  of  the  voter  challenged.  It  is  not  necessary  to 
give  the  ground  for  tbe  challenge,  as  the  statute  says  that  it  shall  not  un- 
necessary for  the  elector  entering  tbe  challenge  to  state  any  reason  therefor. 

It  is  the  duFy  of  the  county  judge  to  call  the  voter's  attention  to  the 
fact  that  a  challenge  has  been  filed  with  him  as  against  tbe  absent  voter's 
ballot  and  to  allow  such  challenged  voter  to  make  the  affidavit  provided  for 
by  Section  347  and  to  file  with  him  any  other  evidence  which  the  voter 
may  care  to  offer  in  support  of  bis  right  to  vote  as  against  the  challenge. 

If  the  person  Interposing  the  challenge  desires  to  offer  any  evidence  in 
support  of  the  challenge  such  evidence  should  be  filed  in  writing  with  tbe 
county  judge  and  placed  In  the  same  envelope  with  the  absent  voter's  ballm. 

It  will  then  become  tbe  duty  of  the  inspectors  of  election  on  election  day 
to  consider  the  challenge  and  the  evidence  offered  for  and  against  the  same 
in  writing  and  apply  tbe  provisions  of  Section  347  to  the  challenge  in  like 
manner  as  if  tbe  voter  were  personalty  present  and  voting. 

I  am  further  of  the  opinion  that  If  a  voter  Is  not  challenged  at  the 
time  that  he  offers  to  vote  before  the  county  judge  by  filing  a  challenge 
with  the  county  judge  so  as  to  allow  the  voter  a  chance  to  defend  himself 
by  offering  evidence  against  the  challenge  and  taking  the  oath  provided 
for  by  Section  347,  that  such  right  to  challenge  is  thereby  waived. 

Any  other  Interpretation  of  the  Absent  Voter's  Law  will  enable  any 
voter  to  go  down  to  the  polls  on  election  day  and  by  the  mere  Interposition 
of  a  challenge  on  a  frivolous  ground  or  otherwise  defeat  tbe  application  of 
Chapter  11824,  Acts  of  1927,  without  giving  to  the  voter  any  remedy  by 
which  he  could  secure  the  benefits  of  Section  347  In  the  event  of  challenge. 

Chapter  11824  certainly  contemplates  that  the  voter  shall  have  the  right 
to  have  his  vote  counted,  even  though  he  Is  out  of  the  county  on  election 
day  and  there  is  nothing  in  Section  347  or  any  other  part  of  the  Primary 
Law  which  should  ne  applied  as  to  enable  the  voter's  right  under  Chapter 
11824  to  be  defeated  by  making  it  necessary  for  the  voter  to  come  back 
into  the  county  on  election  day  in  order  to  defend  himself  against  the  chal- 
lenge filed  after  he  has  left  his  vote  with  the  county  judge. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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ELECTION  LAWS— DUTY  OF  SUPERVISORS  OF  REGISTRATION. 

July  16,   1928. 
Gentlemen  : 

In  view  of  tlie  Importance  of  the  General  Eleetioii  to  be  held  ou  No- 
vember 6,  1A2K.  and  the  fact  that  Irregularities  iu  the  conduct  and  holding 
of  I  he  election  may  lead  to  litigation  and  controversy,  also  Iteeause  of  the 
fact  that  this  being  a  presidential  year  and  there  being  a  Cnlted  States 
senator  as  well  as  four  congressmen  to  be  elected  that  such  irregularities, 
if  any,  might  occasion  a  Federal  controversy  in  the  event  the  result  of  the 
election  in  any  district  should  be  close  enough  to  warrant  a  contest,  permit 
mo  to  call  your  attention  to  some  of  the  vital  pro  visions  of  the  election  laws. 
and  to  request  your  co-operation  in  seeing  that  these  provisions  are  car- 
ried   out. 

The  chief  responsibility  for  holding  the  election  devolves  primarily  upon 
the  Supervisor  of  Registration,  who  is  required  to  work  in  conjunct  ion  with 
the  County  Commissioners.  It  is  physically  impossible  for  the  Supervisor 
of  Registration,  among  all  the  other  things  he  is  required  to  do,  to  do  all 
the  law  requires  of  him  iu  this  connection  without  clerical  assistance,  Iu 
addition  to  this.  Supervisors  of  Registration  are,  perhaps,  the  poorest  paid 
of  all  other  county  otTeials,  and  their  compensation  will  not  warrant  the 
employment  of  e\Mii  help  to  be  paid  out  of  the  meager  sum  they  receive 
for  their  services.  The  most  essential  thing  at  this  time  is  the  proper 
preparation  of  the  registration   books  for  the  General   Election. 

Section  236.  Revised  General  Statutes,  provides  that  no  person  whose 
name  does  not  appear  upon  the  registration  books  shall  be  allowed  to  vote, 
except  upon  production  of  a  restoration  certificate  in  the  event  his  name 
is  improperly  omitted. 

Section  3(*8.  Revised  General  Statutes,  and  other  sections  and  special 
laws,  provide  that  while  all  persons  who  have  registered  for  the  Primary 
Election  are  to  lie  deemed  duly  registered  for  the  General  Election,  yet  not- 
withstanding this  fact,  their  names  '-shall  be  carried  upon  the  registra- 
tor] books  as  electors  duly  registered  for  such  election."  This  language 
clearly  requires  that  all  names  be  transferred  from  the  Primary  Election 
books  to  the  General  Election  books  unless  the  same  names  are  already  upon 
the  General  Election  books. 

There  is  no  authority  for  the  use  of  the  Primary  Election  books  as 
registration   books   for   the    General    Election. 

Owing  to  the  heavy  registration  in  the  recent  primary,  the  work  of 
transferring  these  names  to  the  General  Election  books  will  be  enormous, 
and  unless  the  same  is  accomplished  the  date  of  the  General  Electon  may 
arrive  and  many  Democratic  electors  left  ineligible  to  vote  because  their 
names  do  not  appear  upon  the  registration  books.  In  many  cases  it  will 
I  e  impossible  for  them  to  procure  the  restoration  certificate  required  by 
Section  236.  because  in  many  instances  sueh  electors  will  discover  for  the 
first  time  at  the  polls  that  their  names  are  not  upon  the  General  Election 
books. 

In  order  to  enable  the  Supervisors  of  Registration  to  comply  with  the 
law,  and  in  order  to  insure  that  each  voter  who  voted  in  the  last  Pri- 
mary Election  will  be  allowed  the  right  to  vote  in  the  General  Election,  I 
am  writing  this  letter  to  suggest  that  the  Roanl  or  County  Commissioners 
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of  the  several  counties  of  this  State  co-operate  with  the  Supervisors  of 
Registration  in  furnishing  such  clerical  assistance  as  will  enable  the  super- 
visors to  carry  out  their  part  of  the  work  as  required  hy  the  law.  Fur  this 
purpose,  it  is  my  suggestion  that  the  Board  of  Comity  Commissi  oners  use 
any  surplus  of  the  fund  which  may  be  in  their  hands  from  qualification  fees 
paid  in  by  candidates  at  the  last  primary. to  carry  on  the  wurk  of  trans- 
ferring primary  registrants  to  the  General  Election  books,  as  this  la  pri- 
marily chargeable  to  expenses  of  holding  the  primary,  as  I  construe  the  law, 

I  would  also  suggest  that  particular  attention  be  paid  by  Supervisors 
of  Registration  toward  compliance  with  Sectiou  227,  Revised  General  Statutes, 
by  giving  the  printed  notice  therein  mentioned.  Also  the  provisions  relating 
to  appointment  of  and  giving  notice  by  district  registration  officers,  an  well 
as  the  provisions  of  Section  244,  Revised  General  Statutes,  relating  to  ex- 
amination and  revision  of  the  registration  Iwioks  by  the  County  Commissioners. 

I  would  also  invite  your  attention  to  Sectiou  238,  Revised  General 
statutes,  wherein  It  provides  for  new  registration  hooks  where  the  eM 
registration  hooks  are  in  such  a  condition  that  new  ones  are  necessary. 

In  many  instauces  it  will  be  found  that  the  most  convenient  way  to 
handle  the  subject  of  registration  for  the  approaching  General  Election  is 
ti)  prepare  new  registration  books  under  Section  238.  and  In  such  new  bonk* 
carry  forward  only  those  voters  who  are  known  to  be  still  In  the  county 
and  entitled  to  vote  at  the  coming  General  Election,  eliminating  the  names 
of  all  persons  who  have  moved  away  and  who  have  died  since  the  MM 
General   Election. 

As  I  have  stated  above,  the  matter  (*  uf  partltiilar  importance  at  I  lit" 
time,  owing  to  the  fact  that  Federal  as  well  as  State  officers  are  to  be 
elected,  and  in  the  event  of  controversy  the  question  of  compliance  with 
the  State  laws  may  get  into  the  Federal  courts,  or  before  one  of  the  Houses 
of  Congress,  in  the  event  the  election  of  any  of  our  presidential  electors. 
senators  or  congressmen  should  tie  challenged. 

Very  respectfully, 

FRED  H.  DAVIS.  Attorney  General. 

PARTY  AFFILIATION— MAXXKR   OF  APPLYING    FOR  APPLICATION 

FOR  CHANGING 

near  Sir:  AngUat  %  1928" 

Change  of  party  affiliation  is  governed  by  Section  30! I.  Revised  General 
Slatutes  of  Florida. 

All  this  section  requires  is  that  application  be  made  in  writing  at  least 
t"0  days  before  the  date  of  any  general  primary.  The  law  is  silent  us  la 
whether  or  not  application  shall  to  made  in  person  or  sent  in  by  mail,  and  I 
find  nothing  in  the  sectiou  which  would  prohibit  you  from  accepting  sui-b 
applications  when  mailed  in  provided  that  yon  are  convinced  that  they  are 
signed  by  the  identical  elector  by  whom,  they  purport  to  lie  signed. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

REGISTRATION  BOOKS— PREPARATION 

Dear  Sir:  *"P*  **  1928" 

Answering  your   letter   of   August   10th,    I    beg  to   advise  that   the   law 
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relating  to  tie  preparation   of  registration  books  requires   that  three    (3) 
hooks  be  prepared  for  each  precinct. 

While  this  may  not  be  necessary  in  small  counties,  yet  the  law  applies 
to  them  the  same  as  it  does  to  others  and  I  know  of  no  way  in  which  the  law 
can  be  suspended  in  this  respect. 

My  advice  to  the  election  officials  has  been  that  the  election  laws  be 
strictly  followed  regardless  of  whether  there  is  any  apparent  necessity  or 
not  as  there  are  likely  to  be  contests  after  the  next  general  election  such  as 
we  have  not  heretofore  experienced  in  Florida. 

The  general  election  law  under  which  we  are  functioning  was  passed  fifty 
years  ago  and  is  out  of  date.  I  attempted  to  get  it  changed  at  the  last  session 
of  the  Legislature  but  my  efforts  were  not  successful. 

Trusting  this  answers  your  inquiry,  lam, 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

■ 
REGISTRATION  BOOKS— GENERAL  ELECTION. 

August  15,  1928. 
Dear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  August  13th,  in  ref- 
erence to  registration  (rooks  to  be  used  in  the  General  Election  in  your 
county. 

It  must  be  understood  that  the  Primary  Election  and  the  General  Elec- 
tion are  in  no-wise  connected  with  each  other,  except  insofar  as  it  Is  pro- 
vided that  the  nominees  of  the  primary  shall  have  their  names  printed  upon 
the  General  Election  ticket  and  insofar  as  it  is  provided  also  that  persons 
who  register  to  vote  in  the  primary  shall  be  considered  as  registered  voters 
for  the  General  Election  and  their  names  carried  on  the  books  as  such. 

The  complete  repeal  of  the  Primary  Law  would  not  in  anywise  operate 
to  change  the  provisions  of  the  General  Election  Law.  Consequently,  the 
General  Election  Law  must  be  administered  just  exactly  as  if  the  Pri- 
mary Election  Law  did  not  exist. 

The  General  Election  Law  expressly  requires  that  there  shall  be  a 
certain  set  of  hooks  bad  and  maintained  for  the  General  Election.  The 
form  of  registration  book  provided  for  General  Elections  is  entirely  different 
from  the  form  of  registration  book  required  for  Primary  Elections.  For 
one  thing,  the  party  affiliation  of  the  voter  is  not  shown  on  the  General 
Election  book.  Indeed,  I  believe  it  would  be  invalid  to  require  that  a  regis- 
tered voter  for  the  General  Election  should  be  forced  to  declare  his  party 
iiffiliation  as  that  would  in  effect  require  him  to  declare  how  he  would 
vote  in  the  General  Election. 

The  General  Election  Law  also  provides  that  no  one  shall  be  allowed 
to  vote  in  the  General  Election  whose  name  is  not  on  the  General  Election 
books.  The  question  then  arises  as  to  how  the  supervisor  is  t<*  get  the 
names  of  persons  who  registered  to  vote  in  the  primary  but  who  did  not 
register  to  vote  in  the  General  Election  on  to  the  General  Election  books. 

The  only  way  this  can  be  done  is  to  transfer  Buch  names  from  the 
primary  Election  books  to  the  General  Election  books,  as  the  law  expressly 
requires  that  the  names  of  such  persons  shall  tie  "carried"  upon  the  General 
Election   books  as   registered    voters. 
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lam  mil  unmindful  of  the  fact  that  our  election  Ian-  Is  inconsistent  and 
entirely  out  of  date.  In  fact,  we  are  operating  under  a  General  Election  Law 
passed,  as  to  some  of  its  provisions,  as  early  as  1845,  but  yet  at  the  same 
time  I  see  no  way  of  escaping  compliance  with  it  except  by  getting  it 
amended  at  the  next  session  of  the  Legislature. 

Owing  to  the  great  interest  which  will  be  taken  in  the  next  General 
Election,  I  have  voluntarily  taken  occasion  to  send  out  to  the  various  au. 
pervisors  a  letter  calling  attention  to  the  provisions  of  the  law  relating  to 
General  Elections  in  order  that  there  may  be  no  occasions  arising  which 
will  lead  to  a  contest  over  the  election. 

I  have  no  doubt  that  it  will  be  clearly  illegal  to  use  the  Primary  Election 
books  in  the  General  Election  and  to  use  the  same  might  result  in  throwin/ 
out  the  entire  county's  ballots. 

The  law  requires  that  a  poll  list  be  kept  of  those  who  vote  in  the  iter 
tion  and  the  law  also  provides  that  no  one  shall  be  permitted  to  vote  who 
is  not  a  registered  voter  according  to  the  General  Election   book*. 

IM  us  suppose  that  in  your  county  3.000  people  should  vote  in  the  Gen- 
eral Election  and  that  the  names  of  these  3,000  people  should  be  shown 
by  the  poll  lists.  Let  us  further  suppose  that,  owing  to  the  failure  to  trans- 
fer the  names  from  the  Primary  Election  to  the  General  Election  books. 
the  names  of  2,500  Democrats  are  not  shown,  insofar  as  the  General  Election 
books  are  concerned,  to  be  registered  voters  at  all  for  the  General  Elec- 
tion, You  can  readily  see  what  are  likely  to  be  the  consequences  of  such  a 
situation. 

I  kiniw  that  the  work  involved  in  making  this  transfer  Is  enormous  and 
in  some  counties  almost  Impossible  but  at  the  same  time  tbe  law  is  there 
and  in  tbe  absence  of  some  court  decision  to  the  effect  that  it  can  be  dis 
regarded.  I  see  no  way  In  which  the  matter  can  be  remedied  without  legis- 
lative authority. 

Very  truly  yours, 

FRED  H.  DAVIK,  Attorney  General. 

POLL  TAXES.  WHEN  ASSESSABLE 

April  3,  1028. 
Dear  Sir: 

Answering  your  letter  of  March  26th,  I  beg  to  advise  that  poll  taxes  In 
Florida  are  assessable  regardless  of  whether  the  person  is  a  citizen  of  the 
State  or  whether  be  votes  or  not. 

The  law  requires  all  persons  over  the  age  of  twenty-one  years  and  under 
the  age  of  fifty- fire  years  to  pay  such  a  poll  tax. 

A  person  coming  from  another  Slate,  therefore,  after  January  1st,  1926. 
and  prior  to  January  1st,  1927.  will  be  required  to  pay  poll  tax  for  the  year 
1T»2T,  regardless  of  whether  or  not  on  Januory  1st,  1927,  the  person  In  ques- 
tion had  completed  a  sufficient  residence  in  this  State  in  order  to  entitle  such 
person  to  register  and  vote. 

The  liability  for  poll  tax  is  determined  entirely  by  the  age  of  the  party 
rather  than  l.y  his  length  of  residence. 

Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 
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ELECTOR— REGISTRATION  OF 

April  9,  1928. 
Hear  Bin 

Answering  your  request  of  this  date  for  my  opinion  as  to  whether  or  not 
a  man  may  lawfully  register  to  vote  in  the  coming  primary  on  behalf  of 
himself  and  his  wife  or  other  member  of  his  family,  I  beg  to  advise  that  this 
matter  is  governed  by  Section  318.  Revised  General  Statutes  of  Florida,  which 
provides  that  the  elector  must  ■'personally''  appear  in  the  office  of  the  super- 
visor or  deputy  supervisor  and,  after  being  duly  sworn  must  give  certain 
information  which  Is  to  he  entered  upon  the  hooks  and.  therefore,  as  you  will 
see  by  paragraph  13  of  said  Section  318  the  law  requires  that  the  person 
registering  must : 

*     •     *     sign  his  name  in  the  presence  of  the  Supervisor  of  Regis- 
tration, in  the  general  registration  book  upou  the  same  line  where 
the  preceding  information  is  written,  and  the  said  supervisor  shall 
then  sign  his  own  name  upon  the  said  line, 
and  add  any  remarks  required  by  law  to  be  made  appropriate  thereto. 

The  law  alsn  requires  that  if  for  any  reason  a  ]>erson  fs  unable  to  mark 
his  ballot  or  sign  his  name  he  must  state  why  and  the  Sui»er visor  of  Regis- 
tration shall  enter  iijKtn  the  registration  book  such  reasons. 

The  law  also  requires  that  If  a  person  is  unable  to  sign  bis  name  because 
of  some  physical  infirmity,  such  us  blindness  or  loss  of  limh.  incapacitating  him 
from  writing,  he  (the  Supervisor  of  Registration)  shall  so  state  the  fact. 

Another  provision  of  Section  318  is  that  if  a  person  is  unable  to  write 
Lis  name  through  illiteracy  the  Supervisor  of  Registration  shall,  in  addition 
t<'  entering  that  fact  in  the  hook  shall  enter  as  full  a  description  of  such  per- 
son as  possible,  giving  his  height,  approximate  weight,  color,  complexion  and 
color  of  eye*; 

It  will  be  noted  that  the  obvious  pun  wise  of  requiring  the  voter  to  appear 
in  person  before  the  registration  officers  and  in  requiring  him  to  personally 
sign  his  name  to  the  registration  books,  if  he  is  able  to  write,  is  to  enable 
the  election  officials  to  identify  such  person  in  the  event  such  a  question 
arises  as  to  the  identity  at  the  polls. 

I,  therefore,  advise  that  there  is  no  authority  of  law  for  anyone  to  regis- 
ter on  behalf  of  anyone  else  as  the  law  mandatorily  requires  each  person  to 
register  for  himself. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General, 

.11  NE  PRIMARY— CLOSING  THE  POLLS. 

4pril  10,  1928, 
hear  Sir: 

Referring  to  yours  of  April  flth.  I  leg  to  advise  that  under  the  statute 
the  time  for  opening  the  polls  for  voting  is  8  a.m..  and  the  time  for  (losing 
the  polls  is  sundown. 

The  time  at  which  sundown  occurs  is  usually  determined  by  reference 
to  an  almanac. 

I  do  not  think  that  the  inspectors  of  election  have  any  authority  to 
prolong  the  voting  time  for  any  substantial  period  beyond  sundown  on  elec- 
tion day.  for  if  they  have  power  to  extend  it  Iwyond  that  allowed  by  law 
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they  would  havp  power  to  extend  It  a  day  as  much  as  they  would  to  extend 
it  as  hour.  Accordingly,  I  would  Bay  that  the  polls  should  be  closed  Id 
accordance  with  the  law  and  a  public  notice  of  an  intention  to  do  this  should 
be  given  widespread  circulation  prior  to  the  day  of  the  primary. 

A  previous  letter  sent  In  my  name,  dated  April  7th.  had  reference  to  the 
time  of  closing  the  books  and  not  to  the  time  of  closing  the  |K>I1. 
The  above,  I  l)elleve,  answers  yours  of  the  9th  also. 

Cordially  yours, 

FRED   H.   DAVIS.  Attorney  General. 

REGISTRATION  OF  FELON  AFTER   UNCONDITIONAL  TARPON. 

April    13.    1D28, 
Dear  Sir: 

I  have  your  letter  of  April  10th,  requesting  my  opinion  upon  the  smius 
of  a  |ierson  who  has  been  convicted  of  a  felony  and  eonfneJ  in  I  lie  State 
Prison,  subsequently  pardoned  and  who  now  seeks  to  resist er  and  qualify 
us  an  elector  during  the  coming  primary, 

T'uder  the  laws  of  this  State  lnanshuig liter  is  a  felony  and  a  person 
convicted  of  such  felony  is  deprived  of  his  rights  of  citizenship  by  virtue 
of  such  conviction  and  when  sentenced  to  Imprisonment  loses  both  bis  citi- 
zenship and  residence  in  the  county  when  he  logins  to  serve  his  sentence 
in  the  State  Prison. 

A  pardon— if  full  and  unconditional — has  the  legal  effect  of  restoring 
the  person  to  civil  rights,  entitling  him  to  register  and  vote  both  In  the  pri- 
mary and  general  elections.  However,  such  pardon  does  not  restore  to  the 
convict  his  former  residence  which  was  terminated  by  bis  conviction  and 
imprisonment  and  accordingly  if  a  person  has  been  convicted  of  a  felony, 
sentenced  to  serve  a  term  in  State  Prison  and  actually  has  served  such 
term  In  State  Prison  he  has  thereby  lost  his  rights  of  citizenship  and  status 
of  residence  until  such  time  as  the  same  are  reacquired  in  some  lawful  way. 

The  granting  and  acceptaui.-e  of  a  full  and  uiicnudiiinnal  pardon  lias 
the  effect  of  restoring  to  such  person  the  right  of  citizenship  but  the  |icrsoii 
has  no  right  to  register  and  vote  in  a  particular  primary  unless  subse- 
quently to  the  date  upon  which  the  full  and  unconditional  pardon  was 
granted  be  has  resided  in  the  county  for  a  period  of  six  months  or  more 
prior  to  the  date  of  registration. 

The  date  from  which  the  time  of  residence  should  be  computed  is  (he 
date  email  which  such  person,  after  his  release  from  prison  actually  began 
to  reside  In  tbe  county  and  the  six  months'  period  in  question  must  he  com- 
pleted before  registration  as  an  elector  as  the  Statutes  of  the  State  require 
that  a  person  must  make  oath  to  the  effect  that  he  has  been  u  resident  of 
the  Slate  of  Florida  for  twelve  (121  months  and  of  the  particular  county  six 
months  at  tbe  time  of  registration. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

POLL  TAXES—  LAST  DATE   FOR   PAYMENT  OF, 

April   21,   192S. 
Dcor  Sir: 

I  have  your  letter  of  the  19th  inat..  asking  if  I  have  changed  by  opinion 
in  regard  to  the  payment  of  poll  taxes  in  order  to  rote  In. the  coming  primary. 
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I  beg  to  advise  that  I  have  not  changed  my  opinion  in  this  regard  and 
that  I  believe  payment  of  poll  taxes  can  be  made  until  May  19th. 

I  base  my  opinion  upon  the  holding  of  the  Supreme  Court  in  the  case 
of  State  vs.  White,  73  Fla.  426,  as  well  as  two  opinions  written  in  the  year 
1920  by  former  Attorney  General  Van  C.  Swearingen. 

Tbere  is  some  controversy  on  the  question  and  county  officers  can  le 
guided  by  their  own  county  attorney  if  they  wish  and  close  time  for  pay- 
ment of  poll  taxes  on  May  13th.  This,  however,  shortens  the  right  of  electors 
by  one  week  and  I  do  not  think  this  ruling  .should  hold. 

Trusting  this  answers  your  inquiry,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

BALLOTS— TIME   FOR   PRINTING 

April  27,  1928. 
Hear  Sir: 

Referring  to  your  letter  of  April  21st,  I  beg  to  advise  that  there  is  noth- 
ing in  the  law  which  will  make  it  necessary  for  the  County  Commissioners  to 
hold  up  the  printing  of  the  ballots  of  their  several  counties  until  after  the 
t'me  for  the  filing  of  the  second  campaign  expense  statement  has  been  passed. 
which  is  eight  days  before  election. 

The  law  does  say  that  if  a  man  does  not  file  such  expense  statement  his 
name  shall  not  he  printed  on  the  official  ballot  and  in  the  event  that  the  ballots 
had  already  been  printed  and  any  candidate  failed  to  tile  his  expense  state- 
ments so  as  to  thereby  be  disqualified,  the  fact  that  his  name  was  already 
printed  on  the  ballot  would  be  a  nuility  and  his  nomination  would  be  without 
authority  of  law  and  Invalid, 

The  County  Commissioners  niijjht  handle  the  situation  with  regard  to  ab- 
sent voters  by  printing  a  few  of  the  official  ballots,  having  thereon  all  the 
names  of  the  candidates  who  are  qualified  on  the  15th  day  lie  fore  the  election 
and  in  the  event  that  Bene  of  them  should  later  be  disqna lifted  such  names 
could  be  cut  off  of  the  ballot  and  the  remainder  of  the  ballots  printed  for  the 
general  use  in  the  election.  In  such  case,  any  person  who  hud  voter  an  ab- 
sentee ballot  tor  £omo  caiiitidiite  who  became  disqualified  would  not  have  his 
vote  for  that  particular  candidate  counted. 

My  suggestion  is  that  if  the  County  Commissioners  desired  to  they  may 
wait  until  after  the  time  for  filing  the  second  campaign  expense  statement 
has  expired  before  printing  the  ballots  to  be  used  in  the  county  generally, 
tut  there  is  nothing  in  the  law  which  will  prohibit  the  County  Commissioners 
from  having  a  special  pad  of  such  ballots- printed  and  bound,  to  be  left  in  the 
County  Judge's  office  15  days  before  the  primary  in  order  that  persons  may 
use  the  same  to  vote  an  absentee  ballot  under  the  1027  law. 

Trusting  this  answers  your  inquiry.  1  am. 
Cordially  yours, 

FRED  IT.  DAVIS,  Attorney  General. 

PARTY  AFFILIATION— HOW  CHANGE  ACCOMPLISHED 

May  23.  1928. 
near  Sir: 

Except  in  those  counties  where  persons  are  required  to  register  biennially 
under  Section  310.  Revised  General   Statutes,   no  person  who  is  already  a 
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registered  voter  of  the  county  has  a  right  to  change  his  party  affiliation 
except  in  the  manner  provided  by  Section  309,  Revised  General  Statutes, 
which  requires  that  such  person  In  order  to  change  his  party  affiliation  shall 
make  application  in  writing,  duly  sijmed  by  him  to  the  Supervisor  of  Regis- 
tration at  least  GO  days  before  the  day  of  the  primary  and  upon  such  applica- 
tion being  made,  tne  Supervisor  of  Registration  shall  note  the  party  affilia- 
tion upon  the  registration  book  and  furnish  to  the  person  requesting  the 
change  a  certificate  showing  such  change. 

Any  person  who  is  attempting  to  change  his  party  affiliation  by  re- 
registering, before  the  tax  collector  in  a  different  party  affiliation  from  that 
which  his  name  is  already  registered  on  the  books  is  not  legally  registered 
and  Is  not  entitled  to  vote  under  such  changed  party  affiliation  and  he  is  sub- 
ject to  challenge  under  Section  347.  Revised  General  Statutes,  and  when  the 
facts  are  made  to  appear  to  the  inspectors  of  election  such  inspectors  should 
exclude  such  persons  from  voting  under  any  party  affiliation  than  that  under 
which  they  originally  registered. 

Every  voter  has  ample  time  to  change  his  party  affiliation  and  the  00-day 
Iieriod  for  so  doing  was  deliberately  fixed  In  order  to  prevent  promiscuous 
changes  just  before  the  primary,  thereby  causing  confusion  in  the  holding  of 
the  election. 

The  remedy  for  the  situation  is  for  you  to  exclude  from  entry  on  your 
registration  books  any  registration  certificate  taken  before  a  tax  collector 
where  it  appears  from  your  records  that  such  person  is  already  registered  in 
a  different  party  affiliation. 

You  will  understand  that  all  persons  who  register  before  the  tax  collector 
must  have  their  names  entered  upon  the  registration  hooks  by  you  after  you 
receive  from  the  tax  collector  the  signed  oaths  provided  for  by  Section  313, 
Revised  General  Statutes. 

Trusting  this  answers  your  inquiry,  I  am. 
Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

BAIXOT  BOXES— OPENING. 

June  22.  1028. 
Dear  Sir: 

Where  election  inspectors  have  linked  up  the  registration  books  of  the 
county  lu  the  ballot  boxes,  sealed  up  by  them,  the  only  person  having  au- 
thority to  order  the  ballot  boxes  to  be  opened  is  the  circuit  judge,  who  may 
issue  a  writ  of  mandamus  to  the  clerks  ond  inspectors  commanding  them  to 
reassemble,  open  their  own  ballot  box  and  make  their  returns  in  accord- 
ance with  the  law,  which  1b  that  they  shall  lock  into  the  ballot  boxes  only 
the  ballots  cast  in  the  election. 

I  notice  that  you  speak  of  having  to  have  the  registration  books  for 
the  general  election  in  November. 

You  will  understand  that  under  the  law  there  is  required  to  lie  kept 
two  (2)  sets  of  registration  books:  one  for  general  and  one  for  primary 
elections.  It  is  unlawful  to  use  the  registration  book  prepared  for  primary 
elections  for  the  general  elections  or  to  use  the  general  election  registration 
I  looks  for  primary  elections. 

One  election  is  purely  a  party  matter  and  the  other  Is  a  general  dec 
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tion,  regardless  of  party.  There  is  no  authority  to  open  the  ballot  boxes 
you  referred  to  or  to  remove  the  hallots  therefrom  except  for  the  purpose  of 
correct  ins  mi  error  iu  returns  and  these  ballots  must  remain  locked  up  in 
I  he  ballot  boxes  uutil  after  the  next  ensuing  general  election. 

The  County  Commissioners  should  provide  another  set  of  ballot  boxes 
for  use  iu  the  general  election  as  there  is  no  authority  to  destroy  or  molest 
the  I iti Hots  now  hi  the  ballot  boxes  until  the  next  general  election  has  been 
hehl. 

The  local  attorneys  are  right  in  their  advice  to  you  that  you  have  no  right 
i littler  any  circumstances  to  open  ballot  boxes,  even  though  same  Is  done 
to   remove  papers  placed   in  such  ballot  boxes  without  authority. 

I  do  not  think,  however,  that  any  serious  question  could  be  raised  if. 
in  order  to  obtain  the  registration  books  that  you  desired,  you  requested 
the  inspectors  and  clerk  of  election  to  raw  to  your  office  and  in  the  pres- 
ence of  the  public  themselves  open  the  ballot  box  and  again  lock  and  seal  it 
after  the  registration  books  are  removed,  even  though  no  court  order  for 
sit  rue  has  been  issued.  This  is  done  in  many  cases  throughout  the  State 
where  the  same  thing  hnpnens  year  after  year  in  spite  of  instructions  given 
every  year  to  precinct  officers  not  to  bungle  up  everything,  including  all 
pencils,  bottles  of  ink,  etc..  and  put  them  in  the  ballo*  box  instead  of  giving 
them  to  the  supervisor. 

Trusting  this  information  will  be  of  assistance  to  you,  I  a  in. 

Cordially  yours, 

KUEl>  H.  DAVIS.  Attorney  General. 

REGISTRATION  BOOKS— GENERAL  ELECTION, 

August    15,    192K. 
Dear  Sir : 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  August  13th.  in 
reference  to  registration  books  to  be  used  in  the  General  Election  in  your 
county. 

It  must  le  understood  that  the  Primary  Election  and  the  General  Elec- 
tion are  in  no-wise  connected  with  each  other,  except  insofar  as  It  is  pro- 
vided that  the  nominees  of  tin*  primary  shall  have  their  names  printed  upon 
the  General  Election  ticket  and  insofar  as  it  is  provided  also  that  persons 
who  register  to  vote  In  the  primary  shall  be  considered  as  registered  voters 
for  the  General  Election  and  their  names  carried  on  the  books  as  such. 

The  complete  repeal  of  the  Primary  Law  would  not  in  auywise  operate 
to  change  the  provisions  of  the  General  Election  Law!  Consequently,  the 
(General  Ejection  Law  must  be  administered  just  exactly  as  if  the  Primary 
Election  Law  did  not  exist. 

The  General  Election  Law  expressly  requires  that  there  shall  be  a  cer- 
tain set  of  hooks  had  and  maintained  for  the  General  Election.  The  form 
of  registration  book  provided  for  General  Elections  is  entirely  different  from 
the  form  of  registration  book  required  for  Primary  Elections.  For  one 
thing,  the  party  affiliation  of  the  voter  is  not  shown  tat  the  General  Election 
Iwok.  Indeed,  I  believe  it  would  be  invalid  to  require  that  a  registered  voter 
for  the  General  Election  should  be  forced  to  declare  his  party  affiliation 
as  that  would  in  effect  require  him  to  declare  bow  he  would  vote  in  the 
General  Election. 
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The  General  Election  law  also  provides  ilmi  mi  one  shall  in-  allowed  i<> 
vote  in  the  General  Election  wlMM  name  is  not  un  the  General  Election 
hooks.  Tlie  ipiostinu  then  arises  ns  to  how  tlie  suiiervisor  is  to  get  the  mimes 
of  persons  who  registered  to  vote  In  the  primary  Imt  who  «li<I  not  register 
to  vote  iti   the  General   Election  onto  the  General   BBectlon   book*. 

The  only  way  this  mil  lie  done  is  to  transfer  such  names  from  the 
Primary  Election  books  ti>  the  General  Election  books,  ns  the  luw  expressly 
reiiuires  that  the  names  of  sneh  persons  shall  1>e  "carried"  upon  the  General 
Election    luniks   ns,  registered    voters. 

I  am  net  unmindful  of  the  fact  lhat-our  election  law  is  inconsistent  ami 
entirely  out  of  date.  In  fact,  we  me  opci-iitlng  under  a  General  Election 
taw  passed,  as  to  some  of  its  provisions,  as  early  tis  1K4o,  Imt  yet  at  t In* 
same  time  I  see  DO  way  of  escaping  compliance  Willi  it  PSEWSpt  hy  getting 
it  amended   at    the  next   session  of  the  I>egisbifurc_ 

o*ing  to  the  {treat  Interest  whicii  will  lie  taken  in  the  next  General 
Election.  1  hare  voluntarily  taken  occasion  to  semi  out  to  the  various  suiier- 
vfsorx  a  letter  calling  attention  to  Ihe  provisions  of  tlie  luw  relating  to 
General  Elections  in  order  that  there  may  lie  no  occasions  arising  which 
will   lend    to  a   contest   over   the  election. 

1  have  no  donht  that  it  will  lie  clearly  Illegal  to  use  the  rrlmary  Election 
hooka  In  the  General  Election  and  to  use  the  some  might  renn.lt  In  throwing 
out  the  entire  county's  ballots. 

The  law  requires  that  a  (loll  list  lie  kept  of  those  who  vote  in  the  elec- 
tion and  the  law  also  provides  that  no  one  .sh:i II  he  Permitted  to  vote  who 
is  not  a  registered  voter  according  to  the  (h'nrml  Klrrtinn  liwtk*. 

Let  ns  wiipimse  that  in  your  county  H.IHMI  people  should  vote  In  the  tien- 
eral  Election  and  that  the  names  of  these  Il.fMJO  people  should  he  shown 
by  the  |»oll  lists.  Let  us  further  suppose  that,  owing  to  the  failure  to  trans- 
fer the  names  from  the  I'rimary  Election  to  the  General  Election  hooks,  ihe 
names  of  2.3(10  Democrat*  are  not  shown,  insofar  as  tlie  General  Election 
Imoks  are  concerned,  to  be  registered  voters  at  all  for  the  Genera]  Election. 
Yon  can  readily  see  what  are  likely  to  la'  the  con  sentiences  of  such  a  situation. 

1  know  that  the  work  involved  itt  making  this  transfer  is  enormous  and 
in  some  counties  almost    Impossible  but    ai    tin-  same   time   the  law   is  there 
and  In  the  absence  of  some  court  decision  1o  the  effect  that   it  can  lie  d 
garded.  I  see  no  way  in  which  the  matter  cim  lie  reilemted  without  legislative 
authority. 

Very  truly  yours. 

FKEI>  II.  DAVIS.  Attorney  General. 

GENERAL  ELECTION— REG  I KTRAHON   FOR— PAYMENT  OF  POLL 

TAXES. 

Ihm  Matam:  Att«a8t  »•  19m 

Section  '227,  Revised  General  Statutes,  provides  that  the  registration  liooks 
for  General  Elections  shall  close  on  "the  second  Saturday  of  (he  month  pre- 
ceding the  day  in  each  year  in  wliieh  there  is  any  General    Election." 

This  period  of  time  is  computed  by  taking  the  period  of  one  month  im 
mediately    prior    to    Novemlior    5th    and    ascertaining    the    second    Saturday, 
which   occurs   during   that    period.     The  second    Saturday   occurring  during 
the  period    from    October   5th   to    November   5th,    is  October    13th.     This    is 

II— A.  G. 
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the  lost  day  for  registration  of  electors  for  the  General  Election  and  is  the 
date  on  which  the  district  registration  books  will  close. 

The  last  day  for  paying  poll  taxes  is  the  fourth  Saturday  preceding 
the  day  of  election,  which  also  falls  on  October  13th. 

Trusting  this  answers  your   Inquiry   of  the  27th   inst.,   I   am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTION— VOTERS—  NEGROES 

August  16,  1923. 
hear  Sir: 

Replying  to  your  letter  of  August  14th,  I  beg  to  say  that  whether  or  not 
negroes  will  be  allowed  to  vote  In  any  primary  would  depend  entirely  upon 
the  call  of  the  executive  committee  of  the  party  holding  the  primary.  The 
primary  law  applies  to  all  political  parties,  but  Section  320,  Revised  General 
Statutes  of  Florida,  authorizes  the  State  executive  committee  to  declare  terras 
upon  which  electors  may  be  deemed  to  be  members  of  the  party  and,  there- 
fore, the  executive  committee  of  any  political  party  may  confine  Its  member- 
ships to  the  white  race  if  it  wishes  to  do  so  and  in  such  cases  only  white 
electors  could  participate  in  the  primary  of  such  party.  Every  elector  who 
registers  under  the  law  of  the  State  of  Florida  should  declare  his  party  affil- 
iation and  the  same  should  be  entered  ii] >nn  the  registration  book  as  he  de- 
clares it.  The  fact  that  a  negro  registers  as  a  Democrat  will  give  him  no 
right  to  cast  a  ballot  in  a  Democratic  primary  called  to  lie  held  by  the  white 
Democratic  voters  of  the  State. 

Yours  very  truly, 

RIVERS  BUFORD,  Attorney  General. 

PRIMARY  ELECTION— HOW  EXPENSE  TRANSFERRING  NAMES  FROM 
PRIMARY  TO  GKNERAL  ELECTION  BOOKS  SHOULD  BE  PAID 

September  6,  1928, 
f>ear  Sir: 

Replying  to  your  letter  of  September  4th,  I  beg  to  advise  that  I  know  of 
no  way  in  which  the  State  can  pay  the  extra  $2CK)  required  for  performing 
tlie  work  of  transferring  the  names  of  voters  who  registered  to  vote  in  the 
primary  to  the  General  Election  books. 

This  is  an  expense  property  chargeable  against  the  county. 

T  have  previously  indicated  that  I  thought  that  this  extra  expense  could 
lie  paid  for  out  of  the  surplus  funds  received  by  the  county  from  the  qualifica- 
tion fees  paid  lit  by  candidates  to  defray  the  expenses  of  the  primary.  Cer- 
tainly, it  is  a  part  of  the  expense  of  holding  the  primary  election  and  properly 
payable  as  such  to  perform  the  necessary  legal  acts  which  are  required  to 
qualify  the  primary  election  voter  as  a  voter  in  the  General  Election. 

It  may  be  readily  seen  that  the  holding  of  the  primary  would  be  utterly 
worthless  if  all  the  voters  who  participated  therein  are  disqualified  from 
voting  In  the  General  Election,  thereby  upholding  the  results  of  the  primary. 
It  could  scarcely  he  contended  then  that  the  expense  of  transferring  names 
of  primary  registrants  to  the  General  Election  books  Is  not  a  proper  expense 
to  be  paid  out  of  the  fees  received  for  the  express  purpose  of  paying  the 
expenses  of  holding  the  primary. 

Regarding  the  other  phase  of  your  letter,  you  will  understand  that  it  is 
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not  within  my  pro v luce  to  en force  com  pi lance  with  the  General  Elect Ion  law 
and  that  what  I  hare  said  in  regard  to  the  same  Is  purely  voluntary  tin  my 
part  in  an  effort  ti>  see  that  tin-  election  is  properly  held  ami  contests  avoided 
afterwards. 

If  the  county  officials  will  decide  that  they  want  to  take  the  responsi- 
bility of  ignoring  the  law,  that  is  up  to  them.  I  believe  the  County  Commis- 
sioners will,  when  the  matter  1b  gone  into  more  fully,  extend  the  proper 
assistance  in  the  matter,  if  you  will  take  it  up  with  them  again. 

Trusting  this  answers  your  letter  of  September  4th.  I  am. 
Very  truly  yours. 

Fit  HI)  H.  MAVIS.  Attorney  General. 

REGISTRATION   BOOK— NAMES    TO   BE  TRANSFERRED 

September  T,  J928. 
I'ear  Madam: 

Answering  your  letter  of  Se]  item  her  "Hh,  1  beg  to  advise  that  the  book 
referred  to  as  the  "General  County  Register"  Is  the  general  registration  lunik 
of  the  county,  and  alt  you  would  have  to  do  would  be  to  see  that  said  book 
is  brought  up  to  date  by  transferring  whatever  names  are  necessary  to  lie 
transferred  from  the  primary  election  books  to  this  general  county  register. 

The  entire  general  registration  books  Jo  not  have  to  be  copied  every  year. 
Al!  that  Is  necessary  is  that  the  new  registrants  shall  be  put  on  the  general 
registration  books — if  their  names  are  not  already  there. 
Very  truly  yours, 

FRED  II.  DAVIS.  Attorney  General. 

QUALIFIED    ELECTORS — PUBLICATION*    OF    LIST    OF    BEFORE   GEN- 
ERAL ELECTION. 

September   7.    102H. 
Dear  Sir: 

I  have  your  letter  of  September  5th.  in  which  you  ask  my  opinion  as 
to  whether  or  not  It  is  mandatory  to  publish  In  a  newspaper  I  he  list  of 
qualified  electors  of  the  county  as  provided  for  by  Section  2JI1.  Rcvlwd 
General  Statutes  of  Florida. 

In  my  opinion,  the  law  requiring  the  publication  In  uewspa|ieis  or  lbc 
list  of  qualified  electors  for  the  General  Election  Is  mandatory. 
Section  231  reads  as  follows: 

The  Supervisor  of  Registration  of  the  several   counties  of   this 
State  shall  have  published  within  fourteen  days  after  the  second 
Saturday  in  the  mouth  preceding  the  day  In  which  any  general  elec- 
tion is  held,  a  certified  list  of  the  registered  and  qualified  electora 
of  each  election  district  wherein  such  election  shall  be  held. 
While  the  word  "newspaper"  is  not  mentioned  in  this  section,  it   is  ap- 
parent that  the  publication  in  a  newspaper  Is  intended  by  the  statute.    This 
publication  is  required  To  be  made  in  order  that  all  persons  In  the  county 
who  desire  to  vote  in  the  General  Election  may  be  able  to  see  by  reference 
to  the  newspaper  whether  or  not  they  are  properly  carried  on  the  books  of 
the  county  as  being  registered  and  qualified  to  vote,  and  if  not  so  carried  to 
enable  them  to  have  the  books  corrected  in  the  event  any  mistake  or  omissions 
have  been  made. 

This  requirement  of  the  law  has  been  on  the  statute  books  since  1800 
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and  as  far  as  I  am  advised  the  requirement  has  never  been  rnwtfftfTnrt  as 
lieiug  uny thing  but  mandatory. 

While  the  law  may  be  entirely  unnecessary,  it  is  nevertheless  a  statute 
of  the  State  and  I  do  not  think  that  the  validity  of  the  election  should  be 
put   in  jeopardy  by  omitting  to  tarry  out  its  provisions. 

As  to  the  manner  of  publication  that  seems  to  be  left  up  to  the  Super- 
visor of  Registration.  Apparently,  he  has  the  option  to  publish  each  pre- 
cinct list  separately  and  may  publish  the  same  in  more  than  one  news- 
paper as  he  may  deem  advisable  or  he  may  publish  the  (nullified  list  in  one 
precinct  in  one  newspaper  and  the  qualified  list  for  one  preeinct  in  another 
i  icws]  taper. 

Very   truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

QUALIFIED    ELECTORS— VI  BH  CATION    OF    LIST   OF   BEFORE    GEN- 
ERAL ELECTION. 

Septenilier  24,  1928. 

Hear  sir : 

Replying  to  yours  of  the  22nd  inst.,  I  beg  to  advise  that  Section  231. 
Revised  Genera]  Statutes,  requires  that  the  Suiiervisors  of  Registration  of 
the  several  counties  of  the  State  shall  have  published  within  fourteen  (141 
days  after  the  second  Saturday  in  the  month  preceding  the  day  in  which 
any  General  Election  is  held  a  certified  list  of  the  registered  and  qualified 
electors  of  each  election  district  wherein  such  election  shall   lie  held. 

The  second  Saturday  in  the  month  preceding  the  day  of  the  General 
Election  this  year  will  be  Octulier  13th.  This  list  must  be  published  within 
14  days  after  October  1 3th,  1928,  in  order  to  comply  with  the  statute. 

Any  publication  of  the  list  prior  to  such  time  is  not  a  compliance  with 
the  statute  and  will  not  he  legal.  It  will  be  necessary,  therefore,  to  again 
publish  the  list  as  required  by  the  statute. 

Very  truly  yours. 
H.  E.  CARTER.  Assistant  Attorney  General. 

GENERAL   ELECTION   BALLOT — CSE   OF    STICKERS   CONTAINING 
NAME  OF  CANDIDATE  PROHIBITED 

October  .1.  192S. 
fiiw  Sir: 

Answering  your  letter  of  October  2nd,  1  beg  to  advise  that  in  my  opinion 
i!  will  be  illegal  to  use  stickers  on  the  ballot  to  be  used  In  the  General  Election 
held  November  fith. 

The  law  provides  that  blank  lines  shall  he  left  on  the  ballot  for  the  use 
of  the  voter  in  "filling  in"  the  name  of  some  other  candidate  than  the  name 
of  candidate  which  is  printed  on  the  ballot.  See  Section  25<S.  Revised  General 
Statutes,  as  amended  by  Chapter  120; ».  Acts  of  1H2T. 

Section  275,  Revised  General  Statutes,  provides  that  the  elector,  when 
preparing  his  ballot,  may  exercise  bis  franchise  by  "filling  in"  the  name  of 
the  candidate  of  hfs  choice  in  blank  space  provided  therefor  and  making  a 
cross  (X)    mark  in  the  projier  margin. 

This  "tilling  In"  of  the  name  of  the  iierson  to  be  voted  for  can  be  accom- 
plished either  by  writing  the  same  with  pen  or  ]>encil  or  by  any  other  means 
or  instrument!! lity  such  as  a  rubber  stamp  or  device  of  that  character  which 
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will  mi  operate  n«  to  "fill  in"  the  name  (in  the  lilank  space  provided  on  (be 
I. allot,  tut  there  Is  netting  in  the  statutes  which  expressly  or  impliedly 
iuithortzea  the  attaching  to  the  ballot  of  some  other  piece  of  paper  such  as  a 
sticker,  which  would  not  be  a  "filling  in"  of  the  name  in  the  manner  contem- 
plated by  Section  275. 

1  am,  therefore.  of  tlie  opinion  that  the  use  of  stickers  upon  ha  I  lots  in  the 
( Jenerul  Election  will  invalidate  such  ballots  at  least  as  to  the  office  for  winch 
the  sticker  is  used  and  umy  invalidate  the  entire  ballot  if  the  Court  should 
'  iiiistrne  the  use  of  a  sticker  as  being  a  violation  of  the  secrecy  of  the  ballot 
by  enabling  the  Name  to  be  Identifier!  been  use  of  the  appeal  ante  of  the  sticker 
thereon. 

Trusting  this  answers  your  inquiry,  I  am. 
Very  truly  yours. 

FREI>  H.  DAVIS,  Attorney  Geueral. 

VOTING— ELIGIBILITY  FOR 

October  9.  1928. 
Ittur  Maita m  : 

The  law  provides  that  a  person  must  have  resided  in  the  State  of  Florida 
for  one  year  and  in  the  county  for  six  months  before  he  or  she  is  entitled  to 
leglster  and  vote  in  the  General  Election. 

A  [terson  who  has  not  resided  In  the  county  for  six  months  prior  to  the 
time  he  or  she  applies  for  registration  is  not  entitled  to  register  and  vote  in 
that  county  in  the  coming  election. 

Answering  your  second  question,  I  beg  to  advise  that  under  the  General 
Flection  law.  which  Is  different  from  the  primary  law  in  this  respect,  a  person 
must  be  twenty-one  (21)  years  obi  at  the  time  of  registration.  There  Is  no 
provision  in  the  General  Flection  law  which  authorizes  a  person  who  will  be 
twenty-one  years  Old  on  the  day  of  election  to  register,  tf  not  twenty -one  years 
old  at  the  time  of  registration. 

Very  truly  yours, 

FRED  H.  1>AVIS.  Attorney  General. 

GENERAL   ELECTION  BALLOT— ARRANGEMENT  OF  NAMES. 

October  12.  1928. 
Ilrnr  Sir: 

Answering  your  letter  of  Octolier  Kth,  1  beg  to  advise  that  I  have 
examined  the  form  of  ballot  and  that  1  am  of  the  opinion  thai  same  Is 
not  tn  conformity  with  the  statutes. 

The  law  does  not  authorize  printing  on  the  ballot  the  party  designation 
of  the  candidates,  so  you  should  eliminate  from  rhe  form  of  the  ballot  the 
words  "Democratic  nominee."  "Republican  nominee."  wherever  they  appear. 

Section  284.  Revised  General  Statutes,  provides  that  the  names  may  lie 
printed  on  the  ballot  in  one  or  more  columns  "in  the  same  order  as  now." 
This  section  was  amended  in  1907  and  the  words  "in  the  same  order  as  now" 
evidently  had  reference  to  the  arrairgemeni  of  names  provided  for  in  Section 
265,  which  was  In  effect  at  that  time. 

My  advice  is  to  follow  the  form  laid  down  In  Section  2tt6  us  closely  as 
possible,  t.e.,  have  the  names  of  all  the  candidates  for  one  office  printed  in 
a  single  column,  one  under  the  other,  in  such  arrangement  as  may  be  fixed 
by  the  County  Commissioners. 
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What  is  meant  by  printing  the  names  in  one  or  more  columns  on  the 
same  ballot  is  that  in  order  to  prevent  the  ballot  being  extended  to  an  undue 
length  it  may  be  made  wider  and  shorter,  i.e.,  there  may  two  columns  of 
offices  to  be  voted  for,  arranged  side  by  side  instead  of  stringing  them  nil 
out  on  a  long  ballot,  one  under  the  other. 

I  give  you  for  example  the  following  illust ration  of  what  I  mean : 
The  ballot  may  he  prepared  either  to  road  as  follows — 

FOR  GOVERNOR 
Vote  for  one : 

DOYLE  E.  CARLTON 

WILLIAM  J.  HOWEY 

FOR  SECRETARY  OF  STATE 

Vote  for  one : 

H.  ('LAY  CRAWFORD 

JOHN  DOE 

or  the  ballot  may  be  arranged  as  follows : 

FOR  GOVERNOR  FOR  SECRETARY  OF  STATE 

Vote   for   one  :  Vote   for   one  : 


DOYLE    E.    CARLTON  H,   CLAY   CROWFORD 


WILLIAM   J.    HOWEY  JOHN   DOE 


In  this  arrangement  you  will  notice  that  the  ballot  in  printed  in  two 
or  more  columns  but  the  names  of  candidates  for  the  particular  office  are 
not  separated  In  two  or  more  columns. 

I  think  it  should  be  made  plaiu  to  the  electors  in  the  coming  election 
that  there  is  a  distinct  difference  between  the  maimer  of  marking  a  Gen- 
eral Election  ballot  from  that  provided   for  Primary  Elections. 

In  Primary  Elections,  the  cross  (X)  mark  must  be  placed  after  the 
name  of  the  candidate  to  be  voted  for,  but  in  the  General  Election  the 
cross  (X)  mark  must  be  placed  before  the  name  of  the  candidate  for  whom 
it  is  desired  to  vote.  '  • 

A  great  many  courts  hold  that  If  the  cross  (X)  mark  Is  not  placed  as 
the  statute  directs,  this  is  a  form  of  identification  of  ballot  which  violates 
the  secrecy  of  the  ballot  and,  therefore,  requires  such  improperly  marked 
ballot  to  be  rejected. 

I  do  not  undertake  to  say  that  the  courts  of  this  State  will  follow  these 
rulings  as  to  the  rejection  of  an  improperly  marked  ballot  where  the  inten- 
tion of  the  voter  is  otherwise  made  to  appear,  but  my  advice  is  that  voters 
avoid  any  such  question  arising  by  marking  the  ballot  properly  as  directed 
by  the  statute  in  the  first  instance  and  not  take  the  risk  of  a  judicial  con- 
struction of  the  law,  which  may  or  may  not  save  the  voter's  rights. 

Very  truly  yourB, 

FRED  H.  DAVIS.  Attorney  General. 
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ELECTION— DUTY  OF  SUPERVISOR  OF  REGISTRATION— COUNTY 

COMMISSIONERS. 
Dear  Sir:  October  25,  192H. 

Answering  your  letter  of  October  23rd,  1  heg  to  advise  that  the  Su- 
pervisor of  Registration  is  exactly  what  his  name  implies — that  Is,  the  of- 
ficer of  the  county  who  is  in  general  charge  of  conducting  the  election. 

It  is  the  duty  of  the  Supervisor  of  Registration  to  make  up  the  ballot 
boxes,  see  that  they  are  delivered  to  the  various  precincts,  and  to  receive 
Buch  boxes  and  keep  them  In  custody  after  the  election  la  over.  He  is  re- 
sponsible also  for  seeing  that  the  inspectors  and  clerks  of  election  ore  prop- 
erly instructed  in  regard  to  their  duties,  and  to  see  that  the  law  in  regard 
to  the  manner  of  counting  the  votes  and  making  the  returns  is  properly  car- 
ried out. 

Answering  your  further  question,  I  beg  to  advise  that  I  find  no  statute 
expressly  providing  compensation  for  the  county  canvassing  hoard  for  serv- 
ices in  canvassing  the  returns  of  the  election.  At  the  same  time,  I  find  no 
law  which  would  prohibit  the  County  Commissioners  from  allowing  a  rea- 
sonable compensation  for  this  service  in  connection  with  holding  the  election. 

Trust i lit'  this  answers  ymir  inquiries,  I  am. 
Yours  very  truly, 

J.  R.  JOHNSON,  Attorney  General. 

TAX  ASSESSORS. 

TAN    ASSESSOR— COMMISSIONS   TO   BE    PAID   BY   COUNTY. 
Dear  Sir:  January   6,    192T. 

Your  favor  of  the  4th  inst.  has  been  received. 

The  commissions  of  the  tax  assessor  arc  paid  by  the  county  under 
the  provisions  of  Sections  797  and  799  of  the  Revised  General  Statutes.  It 
appears  that  it  was  the  intention  of  the  law  that  all  commissions  paid  to 
the  tax  assessor  should  he  paid  by  the  county  or  by  the  Board  of  County 
Commissioners.     This  would  include  all  taxes  for  special  districts. 

In  the  Act  creating  the  St.  Lucie  inlet  district  the  Act  did  Hot  provide 
how  the  commissions  for  the  tax  assessor  should  he  paid. 

Under  the  two  sections  of  the  Revised  General  Statutes  above  quoted 
it  would  appear  that  his  commissions  should  be  paid  the  same  as  his  com- 
missions on  other  assessments  for  county  purposes.  You  wilt  note  by  the 
statute  that  the  commissions  of  both  the  assessor  and  collector  are  paid  on 
the  gross  amount  of  all  assessments  and  collections,  including  taxes  for  all 
purposes. 

It  Is  my  opinion  that  it  is  the  duty  of  the  County  Commissioners  to 
audit  and  pay  all  of  the  commissions  of  the  tax  assessor  unless  in  some  spe- 
cial act,  like  the  Everglades  Drainage  District  and  other  drainage  districts, 
it  Is  specifically  provided  otherwise. 

Very  truly  yours, 

■  .  J.  B.  JOHNSON,  Attorney  General. 

TAX  ASSESSMENTS— HOW  CERTAIN  LANDS  ARE  TO  BE  ASSESSED. 
Dear  Sir :  February  10,  1927. 

Your  favor  of  the  8th  inst..  addressed  to  Hon.  Rivers  Buford.  has  been 
referred   to  me  for  answering. 
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Section  71K  of  the  Revised  General  Statutes  provides  thiit  lands  onisidc 
of  tin*  incorporate]  cities;  and  towns  shall  lie  assessed  according  to  the  gov- 
ernment survey  or  according  to  description  given  in  by  the  owner,  regard- 
less cif  whether  the  land  is  platted  Or  not. 

Section  710.  Revised  General  Statutes,  provides  how  platted  lands  in 
cities  mill  towns  shall  he  assessed.  Yon  would  he  authorised  to  assess  platted 
brads  outside  of  the  corporate  limits  of  the  city  or  town  as  acreage. 

Very  truly  yours. 

.1.  B.  .JOHNSON.  Attorney  General. 

TAXATION— CERTAIN   BUILDINGS   EX  EMIT. 

May  28,  1A27. 
I  mar  Mr: 

Your  favor  of  the  *J()th  Inst,  has  heen   received. 

You  wouhl  not  he  authorized  to  exempt  buildings  or  property  from  taxu- 
tion.  All  property  should  he  taxed  at  its  value  as  of  the  7st  day  of  Jan- 
nary,  If  there  were  no  buildings  on  the  lot  on  the  first  day  of  Jan- 
uary, then  the  buildings  constructed  during  that  tax  year  beginning  -January 
1st  would  not  he  subject  to  taxation.  It  would  lie  suhject  to  assessment  for 
the  next   succeeding  year,  however. 

Very  truly  yours. 

.T.  B.  JOHNSON.  Attorney  General. 

TAX  ASSESSOR— WHEN  COMMISSIONS  AUTHORIZED  TO  BE  PAID 

June  13,  1927. 
Dear  Sir : 

Your  letter  of  June  9th,  addressed  to  Hon.  J.  B.  Johnson,  will  be  an- 
swered by  me  as  his  successor. 

The  commissions  of  tax  assessors  are  governed  by  Sections  797  and 
799  of  the  Revised  General  Statutes  of  Florida. 

Under  Section  799  the  county  commissioners  are  not  required  to  pay 
the  last  installment  of  commissions  provided  for  until  a  report  of  errors 
and  double.assessments  is  approved  by  the  county  commissioners  and  a  copy 
i hereof  tiled  with  the  Comptroller.  The  statute  simply  provides  that  these 
commissions  "shall  be  payable"  when  such  report  ts  filed. 

I  am.  therefore,  of  the  opinion  that  while  the  county  commissioners 
cannot  be  required  to  pay  this  last  installment  of  tax  assessor's  commis- 
sions until  the  report  of  errors  and  double  assessments  Is  approved  by  the 
county  commissioners  and  a  copy  filed  with  Comptroller  that  at  the  same 
time  there  is  nothing  in  the  law  which  would  make  it  illegal  for  such  county 
commissioners,  in  the  exercise  of  their  sound  discretion  in  the  premises. 
to  advance  a  portion  of  this  remaining  installment  to  the  tax  assessor  before 
the  report  of  errors  and  double  assessments  was  approved  by  the  county 
ciinmiissioijeL-s  aial   copy   tiled  with   the   Comptroller. 

Trusting  this  answers  your  inquiry,  I  am,  f  - 

Very  truly  yours. 

PREd'H.   DAVIS,  Attorney  General. 

TAXATION— IP  CERTAIN  LAND  EXEMPT 

Dear  Sir-  December  3,  1927. 

I  have  your  letter  of  November  25th,  inquiring  as  to  whether  a  certain 
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280-acre  tract  or  land  deeded  to  the  Southern  College  by  Mr.   E.  T.  Roux 
should  be  carried  upon  the  tax  roll  as  being  exempt  from  taxation. 

The  matter  you  inquired  about  is  governed  by  the  third  paragraph  of 
Section  697  of  the  Revised  General  Statutes  of  Florida  and  by  the  opinion 
of  the  Supreme  Court  rendered  in  the  case  of  Rasa  vs.  Hulvy.  77  Fla.  74. 
which  should  be  followed  by  yea  in  disposing  of  this  matter.  You  may  Mini 
the  Supreme  Court  opinion  referred  to  in  the  office  of  the  County  Judge  and 
no  doubt  you  have  a  copy  of  the  Revised  General  Statutes  in  your  office. 

Cordially  yours, 

FRED  H.  DAVIS.  Attorney  General 

TAXATION— CHARITABLE  INSTITUTIONS  EXEMPTED  FROM 

January  21,  192*. 

Urn r  Sir : 

The  tax  laws  of  Florida  provide  for  the  exemption  from  taxation  of  the 
lower  stories  of  building*  of  charitable  and  benevolent  Institutions  necessarily 
using  the  upiier  stories  for  lodge  rooms  and  other  purposes  and  renting  the 
ground  floor,  using  the  rents,  issnes  or  profits  for  the  Itcneflt  of  such  charitable 
or  benevolent  association,  us  well  as  the  ground  flour  of  public  libraries,  the 
rents.  Issues  and  profits  from  which  said  ground  floors  arc  being  used  for  the 
benefit  of  the  libraries.  See  proviso  to  paragraph  3  of  Section  (217.  Revised 
General  Statutes  of  Florida. 

It  would,  therefore,  ap[*nr  that  if  the  organization  you  referred  to  In 
your  letter  of  the  12th  Inst,  as  the  Slaters  of  St.  Joseph  is  an  organization 
failing  witli  the  purview  of  the  proviso  to  paragraph  3  of  Section  697  of  the 
Revised  General  Statutes  of  Florida  such  organization  would  be  entitled  to 
exemption  from  taxes  of  the  ground  floor  of  the  building  which  they  occupy. 

The  <j  i!  est  ion  of  whether  this  organization  Is  within  tbe  meaning  and 
bitent  of  the  exception  to  tbe  law  is  a  nuestton  of  fact,  the  primary  decision 
of  which  rests  with  the  tax  assessor,  who  Is  required  to  determine  whether  or 
not  the  association  Is  charitable  or  benevolent  and  whether  or  not  the  rents,  is- 
sues and  profits  of  tbe  rented  portion  of  the  building  tire  being  used  for  chari- 
table or  benevolent  punwses.  which  facts  must  form  the  basis  of  the  exemp- 
tions contemplated  and  authorized  by  law. 

I  might  say  in  passing  that  the  proviso  to  paragraph  3  of  Section  (T07  is 
undoubtedly  ambiguous  In  its  meaning  when  considered  at  first  sight,  but  as 
the  office  of  a  proviso  is  to  form  an  exception  to  what  usual Iv  precedes  the 
proviso,  I  construe  the  language  of  this  paragraph,  beginning  with  the  word 
"Provided"  as  forming  tbe  exception  to  the  rule  laid  down  in  the  first  part  of 
paragraph  3. 

As  to  exemptions  from  taxation  us  applied  to  educational  Institutions,  see 
the  opinion  of  the  Supreme  Court  in  the  case  of  Amos  vs.  Jacksonville  Henlty 
&  Mortgage  Co..  77  Fia.  4(13,  SI  So.  534. 

Very  truly  yours, 

FRED  H,  DAVIS,  Attorney  General. 

TAXES.  DRAINAGE— ASSESSMENT 

February  28.  1928. 
Dear  Sir: 

I  beg  to  acknowledge  tbe  receipt  of  your  letter  of  February  24th  in  fur- 
ther reference  to  tbe  matter  of  assesssment  of  drainage  taxes.     Tin;  assess- 
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iitcot  of  drainage  tax  was  designed  to  be  made  according  to  the  same  legal 
subdivisions  of  the  land  which  were  used  for  making  assessments  for  State 
and  county  taxes. 

If  you  accept  a  return  of  the  land  for  taxes  for  State  and  county  pur- 
noses  upon  an  acreage  basis  the  same  may  be  lawfully  used  to  assess  the 
drainage  tax. 

My  previous  letter  had  reference  to  relief  from  taxes  already  assessed 
upon  lots  and  blocks,  as  to  which  I  see  no  relief  except  through  some  action 
of  the  Legislature. 

Very  truly  yours, 

FEED  H.  DAVIS.  Attorney  General. 

TAXATION— EXEMPTIONS  TO  HEAD  OP  FAMILY 

February  29,  1928. 
Dear  Sir: 

I  have  your  request  under  date  of  February  27th  for  my  opinion  as  to 
the  proper  application  of  the  provisions  of  the  Constitution,  relating  to  ex- 
emption from  taxation  to  the  head  of  a  family  residing  in  this  State  of  house- 
hold goods  and  personal  effects  to  the  value  of  $500. 

I  have  carefully  read  the  letter  of  Hon.  Ernest  Amos,  dated  January  10th, 
1928,  relating  to  the  subject,  and  beg  to  advise  that  I  fully  concur  in  hfs  inter- 
pretation of  the  Constitutional  amendment  of  the  law  which  applies  to  the 
case  in  question.  My  Information  is  that  previous  Attorneys  General  have 
also  placed  tbe  same  construction  upon  the  Constitutional  provision,  and 
indeed  I  do  not  see  bow  anyoue  could  construe  it  otherwise. 

I  might  add  that  at  tiie  last  sessfon  of  the  Legislature  and  at  the  session 
of  the  Legislature  preceding  the  last  Mr.  Weeks  of  Holmes  county  attempted 
to  get  the  Legislature  to  define  mules,  farming  utensils.  Ford  automobiles, 
etc.,  as  "household  goods  and  personal  effects"  in  order  that  same  might  be 
considered  as  being  within  tbe  exemption.  The  bill  passed  the  House  of  Rep- 
resentatives but  died  in  the  Senate  without  action. 

The  fact  that  a  bill  was  introduced  to  amend  an  existing  law  indicates 
that  Mr.  Amos'  construction  of  tbe  amendment  by  itself  is  the  only  one  that 
can  be  followed  until  some  other  definition  than  the  ordinary  one  is  adopted 
for  the  term  "household  goods  and  personal  effects." 

1  return  herewith  the  files  in  the  matter. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TAXATION— MANNER  OF   ASSESSING   SUBDIVIDED   LANDS 

March  G.  1928. 
Hear  Sir: 

I  have  your  letter  of  March  2nd,  relating  to  the  manner  of  assessing 
subdivided  lauds  for  taxation. 

Your  question  is  answered  by  the  proviso  to  Section  718,  Revised  Gen- 
eral Statutes  of  Florida,  which  says: 

*  *  *  That  when  private  surveys  of  land  or  descriptions  by 
metes  and  bounds  have  taken  the  place  of  governmental  surveys,  and 
the  laud  is  known,  designated  and  described  only  by  sueh  private 
surveys  or  metes  and  bounds,  the  description  in  the  assessment  shall 
be. made  in  accordance  with  such  surveys  or  descriptions  ss  recorded 
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in  the  office  of  the  Clerk  of  the  Circuit  Court,  or  by  reference  to 

deed  or  record.    *    •     • 

When  land  is  platted  Into  a  subdivision  the  recorded  plat  becomes  a 
private  survey  of  the  lands  in  question  and  the  tends  may  1*  assessed 
according  to  such  plat. 

I  might  call  to  your  attention  the  fact  that  since  the  original  tract  of 
land  has  been  properly  subdivided  any  legaj  owner  of  a  lot  or  block  in  a  sub- 
division has  the  right  to  redeem  such  lot  according  to  Its  description  as  shown 
by  the  recorded  subdivision  even  though  the  tax  certificate  has  been  Issued 
against  the  land  as  acreage,  describing  It  according  to  sections  and  townships. 
See  Section  2  of  Chapter  7806,  Acts  of  1919,  Laws  of  Florida. 

The  purjwse  of  Section  2  was  to  author  lie  a  man  to  redeem  any  part  of 
land  covered  by  an  outstanding  tax  certificate  where  there  was  anything  of 
record  to  furnish  a  description  by  which  a  part  of  the  land  could  be  identified. 
In  the  casB  to  which  you  refer  where  land  has  been  formerly  described  as 
acreage  has  since  been  subdivided  and  plat  appears  of  record  it  is  demon- 
strated that  there  is  a  legal  means  by  which  the  redemption  of  lots  and 
blocks  embraced  in  the  whole  tract  may  be  allowed. 

Very  truly  yours, 

FEED  H.  DAVIS,  Attorney  General. 

ItEGI  STRATION— PR  ECINCT 

Marcb  31,  1928, 
Dear  Sir: 

Answering  yotu*  letter  of  March  24th,  I  beg  to  advise  that  the  law  requires 
a  person  to  register  and  vote  in  the  precinct  In  which  he  or  she  has  his  or 
her  permanent  residence. 

When  residence  is  removed  or  ceases  to  exist  it  is  the  province  of  the 
Supervisor  of  Registration  and  the  Board  of  County  Commissioners  to  trans- 
fer the  voter  or  remove  his  name  from  the  registration  hooks  If  he  has  left 
the  county. 

However,  as  long  as  the  name  is  carried  on  the  registration  books  as  a 
qualified  voter  and  the  pi  ill  taxes  are  shown  to  be  iwiil,  and  vote  cast  by  the 
person  in  question  should  be  received  and  counted  when  mailed  In. 

The  presumption  Is  that  the  i>erson  once  properly  and  legally  registered 
ill  a  given  place  continues  to  I*  a  legal  voter  of  that  place  so  long  as  the 
name  remains  upon  the  registration  books  unerased  or  unt ran sf erred  as  pro- 
vided by  law  for  a  change  of  residence. 

There  are  many  cases  in  Floridn  where  married  women  who  registered 
and  voted  tn  a  particular  place  before  marriage  have  retained  their  registra- 
tion and  voting  precincts  at  their  former  voting  places,  and  while  I  have  grave 
doubts  as  to  the  legality  of  this  practice — If  challenged — there  is  certainly  no 
objection  to  receiving  and  counting  the  votes  so  long  as  no  challenge  Is  inter- 
posed. Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

POLL,  TAXES— EXEMPTIONS 

April  11,  1928. 
Dear  Sir: 

Section  708,  Revised  General  Statutes  of  Florida,  as  amended  by  Chapter 
8585,  Acts  of  1921,  provides  for  the  collection  of  a  poll  tax  against  all  persons 
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over  the  age  of  21  years  and  under  the  age  of  55  years  who  have  resided  in 
this  State  more  than  one  year  except  such  as  have  lost  a  limb  or  have  become 
disabled  in  the  Army  or  Navy  service,  which  tax  shall  be  i>aid  into  the  county 
school  fund,  etc. 

Further  exemptions  arc  mentioned  in  Section  215,  Revised  General  Stn- 
utes  of  Florida,  as  amended  by  Chapter  8583,  Acts  of  1921, 

It  seems  tliat  the  words  "except  such  as  have  lost  a  limli"  when  construed 
in  connection  with  Section  70.S,  as  it  existed  before  the  amendment  made  by 
the   1921   law  have  the   legal   effect  of  exempting  any  person   who  has  lost  n 
limb,  whether  in  war  or  not.  from  the  payment  of  poll  taxes. 
Trusting  this  answers  your  inquiry  of  April  4th,  1  am. 

Cordially  yours. 

FRED  H.  I1AVIS,  Attorney  General. 

TAXES—  DRAINAGE  TAX  LAW  DOES  NOT  AFFECT 

April  12.  1988. 
Dear  Sir: 

Referring  to  your  letter  of  March  2sth.  relating  to  the  manner  of  assess- 
ing lauds  where  a  drainage  certiticate  has  been  purchased  and  the  State  and 
county  taxes  unredeemed,  I  think  the  matter  of  assessing  the  State  and 
county  taxes  is  in  nowise  changed  by  anything  that  might  be  doue  tinder  the 
drainage  tax  law,  and  that  you  shonld  handle  the  matter  of  assessing  the 
State  and  county  taxes  as  if  there  were  no  drainage  tax  law  in  force.  Like- 
wise, in  dealing  with  drainage  tnxes.  you  should  handle  these  as  if  the  law 
providing  for  State  and  county  taxes  were  not  in  existence. 

It  seems  that  your  impression  as  to  the  maimer  of  proceeding  as  stated 
in  your  letter  is  correct. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY  ELECTIONS— PARTY  AFFILIATIONS 

April  17.  1928. 
hear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  April  1 2th.  requesting 
certain  information  in  regard  to  designation  of  party  affiliation  on  the  regis- 
tration books. 

You  will  understand  that  insofar  as  the  general  election  hooks  are  con- 
cerned a  declaration  of  party  affiliation  is  not  required  by  the  law  and 
indeed  it  is  illegal  to  show  such  party  afiliations  on  the  general  registration 
books. 

Our  statutes  relating  to  elections  are  divided  into  two  parts — Sections 
215-299  inclusive  covering  general  elections  and  from  Section  300,  Revised 
Oeneral  Statutes,  on  relates  to  primary  elections. 

Under  Section  300.  a3  amended  by  Chapter  8582.  Acts  of  1921,  only  certain 
parties  which  poll  a  certain  percentage  of  votes  are  deemed  political  parties 
within  the  meaning  of  the  Primary  law.  It  is,  therefore,  necessary  in  order 
te  determine  who  is  eligible  to  vote  in  the  primary  elections  to  have  a  pro- 
vision of  law  relating  to  party  affiliations  so  that  it  may  be  determined  by. 
the  stated  party  affiliation  whether  or  not  the  person  in  question  is  entitled 
to  vote  in  the  primary. 
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I 

Section  300,  relating  to  change  of  party  affiliations,  is  confined  exclu- 
sively to  prima  ry  elections,  anil  since  there  is  only  one  political  party  to  Flor- 
ida, viz..  the  Democratic  party,  which  has  polled  the  required  |x?rcentage  of 
votes  in  the  Scale  (except  jwsslbly  In  one  or  two  counties)  the  change  of 
party  affiliations  under  Section  309  can  only  occur  In  a  case  where  a  person 
who  has  been  registered  to  vote  as  a  Democrat,  in  order  to  vote  In  the  Dem- 
ocratic primary,  desires  to  change  to  some  other  party. 

You  can  readily  see  tliat  if  it  were  required  that  a  |>erson  register  ins 
party  affiliation  in  order  to  vote  In  the  general  election  that  such  a  require- 
ment would  in  effect  compel  the  voter  to  disclose  how  he  voted  and  thereby 
the  secrecy  of  the  ballot  would  lie  violated, 

I  am  not  unmindful  of  the  fact  that  there  has  been  much  confusion  in 
the  application  of  the  law  throughout  this  State  and  I  know  that  many  jter- 
sous  have  been  registered  as  Ilepuhl jeans  and  members  of  other  parties,  but 
I  am  sure  that  no  one  can  gainsay  the  fact  that  Section  301*  is  a  part  or  the 
Bryan  Primary  law  and  as  such  its  only  application  is  to  primary  elections 
held  under  the  Bryan  Primary  law.  which,  as  1  have  stated,  are  confuted  to 
feuly  one  party,  viz.,  the  Democratic  party. 

You  will  understand  that  in  some  of  the  counties  of  this  State — irasslbl.v 
in  your  county — the  Republican  party  jtolled  sufficient  votes  to  be  considered 
as  a  political  party  for  county  purjHises  under  Section  300,  as  amended.  In 
such  cases  the  Republican  party  would  be  required  to  hold  a  primary  for 
county  officers  in  like  manner  as  the  Democratic  party,  and  any  iiersons 
desiring  to  vote  in  such  primary  would  have  to  register  his  party  affiliation 
as  a  Republican. 

Trusting  this  gives  you  the  information  yon  requested.  1  am. 
Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

CANDIDATES— PROHIBITED  FROM  GIVING   CERTAIN  PROMISES. 

Mny  8.   192K, 
Dear  Sir: 

Section  5018.  Revised  General  Statutes  of  Florida,  prohibits  the  promis- 
ing to  give  or  pay  any  money  or  anything  of  value  directly  or  indirectly  In 
any  candidate  in  furtherance  of  his  candidacy  for  nomination  in  the  primary, 
except  in  the  maimer  and  for  the  purposes  authorized  by  that  section. 

Any  violation  of  this  section  Is  made  a  ground  of  disqualification  f)r 
office  and  punishable  by  tine  and  imprisonment, 

lu  my  opinion  this  section  prohibits  the  promise  by  n  candidate  to  remit 
to  the  county  or  to  anyone  else  any  part  of  the  legal  compensation  of  the 
office  to  which  he  aspires. 

Thus,  it  would  Ik'  a  violation  of  the  law  for  a  person  to  run  for  JaafJce 
or  the  Supreme  Court  and  offer  an  inducement  for  his  election  thereto  that 
he  wouid  serve  for  a  less  salary  than  the  $8,000  per  annum  fixed  by  law  ns 
the  compensation  for  that  office  and  position. 

The  same  is  true  of  other  offices,  both  State  and  county. 

The  purpose  of  the  Corrupt  Practice  Act  was  to  prevent  nnduc  influence 
being  brought  to  liear  by  candidates  cither  upon  other  candidates  or  upon 
the  electors, 

I  can  hardly  imagine  a  stronger  exautp'c  of  undue  influence  than  for 
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a  candidate  to  promise  or  base  his  claim  for  office  upon  a  promise  to  serve 
in  such  office  if  elected  for  less  than  the  salary  of  same  as  fixed  by  law. 

If  such  a  practice  were  permitted  a  wealthy  man  might  seek  an  office 
for  some  ulterior  reason  and  obtain  same  by  promising  to  serve  in  the  office 
for  no  salary  at  all,  thereby  putting  a  poor  man  in  a  position  where  he 
would  either  have  to  withdraw  from  the  race  or  undertake  to  overcome  the 
undue  influence  exerted  by  such  a  promise. 

The  Corrupt  Practice  Act  was  patterned  after  nets  in  force  in  other 
states  and  such  laws  have  been  uniformly  construed  as  prohibiting,  on  the 
ground  of  public  policy,  any  promise  by  a  candidate  that  If  elected  to  office 
he  will  serve  for  less  than  the  salary  fixed  by  law  therefor. 

Trusting  this  answers  your  inquiry  of  May  2nd,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

PLATS— REVOCATION  OP. 

June  6,  1928. 
Dear  Sir: 

Answering  your  letter  of  the  29th  ult.  I  beg  to  advise  that  I  am  of  the 
opinion  that  the  document  entitled  "Revocation  of  Plat"  submitted  with  your 
letter,  if  properly  acknowledged  as  a  deed,  can  be  recorded  in  the  records 
of  the  county  and  when  so  recorded  is  a  sufficient  predicate  upon  which  to 
change  the  maimer  of  assessing  taxes  on  State  lands  from  n  lot  to  an  acreage 
basis. 

If  there  is  any  defect  in  this  at  all  it  can  be  cured  by  special  act  of  the 
legislature,  ratifying  all  plats  which  have  been  tiled,  having  for  their  purpose 
revocation  of  plats  where  no  intervening  rights  of  third  parties  are  interfered 
with. 

I  think  the  form  of  revocation  which  you  submit  is  in  legal  form. 

Very  truly  yonrs, 

FRED  H.   DAVIS,   Attorney   General. 

TAX  EXEMPTION—  TAX  ASSESSOR  TO  DETERMINE  WHO  ENTITLED. 

June  11.   U»28. 
liar  Mr: 

Answering  your  letter  of  June  1th,  I  beg  to  advise  that  Section  9  of 
Article  IX  of  the  Constitution  of  Florida  allows  an  exemption  from  taxation 
of   JfotM). 

*     *     *     to  every  jwrson  who  lias  lost  a  limb  or  lieen  disabled 

in  war  or  by  misfortune     *     *     *. 

The  statutes  of  Florida  do  not  undertake  to  define  the  amount  of  dis- 
ability wliU-h  must  exist  in  order  to  entitle  the  person  to  exemption  au- 
thor ifced. 

The  ijuestlcin  Is,  therefore,  left  to  each  tax  assessor  to  determine  for 
himself  as  a  question  of  fact  and  I  would  suggest  that  inasmuch  as  the  If.  8. 
Government  has  prescribed  the  rule  for  determining  disabilities  of  soldiers  as 
a  basis  for  claim  upon  Federal  Iwunty  that  each  tax  assessor  might  adopt 
the  same  rule  to  be  used  by  him  in  determining  when  disability  exists. 

In  other  words,  where  a  claim  of  disability  would  tie  allowed  by  the 
V.   S.  Government  as  a  claim  against  the  government  as  a  basis  for  Federal 
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bounty  or  Federal  benefit,  that  such  claim  of  disability  be  likewise  allowed 
as   an   exemption   from   taxation   under   this  section  of   the  Constitution. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

TAX  ASSESSMENTS— PROCEDURE  FOR  CHANGING. 

June  22,  1928. 
Dear  Sir: 

Answering  your  letter  of  June  16th,  I  beg  to  advise  that  the  owner  of 
the  iand  which  has  been  platted  into  lots  and  blocks  where  no  lota  have 
been  sold  may  return  the  same  by  his  sworn  return,  giving  description  of 
his  land  by  block  only,  omitting  reference  to  the  particular  lots. 

The  taxes  upon  an  acreage  basis  might  then  be  assessed  against  the 
block  as  an  entirety  and  no  one  could  complain  as  the  assessment  would  lie 
the  result  of  the  owner's  own  tax  return,  about  which  he  could  not  complain. 
The  only  other  remedy  that  I  know  of  would  be  for  a  lund-owaer  to  file 
an  amended  plat,  omitting  his  lot  designations  and  simply  showing  his  land 
by  blocks  only. 

Streets  and  avenues  shown  upon  a  pint  since  1825  arc  fee  simple  prop- 
erty of  the  county  and  cannot  be  changed  by  cancellation  of  plats. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

TAXATION — CERTAIN  PROPERTY  EXEMPT. 
Dear  Sir:  July  19,  1928. 

Answering  your  letter  of  July  14th,  I  beg  to  advise  that  under  Section 
1,  of  Article  IX,  of  the  Constitution  of  Florida,  all  property  in  this  Stale  Is 
subject  to  taxation,  except  such  property  as  may  be  exempted  by  law  tor  edu- 
cational purposes. 

Section  6©7.  Revised  General  Statutes,  embraces  a  law  which  fu  jsisscil 
to  put  Into  effect  the  contemplated  exemption  of  Section  1,  Article  IX,  of 
the  Constitution.  Under  Section  697,  only  that  property  of  educational  In- 
stitutions within  this  State  "as  shall  be  actually  occupied  and  used  by  them 
solely  for  the  purposes  which  they  have  heen  or  may  he  organized'"  Is  ex- 
empt from  taxation.  I  am,  therefore,  of  the  opinion  that  any  property  which 
has  been  left  for  school  purposes  of  a  school  located  in  another  state  from 
the  State  of  Florida  is  not  exempt  from  taxation  under  Section  «97,  Revised 
General  Statutes. 

Yours  very  truly. 

FRED  II.  DAVIS,   Attorney   General. 

TAX  ASSESSOR— SEMI-ANNUAL  REPORTS. 

July  19,  1928. 
Dear  Sir : 

Answering  your  letter  of  June  21st,  which  came  to  my  office  while  I 
was  out  of  the  city.  I  beg  to  give  it  tts  my  opinion  that  the  reports  contem- 
plated by  Chapter  11954.  should,  cover  semi-annual  periods  beginning  with 
January  1st,  and  July  1st,  of  each  year. 

The  law  says  In  Section  3,  that  at  the  expiration  of  each  semi-annual 
period  after  this  Act  shall  go  into  effect  a  sworn  statement  shall  be  made, 
etc.     The  first  semi-annual  period  after  the  Act  went  into  effect  would  be 
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the  semi-annual  iieriod  extending  from  July  1st,  192S,  until  January  1st. 
1929.  I  think  the  tcrua  "semi-annual  period"  means  that  period  which  con- 
sists of  the  one-half  of  u  calendar  year.  This  construction  of  the  Act  makes 
the  administration  of  same  conform  to  the  term  of  office  of  the  elected  of- 
ficers who  hold  office  for  eight  semi-annual  i>eriods. 

I'uder  Section  6,  of  Chapter  11954,  no  former  law  is  repealed  except  in- 
sofar as  the  Biime  comes  in  direct  conflict  with  the  1027  law, 

I'uder  Section  4  Of  Chanter  11954,  I  think  the  first  payment  should  be 
made  on  January  1st.  1929.  as  that  period  concludes  the  present  term  Of  of- 
fice of  officers  who  now  hold  their  commissions. 

Trusting  this  answers  your  inquiries,   I  am, 
Yours  very  truly, 

FRED  H.  DAVIS.  Attorney  General. 

POLL  TAXKS-WHKN  NECESSARY  TO  BE  PAID  BY  PERSON  OVER  ST. 

YEARS  OF  AGE 

n        B,  July  21,  192S. 

Dear  Str: 

I  have  your  letter  of  July  19. 

A  person  over  age  may  qualify  to  vote  hy  registering  with  the  tax  col- 
lector after  the  time  for  general  registration  has  closed,  hut  before  the  time 
for  [laying  poll  taxes  has  closet),  hy  waiving  his  or  her  exemption  and  paying 
their  poll  taxes  as  provided  in  Section  313. 

Section  215  authorizes  a  registered  voter  to  vote  in  the  general  election  if 
ha  has  paid  his  jioll  taxes  for  the  two  years  next  preceding  the  year  in  which 
the  election  is  held,  provided  he  pays  such  poll  taxes  on  or  before  the  fourth 
Saturday  En  the  mouth  preceding  the  day  of  the  election. 

Therefore,  if  a  pei*son  who  is  over  age  desires  to  register  before  -i  tax 
collector,  after  the  time  for  general  registration  has  closed,  tie  is  required 
io  pay  the  taxes  provided  for  in  Section  215. 

The  same  rule  would  apply  to  persons  becoming  of  age  this  year,  or  who 
have  changed  their  residence  from  some  other  State  to  this  State. 
Yours  very  truly. 

FRED  II.  DAVIS,  Attorney  General. 

T i: M HER— MISDEMEANOR  TO  REMOVE  OR  WORK  FOR  TURPENTINE 
ITRI'OSrcs    ON    LAND    SOLD    FOR    TAXES 

Dt.(ll.  Sir:  SeptemlH>r  10.  1928. 

Section  .7271.  Revised  General  Statutes  of  Florida,  makes  it  a  misde- 
meanor punishable  by  tine  of  not  more  than  $1000  or  Imprisonment  not  ex- 
ceeding one  year,  or  both,  for  removing  or  working  for  turjientine  or  otherwise 
using  timber  on  land  which  has  been  sold  for  taxes  and  upon  which  there 
shall  lie  an  unredeemed  and  outstanding  tax  sale  certificate  against  such 
land,  timber  or  tun  ten  tiue  privileges. 

Section  52S0  punishes  by  fine  of  not  less  than  $50  or  imprisonment  not 
more  than  six  months,  if  at  any  time  after  six  months  from  date  of  sale  of 
such  laud,  the  former  owner  shall,  or  his  agents  or  servants,  take  or  use  any 
id  such  timber  or  turpentine. 

Trusting  ibis  answers  your  inquiry  of  the  flth.  ins!..  I  am. 
Very  truly  years, 

FRED  H.  DAVIS,  Attorney  General. 
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TAX  COLLECTORS. 

TAX  ASSESSOR— COMPENSATION  OP  ASSISTANT. 

October  10,  1827. 
Dear  Sir : 

We  hurt*  your  letter  of  the  17th  hist.,  advising  that  yon  hud  asked  for 
mi  assistant  tax  assessor  whose  salary  was  to  have  been  jmid  out  of  the 
county  funds,  by  the  County  Commissioners,  and  that  yon  were  informed  that 
same  would  not  be  legal.  The  compensation  of  the  county  assessors  of  taxes 
is  a  percentage  fixed  by  law  and  the  county  would  not  lie  authorized  to  pay 
an  assistant  assessor  out  of  county  funds  in  excess  of  the  amount  allowed 
you  by  law.  lu  other  words,  your  compensation  is  to  cover  all  the  work 
done  in  making  the  assessments  as  required  by  law. 

Very  truly  yours, 
H.  E.  CARTER,  Assistant  Attorney  General. 

FREEHOLDER— DEFINITION. 

October  31.  lfl'J7 
lienr  Bir: 

I  have  your  letter  of  October  22nd.  reading  as  follows: 

For  the  purpose  of  taking  affidavits  of  registration  as  au- 
thorized for  the.  tux  collector  to  do  at  the  time  individuals  are  pay- 
ing their  poll  tax  it  is  requested  that  you  kindly  furnish  me  with 
your  opinion  of  what  constitutes  a  freeholder  under  the  law  in  order 
that  notations  of  same  may  Ik'  made  at  the  time  of  registration  and 
the  registration  officer  duly  supplied  with  the  same. 

Many  people  holding  contracts  for  the  purchase  of  property 
on  the  installment  plan  claim  to  be  freeholders,  also  women  whose 
husbands  own  property  and  husband  and  wife  who  own  property 
jointly  claim   they  are   freeholders. 

I  will  very  much  appreciate  your  opinion  in  the  premises. 
A  freeholder  is  one  who  owns  land  in  fee  or  for  life  or  for  some  inde- 
terminate period.  A  freehold  estate  is  defined  as  an  estate  of  inheritance  or 
for  life  in  real  property.  In  order  to  lie  a  freeholder  a  person  must  have  a 
property  right  lu  and  title  to  real  estate  amounting  to  an  estate  of  Inheri- 
tance or  for  life  or  for  an  indeterminate  period. 

Thus,  a  wife  living  with  her  husband  on  laud,  the  title  (o  which  is  In 
the  husband  and  which  is  occupied  by  them  jointly  as  a  family  homestead. 
us  well  as  a  husband  living  with  his  wife  on  land  occupied  by  tmth  jointly 
as  homestead  and  legal  title  to  which  is  in  her.  are  not  freeholders. 

A  vendee  of  laud  in  possession  of  such  laud  under  a  contract  made  by 
the  woman  who  sells  this  land  to  the  vendee  is  a  freeholder  as  well  as  a 
tenant  by  entirety.  (Husband  and  wife  holding  property  Jointly  as  husband 
and  wife.) 

A  person  who  owns  a  vest  oil  remainder  in  real  estate  is  also  a  freeholder. 

Thus,  a  man   who  had  sold   another  a  93-year  lease  on   his  property    would 

remain  a    freeholder.     Also  the  man   to  whom   the  90-yenr    lease   was   sold 

would  lie  a  freeholder.    The  holder  of  a  lease  for  life  on  realty  is  a  freeholder. 

The  foregoing  definitions  are  taken  from  various  decisions  of  the  courts 
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of  the  country  and  I  trust  fully  answer  what  you  desired  to  know  In  your 
communication  of  October  22nd. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

• 

LICENSE  TAXES— REAL  ESTATE  BROKERS 

November  2,  1927. 
Bear  Sir: 

So  far  as  the  collection  of  occupational  licenses  is  concerned  for  real 
estate  brokers  under  the  Real  Estate  Brokers  law,  no  change  has  been  made 
to  the  law  as  It  existed  two  years  ago. 

The  192T  law  merely  provided  that  before  an  occupational  license  could 
be  Issued,  the  tax  collector  should  require  the  person  applying  for  same  to 
exhibit  his  permit  from  the  State  Real  Estate  Commission  at  Orlando,  for 
which  the  new  law  charges  him  a  fee  of  ?10. 

However,   the   new   law   did   not   change    the   old   occupational    license 
requirements,  and  whatever  you  did  last  year  should  be  done  this  year. 
Trusting  this  answers  your  letter  of  October  31st,  I  am, 
Very  truly  yours. 

FRED  H.  DAVIS,  Attorney  General. 

MORTIC I ANS— LICEN  SE 

December  2,  1927. 
Dear  Sir: 

An  undertaker's  license  is  required  for  each  place  of  business  main- 
tained by  the  undertaker.  If  an  undertaker  has  a  place  of  business  in  several 
counties  he  will  have  to  take  ont  a  license  in  each  county  in  which  be  main- 
tains a  place  of  business,  but  the  mere  performance  of  occasional  services 
outside  of  the  county  in  which  he  is  licensed  would  not  render  such  under- 
taker subject  to  obtaining  a  license  in  such  other  county  any  more  than  a 
lawyer  who  has  a  case  in  an  adjoining  county  has  to  take  out  a  license  in 
each  adjoining  county  in  which  he  practices. 

Trusting  this  answers  your  letter  of  November  28th,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ABSENT  VOTERS  LAW,— INTERPRETATION 

March  7,  1928. 
Dear  Sir: 

Replying  to  your  letter  of  February  29th,  asking  my  interpretation  of 
Chapter  11824,  Laws  of  Florida,  relating  to  voting  by  absent  voters. 

The  new  law  Is  very  specific  to  the  effect  that  the  absent  voter  must 
apply  in  person  to  the  County  Judge  of  his  or  her  home  county,  in  the  case  of 
State  and  county  elections  and  it  is  not  a  sufficient  compliance  with  the  law 
for  a  voter  to  appear  before  anyone  else  than  the  county  Judge  of  his  or  her 
home  county.  The  Legislature,  in  making  this  provision,  had  in  mind  the 
fact  that  the  County  Judge  could  make  an  inquiry  into  the  identification  of  a 
person  who  proposed  to  vote  an  absent  voter's  ballot  and  thereby  prevent 
fraud  being  committed  by  voters  or  votes  being  cast  by  persons  other  than 
the  voter  himself,  although  in  his  name. 

It  was  also  intended  to  limit  the  privilege  of  voting  an  absent  voter's 
1  allot  to  those  persons  who  spend  enough  of  their  time  In  Florida  to  at  least 
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be  here  lung  enough  to  comply  with  the  requirement  of  the  statute  In  ques- 
tlon.  Not  only  did  the  Legislature  not  Intend  that  persons  In  other  States 
should  he  entitled  to  go  before  their  Judicial  officers  and  cast  their  ballots 
and  mail  them  in  but  their  took  specific  precaution  to  prevent  this  being  done 
bj*  requiring  that  the  voter  go  before  the  County  Judge  of  his  own  home 
county. 

I  might  add  that  this  new  law  does  not  repeal  the  other  Absent  Voter's 
law  which  whs  in  force  at  the  last  election  and  that  the  primary  reason  for 
passing  this  new  law  was  to  enable  railroad  engineers,  conductors  and  train- 
men to  vote  In  advance  of  the  election  day  when  their  duties  required  them  to 
be  away  on  election  day  under  such  circumstances  that  could  not  cast  their 
vote  under  the  other  Absent  Voter's  law.  Also,(  with  regard  to  salesmen  and 
other  traveling  persons  similarly  situated, 
,  Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DA VI 8,  Attorney  General. 

PRIMARY    ELECTION    LAW— CONSTRUCTION    RELATIVE    TO 
REGISTRATION 

Dear  Sir:  March  14'  lft28 

My  interpretation  of  the  election  law  is  that  midnight  of  April  30tb  is 
the  last  day  upon  which  persons  can  lie  lawfully  registered  to  vote  in  the 
coming  Primary  Election  under  Section  312,  Revised  General  Statutes. 

Under  Section  313,  Revised  General  Statutes,  persons  are  entitled  to  reg- 
ister before  the  tax  collector  when  paying  their  poll  taxes. 

Under  Section  314  persons  are  entitled  to  pay  their  poll  taxes  in  order  to 
vote  in  the  primary  at  any  time  on  or  before  the  second  Saturday  in  the 
month  preceding  the  day  of  such  election,  which  this  year  means  May  I'.ith. 

Construing  Sections  313  and  314  together,  I  am  of  the  opinion  that  even 
after  the  registration  books  close  as  provided  in  Section  312,  under  Section  313 
persons  who  pay  their  poll  taxes  on  or  before  the  second  Saturday  in  the 
month  preceding  the  day  of  the  election  are  entitled  to  register  before  the  tax 
collector. 

The  law  seems  to  contemplate  that  the  registration  books  shall  stay  open 
for  the  registration  of  voters  whether  they  pay  their  poll  taxes  or  not,  but 
that  after  the  date  for  closing  the  registration  books  for  general  registration 
voters  may  still  he  allowed  to  register  upon  (rendition  that  they  pay  their 
poll  taxes  within  the  time  limited  by  Section  314  of  the  Revised  General  Stat- 
utes of  Florida,  which  Is  on  or  Itefure  May  19th,  1928. 

There  is  nothing  in  the  statutes  of  Florida  which  would  authorize  the  tax 
collector  to  so  apply  the  provisions  of  Section  313  of  the  Revised  General 
Statutes  of  Florida  so  as  to  defeat  the  purpose  and  intent  of  Section  314. 
which  provides  that  no  person  shall  be  permitted  to  vote  who  falls  to  pay  his 
poll  taxes  on  or  before  the  second  Saturday  in  the  month  preceding  the  day 
of  the  election. 

Yon  should,  therefore,  discontinue  receiving  the  registration  of  persons 
paying  poll  taxes  ofter  May  19th  until  after  the  Primary  Election. 

Trusting  this  answers  your  inquiry,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 
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PRIMARY  LAW— REGISTRATION   OF   ELECTORS. 

April  14,  1928. 
Dear  Sir: 

Answering  your  letter  of  April  lltli.  I  beg  to  advise  that  while  the 
general  provisions  of  the  Primary  Law  (Section  312.  Revised  General  Sta- 
tutes), provided  that  the  registration  of  voters  shall  cease  at  midnight  of 
April  30th  during  the  coming  year,  after  which  the  registration  books  mnst 
close,  nevertheless  Section  313,  Revised  General  Statutes  of  Florida,  au- 
thorizes fill  persons  desiring  to  register  to  do  so  when  paying  their  poll  taxes 
by  taking  and  subscribing  to  an  oath  in  writing  lief  ore  the  tax  collector,  etc. 

Section  314  authorizes  a  registered  voter  to  vote  if  be  has  paid  his  poll 
taxes  for  the  two  years  next  preceding  the  year  in  which  the  election  is 
held,  provided  he  pays  such  poll  taxes  on  or  l»efore  the  second  Saturday  in 
the  month  preceding  the  day  of  election. 

Construing  Sections  312,  313  and  314,  together,  I  am  of  the  opinion  that 
even  though  the  registration  books  have  been  closed  pursuant  to  Section  311! 
any  person  may  nevertheless  register  under  Section  313,  when  paying  t*°H 
taxes  until  and  including  the  last  day  upon  which  poll  taxes  can  be  paid 
under  Section  314  in  order  to  entitle  the  person  to  vote  but  the  lax  collector 
is  only  authorized  to  register  persons  when  paying  their  poll  taxes. 

Consequently,  you  have  no  nnthorily  to  register  a  person  who  is  over 
age  or  who  is  otherwise  not  subject  to  a  poll  tax  after  April  3btb. 

In  permitting  persons  to  register  after  April  30th  and  up  until  and  in- 
el tiding  the  second  Saturday  in  the  month  preceding  the  day  of  election  it 
seemed  that  the  Legislature  had  in  mind  permitting  a  person  to  qualify  to 
vote  who  would  pay  his  poll  tax  within  the  time  limited  by  Section  314. 
even  though  he  had  failed  to  do  so  during  the  time  limited  by  Section  312, 
but  for  the  convenience  of  the  Supervisor  of  Registration  in  preparing  his 
books  the  legislature  decided  to  make  the  voter  pay  his  poll  taxes  before 
l>ermittin£  him  to  register  after  the  time  for  general  registration  had  closed 
but  before  the  time  for  paying  poll  taxes  had  closed. 

I  would  also  be  Inclined  to  construe  the  statutes  as  authorizing  the  reg- 
istration of  a  person  who  is  over  age  and  otherwise  not  subject  to  the  pay- 
ment of  the  poll  tax,  provided  such  person  would  waive  his  exemption  and 
pay  his  poll  tax  so  as  to  authorize  the  tax  collector  to  register  him  under 
Section  313. 

Trusting  this  answers  your  inquiry,   I   nm. 

Cordially  yours, 

FRED  H.  DAVIS.  Attorney  General. 

PRIMARY  ELECTION  LAW— VIOLATIONS. 

Hear  Sir:  J"»e  19'  "«■ 

Answering  your  letter  of  June  6th,  I  beg  to  advise  that  Section  Sftltl. 

Revised  General  Statutes  of  Florida,  provides  as  follows: 

Any  candidate  who  shall  wilfully  violate  any  provision  of  the 
Primary  Election  Law  of  this  State  shall,  in  addition  to  any  pun- 
ishment prescribed  by  law,  forfeit  any  nomination  lie  may  have  re- 
ceived at  the  Primary  Flection  in  reference  to  which  such  crime 
or  offense  is  committed. 
Seetion   5.024    is  a    part   of  the  General    Election   Law. 


._ 
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If  the  primary  law  is  violated  by  other  than  the  candidate  hlmseir,  the 
candidate  cannot  be  held  liable  unless  it  can  be  proved  that  he  knew  or 
assented  to  the  violation  under  such  circumstances  as  to  make  him  a  princi- 
pal or  accessory  In  the  commission  of  the  crime. 

Very  truly  yours. 

FHED  H.  DAVIS.  Attorney  General, 

TAX  COLLECTOR'S  BOND. 
Dear  Kir:  Angust  15.  19:;*. 

According  to  the  amendment  to  Section  1508.  made  by  Chapter  KXIJKI. 
Acts  of  1925,  it  appears  tout  the  official  bond  of  tax  collector*!  Is  required 
to  be  fixed  with  reference  to  the  amount  of  money  likely  to  be  in  the  cus- 
tody of  the  collector  nt  any  one  time. 

It  appears  to  me  that  if  you  never  have  on  hand  more  than  .*HUkhi 
at  any  one  time  the  County  Commissioners  might  appropriately  fix  the  head 
at  $15,000  for  your  county  instead  of  the  usual  $30,000  bond.  You  will  mi 
derstam:],  however,  that  the  amount  of  the  txmd  must  be  fixed  by  the  County 
Commissioners  and  approved  by  the  Comptroller:  and  my  suggestion  is  that 
you  take  the  matter  up  with  Mr.  Amos  to  ascertain  the  amount  of  Imiul  lie 
would  approve  for  not  less  than  the  regular  amount. 

It  ts  usual  to  require  a  slight  margin  in  excess  of  the  amount  of  money 
that  is  usually  on  hand. 

Trusting  this  answers  your  letter  of  August   11th.  1  am. 
Very  truly  yours. 

FHED  H.  DAVIS.  Attorney  General. 

GENERAL  ELECTION"   LAW— CORRCPT   PRACTICE  ACT. 
Dear  Sir:  August  20,  1928. 

Answering  your  letter  of  August  15th.  in  which  you  requested  my  opin- 
ion as  to  whether  or  not  the  provisions  of  the  Corrupt  Practice  Act  have  any 
reference  to  activities  of  candidates  in  the  General  Election  to  be  held  No- 
vember 6th,  I  beg  to  advise  that  it  appears  that  the  pro  visions  of  the  Cor- 
rupt Practice  Act  are  confined  entirely  to  the  activities  of  candidates  hi  Pri- 
mary Elections  and  that  insofar  ns  General  Elections  are  concerned.  It  ap- 
pears to  be  an  open  season  for  candidates  to  do  what  would  otherwise  be  a 
violation  of  the  Corrupt  Practice  Act. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

POLL  TAXES— PAYMENT  BY  PERSONS  OTHER  THAN  ONE  LIABLE 

Hear  Sir:  *****  4-  «« 

Section  5903.  Revised  General  Statutes,  makes  It  unlawful  f<>r  any  person 
or  corporation  to  pay  the  poll  tax  of  any  other  person  or  furnish  the  money 
to  any  other  person  for  the  purpose  of  paying  any  other  person's  poll  tax. 

The  only  exception  to  this  Is  that  yetWBU  paying  poll  tuxes  for  another 
pihall  at  the  same  time  pay  the  taxes  assessed  on  the  real  and  j>ersonal  prop- 
erty belonging  to  the  person  as  poll  "tax  is  being  paid. 

The  tax  collector,  beiug  an  officer  sworn  to  uphold  the  law.  should  ti"t 
knowingly  assist  in  Its  violation  by  accepting  the  poll  taxes  in  violation  <■'. 
Section  5903. 
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The  question  of  whether  or  not  the  law  is  being  violated  ia  np  to  the 
tax  collector  to  determine  from  the  evidence  which  he  has  before  him. 

If  the  tax  collector  has  reason  to  believe  from  the  way  poll  taxes  are 
being  paid  through  the  mails  and  otherwise  that  a  scheme  is  being  worked 
to  violate  Section  5903,  the  tax  collector  has  the  power,  and  it  is  his  duty. 
to  prevent  the  accomplishment  of  the  scheme  by  refusing  to  accept  poll  taxes 
which  he  has  reason  to  believe  are  not  being  paid  bona  fide  by  the  person 
against  whom  they  are  charged. 

The  law  does  not  permit  one  person  to  pay  another's  poll  taxes,  as  you 
will  notice,  but  only  permits  It  on  condition  that  the  person  paying  the  poll 
tax  shall  pay  it II  other  taxes  assessed  ngninst  the  individual  whose  poll  tax 
he  has  paid. 

This  makes  it  the  duty  of  the  tax  collector  to  collect  all  other  taxes 
chargeable  against  the  voter  whose  poll  taxes  are  being  paid  by  someone 
for  him. 

The  statute  is  very  pecularlly  worded  but  it  is  apparent  that  the  pur- 
pose of  the  Act  was  to  prevent  the  furnishing  of  money  by  either  corpora- 
tions or  individuals  to  pay  poll  taxes  as  a  gratuity  to  the  voter. 

I  would  not  care  to  express  an  opinion  on  the  particular  facts  stated  in 
your  letter  of  September  3rd,  except  to  say  that  I  think  that  you  were  war- 
ranted under  the  circumstances  in  holding  up  acceptance  of  poll  taxes  re- 
ceived under  the  circumstances  outlined  in  your  letter  until  you  could  Terify 
the  fact  of  whether  or  not  a  scheme  whb  being  worked  to  evade  the  law. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LICENSE  TAXES— DYE  WORKS  AND  STEAM  CLEANERS. 

October  5,  1928. 
Dear  Sir; 

In  my  opinion  Section  883,  Revised  General  Statutes,  which  prescribes 
the  rate  of  license  tax  for  dye  works  and  steam  cleaners  is  applicable  to  any 
person  engaged  In  the  general  business  which  is  ordinarily  done  by  steam 
cleaners  except  where  specific  licenses  for  pressing  clubs,  dry  cleauers,  etc., 
are  provided  for  by  other  sections  of  the  statute. 

The  nature  of  the  business  done  and  not  the  technical  uame  of  the 
person  transacting  the  business  nor  the  instrumentalities  used  in  transact- 
ing the  business  necessarily  determine  the  application  of  the  prescribed 
license. 

The  term  "steam  cleaners"  at  the  time  the  statute  was  passed  in  1907 
is  commonly  understood  to  embrace  the  kind  of  business  which  is  now  being 
done  by  most  ordinary  pressing  clubs.  The  fact  that  steum  is  no  longer  used 
in  such  clubs  but  other  means  of  cleaning  employed  would  not  change  the 
liability  of  the  business  for  the  same  tax  which  was  lawful  heretofore  since 
the  method  of  taxation  was  changed. 

1  think  cleaning  and  pressing  clubs  in  cities  and  towns  of  5,000  inhabi- 
tants and  less  should  be  licensed  under  Section  882,  whether  they  employ 
gasoline  or  steam  as  a  means  of  cleaning  as  the  result  accomplished  is  the 
same,  regardless  of  whether  steam  or  gasoline  is  used   ii>  accomplish  it. 

Very  truly  yours, 

FEED  H.  DAVIS.  Attorney  General. 
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POLL  TAXES— COMMISSION. 

November  14,  1928. 
Dear  Sir: 

Answering  jour  letter  of  November  10th,  I  beg  to  advise  that  the  cnui- 
misslon  of  county  tax  collectors  for  collecting  poll  taxes  Is  payable  by  the 
County  Commissioners  out  of  the  general  county  funds. 

While  poll  taxes  become  a  part  of  the  school  fund  of  the  county,  the 
Constitution    provides    that    the  compensation    of    all   county   officers   except 
school  officers  shall  be  paid  out  of  the  general  county  fund. 
See  Section  15,  Article  XII,  Constitution  of  Florida. 
Very  truly  yours, 

FEED  H.  DAVIS,  Attorney  General. 

CITY  OFFICERS. 

The  following  are  a  few  of  the  opinions  rendered  by  this  office  to 
City  Officials  in  various  cities  of  the  State  which  may  be  of  interest 
to  the  public  generally: 

PROBATION  OFFICER— EXPENDITURES. 

January  26,  1927, 
Dear  Sir: 

In  your  letter  of  January  24th,  you  ask  for  my  Interpretation  of  Chapter 
10640,  Special  Acts  of  the  Legislature  of  1925,  with  particular  reference 
to  the  amount  of  money  that  can  be  spent  by  the  probation  officer  as  therein 
provided. 

You  further  ask  if  it  is  my  opinion  that  the  sum  of  $56  is  atl  that  can 
be  spent  for  all  purposes  by  the  Juvenile  Court, 

The  statute  referred  to  provides  that  the  actual  expenses  of  the  proba- 
tion officer  and  his  assistants  Incurred  in  the  discharge  of  their  duties,  slmll 
not  exceed  a  total  of  $50  per  month  and  shall  be  paid  by  the  County  Com- 
missioners of  Hillsborough  county.  This  has  reference  to  the  expenses  of 
the  probation  officer  aud  bis  assistants  alone  in  the  discharge  of  their  duties 
and  does  not  include  the  expenses  of  the  juvenile  court  outside  of  the  ex- 
penses incurred  by  the  probation  officer  and  bis  assistants  in  the  perform- 
ance of  their  duties  as  such. 

The  necessary  equipment  for  the  use  of  the  probation  officer  and  bis 
assistants  required  to  be  furnished  by  the  County  Commissioners,  automobile 
or  automobiles  furnished  and  the  expense  of  the  operation  and  upkeep  of 
same  shall  be  paid  for  by  the  County  Commissioners  out  of  the  fine  and 
forfeiture  fund  and  shall  not  be  Included  in  the  limit  of  $50  per  month 
allowed  the  probation  officer  and  bis  assistants  for  the  expenses  incur  it.  I 
in  the  discharge  of  their  duties  as  such  officers. 

This  is  my  interpretation  of  that  point  of  the  statute  referred  to. 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

CITY  COUNCIL— HOW  VACANCIES  FILLED. 
Dear  Sir:  June  22.  1927. 

Replying  to  your  letter -of  June  20th,  asking  me  whether  vacancies  oc- 
curring between  annual  elections  fn  a  municipal  council  can  he  filled  by  vote 
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of  the  council  itself  or   whether  un  election  by   the  qualltied   voters  Is  nec- 
essary. 

You  tiki  not  slate  whether  or  not  your  city  is  iiicornorated  under  the 
general  law.  or  under  a  special  charter.  If  your  city  has  a  special  charter, 
the  vacancy  must  be  filled  in  the  manner  laid  down  in  said  charter,  whatever 
manner  that  may  be.  As  I  am  not  advised  as  to  whether  or  not  it  has  a  spe- 
cial charter.  I  cannot,  of  course,  construe  what  the  requirement  would  be 
in  such  event.  On  the  other  band,  if  your  city  is  organized  under  the  general 
law.  Section  1*>37  of  the  Revised  General  Statutes  will  govern,  and  this  Sec- 
tion provides  that  the  city  or  town  council  shall  hare  full  power  to  establish 
rules  and  regulations  for  the  fitting  of  all  vacancies  that  may  occur  in  the 
city  or  town  government,  and  for  such  other  municipal  elections  as  may  be 
authorized  by  law. 

The  above  section  of  the  law  means  that  the  town  council  shall  pass  an 
ordinance  stating  the  manner  any  vacancy  in  the  council  shall  be  filled,  and 
such  ordinance  may  provide  for  the  filling  of  such  vacancy  by  the  council 
itself,  or  on  the  ot  her  hand  it  may  provide  for  Tinkling  a  si>ecial  election  for 
that  purpose. 

If  your  city  is  incorporated  under  the  general  law.  I  am  of  the  opinion 
that  you  may  pass  an  ordinance  if  you  have  not  already  done  so,  providing 
that  any  vacancy  in  your  council  may  be  filled  hy  the  council  itself.  How- 
ever, as  I  have  stated,  if  you  have  u  special  charter  you  must  follow  the 
terms  of  that  charter,  whatever  they  may  be. 

Trusting  that  the  alwve  gives  you  the  information  desired,  I  am. 

Yours  very  truly. 

FRED  H.  DAVIS,  Attorney  General. 

SEARCH  WARRANTS— IF  MAYOR  AUTHORIZED  TO  ISSL'E 

July  7,  1027. 
Dear  Sir : 

Answering  your  letter  of  July  6th,  I  beg  to  advise  that  I  am  of  the  opin- 
ion that  the  Mayor  of  a  city  or  town  in  Florida  has  no  authority  to  issue 
search  warrants  unless  such  authority  is  contained  in  some  special  charter 
[iro vision  incorporating  the  city  or  town.  As  I  do  not  know  under  what  pro- 
visions your  town  is  operating,  I  cannot  advise  you  as  to  whether  the  Mayor 
of  Port  St.  Joe  would  have  the  authority  to  issue  a  search  warrant  or  not. 

Section  3  of  Chapter  9321,  Acts  of  1923.  limits  the  rights  to  Issue  search 
warrants  to  Judges  of  Circuit  Courts,  any  Court  of  Record.  Criminal  Court 
Judge.  County  Judge,  or  Justices  of  the  Peace. 

Trusting  this  letter  will  give  you  the  information  requested.  I  am. 
Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 

FISH  DEALERS— IF  CITY  AUTHORIZED  TO  IMPOSE  LICENSE  TAX 

-November  23,  1927. 
Dear  Sir: 

I  have  before  me  your  letter  of  November  21st,  with  reference  to  the 
power  of  the  City  of  Talatka  to  impose  a  license  tax  against  fish  dealers, 
wholesale  and  retail,  which  is  alleged  to  lie  illegal  and  violative  of  Section 
1208  of  the  Revised  General  Statutes  of  Florida; 

The  repeal  of  general  laws  by  local  laws  hy  implication  is  not  favored, 
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i'  ml  only  Hear  expressions  in  Acts  of  the  Legislature  such  us  ure  Incapable  o) 
being  reconciled  with  each  other  will  lie  construed  to  have  accomplished  the 
teiK-al  of  one  law  by  another  by  Implication,  Ksiiecially  is  this  true  in  view 
of  the  way  local  till  Is  are  bandied  in  the  Legislature — with  scarcely  any  con- 
sideration. 

I  am.  therefore,  of  the  opinion  that  the.  provisions  Mint  you  cite  in  your 
letter  being  Section  1(1  of  Chapter  9H75,  Acts  of  ISrJH,  are  incapable  of  U'lns 
construed  as  not  in  conflict  with  Section  12IIS  of  the  Revised  General  Stat ii to 
and  Unit  such  section  confers  no  i  tower  on  the  City  of  Palatka  to  alsjlisli  the 
exemptions  provided  for  hy  Section  12158. 

I  hase  this  conclusion  upon  my  idea  that  the  words: 

*     *     *     without  regard  to  any  limitation  placed  thereon  hy  Sene'ral 

law     •     *     * 

mean  without  any  limitation  as  in  a nut  placed  thereon  by  general  law  and 

that  Uie  pur|K>se  of  this  provision  in  the  charter  of  the  City  of  I'alutka  was 
to  limit  the  City  of  Palatka  to  charging  50  percent  only  of  the  State  license 
taxes. 

You  state  that  Section  1288  of  the  Revised  General  Statutes  contains  a 
limitation  placed  hy  general  law  uisni  the  power  of  the  miiiilt-l|>allty  to  impose 
a  license  tax  u|h>ii  wholesale  and  retail  flsh  dealers.  Oh  the  contrary.  It  Is 
rather  a  prohibition  against  the  city  imposing  any  license  tax  on  a  suhjc-i  t 
or  Held  already  occupied  by  State  law. 

In  this  connection,  "limitation"  is  not  synonymous  with  "prohibition" 
but  refers  merely  to  the  amount  of  the  tax  and  not  to  the  ability  to  levy 
the  tax. 

The  purpose  of  the  Legislature  in  all  measures  relating  to  the  Bfllllla 
industry  in  this  State  as  shown  by  legislative  history  of  the  fish  laws  hits 
tieen  one  of  regulation  and  control.  People  are  intended  to  enjoy  the  btBPfW 
of  State  fish,  except  insofar  as  they  are  restrained  by  State  regulations.  In 
order  to  encourage  Ihe  observance  of  regulations  and  to  prevent  excessive 
charges  resting  upon  dealers  in  flsh,  it  is  provided  in  Section  1388  that  so  far 
as  the  occupation  of  wholesale  and  retail  flsh  dealers  is  < ccmed  only  one  li- 
cense tax  should  lie  exacted,  the  proceeds  of  which  should  go  to  the  Shell 
Fish  Department  to  aid  in  the  State's  policy  of  supervision. 

Trusting  this  gives  you  my  views  ujmn  the  mutter  m id  that  the  controversy 
lietween  you  and  Capt.  Hodges  will  be  satisfactorily  and  amicably  adjusted. 
I  am.  Very  tndy  yours, 

FRED  H.  DAVIS.  Attorney  General. 

ROADWAYS— WHEN'  TITLE  REVERTS  Tfl  ABCTTING  LAND  OWNERS 

January  KL  1*28, 
Dear  Sir: 

Your  inquiry  of  January  19th.  asking  my  advice  as  to  the  ownership  of 
abandoned  roadways  Opens  tip  such  a  large  field  of  inquiry  that  I  can  Inn 
briefly  state  a   few  general  principles. 

If  the  right-of-way  of  the  old  rond  was  conveyed  hy  deed  to  the  county 
the  title  to  the  proi>erty  remains  tn"the  county,  notwlthslaniling  the  fact  that 
the  rond  has  been  ahnndoned.  except  that  if  there  were  a  condition  in  the 
deed  that  the  land  should  be  used  for  n>ad  paxpMM  the  grantor  or  bis  mh 
eesgors  in  title  would  have  the  right  to  demand  of  the  county  a  reeonvey- 
nnee  of  the  property  when  it  was  abandoned  for  road  puriHJses. 


442  BIENNIAL   REPORT   OF    TIIE   ATTORNEY   GENERAL 

However,  in  a  great  many  Instances  the  right-of-way  for  roads  in  Florida 
consists  of  a  mere  easement  over  private  lands  for  road  purposes,  in  which 
event  whew  the  road  is  abandoned  the  title  reverts  to  the  owner  of  the  ad- 
joining land. 

In  the  absence  of  any  special  deed  or  contract  the  presumption  is  that 
the  abutting  land  owners  own  the  fee  simple  title  to  the  highway  to  the 
center  of  the  road  subject  only  to  the  public  use  of  the  highway  for  the 
purpose  of  traveling.  Accordingly,  when  the  public  authorities  abandon  the 
use  of  the  highway  for  travel,  the  land  reverts  to  the  abutting  land  owners. 
See  Ludlow  vs.  Cedar  Keys,  15  Fla.  306;  Gelger  vs.  Filor,  8  Fla.  325:  Rawls 
vs.  Tallahassee  Hotel  Co.,  43  Fla.  288;  Florida  Southern  Railway  Co.  vs. 
Hrown.  23  Fla.  104. 

Trusting  this  answers  your  inquiry.  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

POLICE  COURT  JUDGE— DISQUALIFICATION. 

January  23.  1928. 
Dear  Sir: 

I  have  yonr  letter  of  January  9th.  asking  my  opinion  as  to  whether  or 
not  the  judge  of  a  police  court  can  be  legally  recused  on  account  of  prejudice. 

The  matter  in  question  was  before  the  Circuit  Court  of  Hillsborough 
county  in  a  suit  In  which  a  writ  of  prohibition  was  issued  against  Munici- 
pal Judge  Leo  Stalnaker  of  Tampa,  Circuit  Judge  Parks  in  that  case  ruled 
that  there  was  no  method  prescribed  for  disqualifying  a  police  court  judge. 
His  ruling  was  api>ealed  to  the  Supreme  Court  and  the  case  is  now  pending 
on  the  docket  of  that  court. 

Personally,  I  think  the  decision  of  Judge  Parks  is  clearly  wrong.  The 
laws  of  all  the  states  contemplate  a  fair  and  impartial  trial  of  the  defendant. 
In  considering  what  a  fair  and  impartial  trial  was,  as  it  involved  due  proc- 
eas  of  law,  the  Supreme  Court  of  the  United  States  recently  declared  in 
cases  from  Ohio  that  due  process  of  law  meant  a  trial  before  a  judge  who 
was  not  interested  or  prejudiced  against  the  accused  and  the  court  declared 
nn constitutional  trials  held  before  magistrates  in  Ohio  who  were  given  a  por- 
tion of  the  fines  assessed  by  them  as  their  compensation. 

This  case  was  based  upon  the  general  principles  of  the  common  law  con- 
cerning what  constitutes  due  process  of  law.  On  the  same  theory  as  that 
given  *by  the  Supreme  Court  of  the  United  States  T  think  that  a  police  court 
judge,  if,  prejudiced,  would  not  be  an  impartial  judge  and,  therefore,  would 
have  no  authority  as  judge  to  sit  as  judge  in  a  case  in  which  he  is  prejudiced. 

The  charter  of  Lake  Worth  says  nothing  about  the  disqualification  of 
city  judges  yet  undoubtedly  a  municipal  judge  could  not  try  bis  son  or 
brother  on  the  ground  of  his  relationship.  It  must,  therefore,  be  considered 
in  connection  with  the  general  provisions  of  law  applicable  to  disqualification 
of  judges  in  this  Stnte,  which  general  provisions  apply  with  equal  force  to 
judges  of  municipal  courts. 

In  the  absence  of  any  express  provision  on  the  subject  It  would  appear 
that  the  same  appointing  power  which  has  authority  to  appoint  a  municipal 
judge  for  Lake  Worth  would  have  the  power  to  appoint  a  special  judge  to 
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sit  in  place  nf  a  municipal  judge  of  L;<ke  Worth  who  minbt  Ik*  disqualified  in 
u  particular  case. 

Trusting  this  answers*  your  letter  of  January  19tU.  I  am, 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

I'l'BLIC   LIBRARIES— WHO   ENTITLED  TO  FREE   T'SE 

January  24,  1028. 
Dear  Sir: 

I  am  of 'the  opinion  that  tinder  Sections  1K7&-S0  the  only  persons  who  are 
legally  entitled  to  free  use  of  public  libraries  established  under  city  lawa  are 
the  'inhabitants"  of  the  city  or  town  in  question. 

By  "inhabitants"  is  meant  residents  of  the  city  or  town  who  have  their 
homes  therein.  While  there  fs  nothing  In  the  law  to  prohibit  the  city  or 
town  authorities,  pursuant  to  its  powers,  to  make  rules  and  regulations  re- 
garding the  use  of  public  libraries  and  to  provide  that  said  library  shall  b» 
free  to  all  persons  who  may  care  to  use  the  same  yet  there  does  not  appear- 
to  be  any  rested  right  to  such  free  use  so  far  as  the  statutes  are  concerned 
except  in  the  specified  "inhabitants." 

A  city  or  town  partakes  very  much  of  the  nature  of  an  ordinary  eorjx>- 
ratlon  insofar  as  such  matters  as  public  libraries  and  kindred  institutions  arc 
concerned  and  It  is  well  within  the  power  of  the  city  authorities  to  confine 
the  use  of  these  institutions  to  the  contemplated  inhabitants  of  the  particular 
places  without  thereby  being  guilty  of  any  discrimination  against  others  who 
might  be  temporarily  in  the  city  or  town  hut  who  are  not  legally  entitled  to 
insist  upon  the  free  legal  use  of  such  institution. 

Trusting  this  answers  your  letter  of  the  20th,  I  am. 

Cordially  yours. 

FRED  H.  DAVIS,  Attorney  General. 

DEATH    CERTIFICATE— WHO    AITHORIZED    TO    SIGN 

February  3.  KM& 
Dear  Sir: 

I  have  your  letter  of  February  1st,  asking  my  opinion  as  to  what  persons 
nre  competent  to  sign  death  certificates  which  are  required  by  the  Vital  Sta- 
tistic Law  of  Florida. 

In  the  first  place  It  will  be  noted  that  under  Section  2075.  Hevlaed  Gen- 
eral Statutes  of  Florida,  the  certificate  of  death  provided  for  Is  one  required 
to  be  authenticated  by  the  signature  of  any  competent  person  who  may  be 
acquainted  with  the  facts  relating  to  the  death. 

However,  when  any  physician  has  had  any  connection  with  the  case  or 
with  the  deceased  prior  to  his  death.  Section  2II7G  provides  that  a  death  cer- 
tificate shall  be  signed  by  a  physician  Inst  in  attendance  on  the  deceased, 
which  means  that  If  there  were  any  physician  last  In  attendance  upon  the 
deceased  such  physician  should  sign  a  certificate,  which  certificate  forms  a 
part  of  the  death  certificate.  If  there  were  no  physician  last  In  attendance 
on  the  deceased,  this  certificate  is,  of  course,  not  required. 

From  the  very  nature  of  the  case  the  death  certificate  of  the  physician 
last  In  attendance  on  the  deceased  as  mentioned  in  the  statute  must  be  signed 
by  the  person  who  is.  or  who  assumes  to  be,  such  physician  regnrdless  of 
whether  he  or  she  was  a  regularly  licensed  physician  or  not. 
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I  am.  therefore,  of  the  opinion  that  the  only  qualification  required  to 
sign  «  death  certificate  under  Section  207(1  is  that  the  doctor  signing  the  same 
should  have  heen  ttie  persoo  who,  in  the  capacity  of  a  physician,  whether 
legally  authorized  to  act  in  that  cajuicity  or  not,  last  attended  the  deceased. 

It  is  obvious  that  if  someone,  without  hcim;  qualified  to  do  so.  undertook 
to  attrad  u  person  who  died  and  then  signed  a  certificate  of  death,  Riving  the 
,il lived  cause  of  death,  this  certificate  would  I  e  the  best  menus  by  which  such 
incompetent  or  otherwise  unauthorized  person  could  be  detected  and  brought 
to  answer  in  the  courts  for  having  assumed  to  act  in  a  capacity  in  which  he 
had  no  right  to  act. 

Trusting  this  answers  your  inuuiry.   I  am. 
Very  tru!y  yours, 

FRED  II.  HA  VIS.  Attorney  tieueral. 

PUGILISTIC  EXHIBITS— WHEN  ArTHORIZED. 

April  14,  1928. 
Dear  gfr  : 

Pugilistic,  exhibits  are  prohibited  by  the  laws  of  Florida,  except  when 
conducted  trotter  the  auspices  of  the  American  Legion.  National  Guard  or 
any  athletic  association  of  a  college. 

There  is  nothing  whatever  governing  the  holding  of  wrestling  matches 
and  accordingly  the  town  may  license  such  matches  to  be  held  In  the  town 
if  it   is  desired  to  do  so. 

As  to  boxing  mutches,  the  town  has  no  righi  to  authorize  anyone  to  con- 
duct a  pugilistic  exhibit  ion.  except  ns  permitted  liy  Chapter  12213.  Acts  of 
1927,  which  contains  a  provision  to  the  effect  that  nothing  contained  in  the 
law  of  the  State  of  Florida  "or  umnicrpal  regulation  shall  be  construed  as 
applying  to  boxing  matches  held  under  the  auspices  of  the  American  Legion, 
companies  or  attachments  of  the  Florida  National  Guard,  the  Y.  M.  C.  A.  or 
any  college  which  is  a  memlier  of  any  recognized  amateur  athletic  association. 
whether  aa  admission  fee  is  charged  or  not.  provided  that  no  prizefights  shall 
lie  held  for  a  national  or  international  title." 

Trusting  this  answers  your  inquiry  of  April  7th.  I  am. 
Very  truly   yours. 

FRED  H.  DAVIS,  Attorney  General. 

PRIMARY   ELECTION   LAW— VI0I.ATION8, 

June  15,  1928. 
IXnr  Mr: 

Answeri us  yours  of  the  l!th  iust,,  I  would  suggest  that  you  look  up  Sec- 
tions 5886,  5890.  5931  and  5932,  Revised  General  Statutes,  which  relate  to 
the  duties  of  officers  at  Primary  Elections. 

Drunkenness  at  the  polls  could  !>e  punished  under  Section  5172,  Revised 
General  .Statutes. 

Disturbance  of  an  assembly  would  be  punishable  under  Section  5448, 
Revised  Genera]  Statutes, 

I  especial ly  direct  your  attention  to  Section  5932,  Revised  General  Sta- 
tutes, which  provides  that  it  shall  lie  the  duty  of  the  grand  jury  in  each 
county  at  its  first  meeting  after  the  holding  of  a  Primary  Election  to  make 
special  investigation  to  determine  whether  or  not  there  have  been  any  viola- 
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rions  of  tlii'  provisions  of  tile  election  law  ami  if  sufficient  ilalu   is  presented 
tile   indictments  for  rhe   violations. 

1  presume  this  duty  will  1m*  pet formed  hy  flic  grand  jury  nf  your  county 
when  it  next  convenes  ami  if  you  are  apprehensive  tbnt  the  law  luis  mil  lieeh 
followed  your  remedy  Is  to  make  your  complaint   licfore  Midi  grand  jury. 
Trusting  this  answers  your  iuuuiry.  I  nui. 
Very  truly  your*. 

FRED  H.   DAVIS,   Attorney   General. 

TAX  DEEDS— WHO  ATTHO  HIKED  TO  I  SSI  K. 

June   IK,   lP-v 
hear  Sir : 

Answering  your  letter  of  ,\J.ay  2filh.  I  l>eg  to  advise  thut  the  Supreme 
Court  of  this  State  litis  held  tbnt  n  tax  ileeil  to  the  purchaser  at  a  sale  for 
city  taxes  is  proiierly  executed  in  the  nauie  of  the  State  as  grantor. 

See  Florida  Savings  Hank  vs.  Brittnn,  20  Fla.  507.  Stieff  vs.  Hnrtwell. 
:15  Fla.  006. 

1  am  of  the  opinion  thai  under  the  holdings  of  the  Supreme  t'onrt  above 
referred  to  construing  Section  TBS,  Revised  General  Statutes  of  Florida,  that 
all  tax  deeds  Hased  on  tax  certificates  issued  hy  the  town  of  Edgcwater  should 
lie  issued  hy  the  Clerk  of  the  Circuit  Court  of  the  county  as  provided  for 
liy  Section  793,  but  should  lie  issued  in  the  name  of  tin'  Iowa  of  Edgcwuter 
as  grim  tor. 

I  do  not  think  that  you  as  City  Clerk  have  any  authority  to  issue  a  tax 
deed  without  some  sini-inl  authority  for  so  doing. 

Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

MUNICIPAL    bonds— CLERK    CIRCUIT    COl'HT    ENTITLED    T<i    COM 
PENSATION  FOR  SIGNING. 

July  2.  1028. 
hear  tiir: 

I  have  your  letter  of  June  22nd  in  which  you  ask  my  opinion  us  to 
whether  or  not  the  Clerk  of  the  Circuit  Court  Is  entitled  to  compensation 
for  signing  validated  municipal  bonds  as  rcuuired  hy  Section  XitX).  Revised 
General  Statutes,  when  considered  in  connection  with  Section  3(JH4,  Revised 
General  Statutes,  as  applied  to  bonds  issued  in  1925  and  1920. 

Section  3300  requires  that  the  Clerk  of  the  Circuit    Court   shall  endorse 

the  1 'is  as  having  l>een  vnlidated  by  a  decree  of  the  Circuit  Court  aud 

such  endorsement  Is  made,  by  the  statute,  equivalent  of  a  certified  copy  of 
the  final  decree  of  validation. 

The  uniform  construction  of  this  law  throughout  the  State  is  that  the 
Clerk  of  the  Circuit  Court  is  entitled  to  compensation  for  signing  validated 
municipal  l>onds  under  the  provisions  of  Section  :v.',t jo  and  that  he  should  tic 
paid  at  the  rate  of  twenty  cents  p*r  hundred  words  or  fraction  thereof  for 
each  certificate  signed. 

If  he  Is  required  to  aMx  his  seal.  Section  308*  allows  an  additional 
charge  for  affixing  seal  but  there  is  nothing  in  Section  3300  which  requires 
the  seal  to  be  affixed  as  a  part  of  the  required  certificate,  although  I  am 
aware  that  such  a   riipiircmenf  is  u  sun  liy  insisted  upon  hy  the  bond  |>eople, 
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The  punsise  of  including  n  special  fee  for  this  ill  the  new  Clerk's  Fee 
Hill  whs  to  reduce  the  amount  of  charge  which  was  heretofore  applicable. 

I  in \\i in  also  call  your  attention  to  the  fact  that  in  many  cases  the  Clerk 
of  the  Circuit  Court  voluntarily  agrees  to  accept,  a  fee  iu  an  agreed  amount 
for  signing  the  bonds  in  the  manner  referred  to  iu  consideration  of  the  fact 
that  the  certificate  Is  usually  a  trendy  printed  upon  the  bonds  and  all  he  bag 
to  do  is  to  sign  his  name. 

Trusting  this  answers  your  inquipy,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

TAXATION— ASSESSMENT  OF  IMPROVEMENTS  DISCRETIONARY. 

July  fl.  1928. 
hear  Sir: 

Answering  your  letter  of  July  3.  I  l>eg  to  advise  that  the  taxing  laws 
of  the  State  contemplate  the  actual  value  of  the  property  as  of  January  1 
shall  he  the  basis  of  taxation.  The  courts  have  said  that  the  primary  end 
to  be  attained  is  equalization  of  taxes  rnther  than  the  assessment  of  any 
particular  figure  of  valuation.  The  matter  of  whether  improvements  on  prop- 
erty which  are  not  completed  by  January  1  could  be  Included  iu  the  valuation 
on  a  pro  rata  basis  is  a  matter  which  is  exclusively  for  the  tax  assessor  to 
determine  as  a  question  of  fact.  If  the  tax  assessor  feels  that  the  property 
which  is  undergoing  improvement  attains  no  higher  value  by  reason  of  the 
improvement  until  after  the  improvement  is  fully  completed  he  could  not  put 
such  improvement  on  as  nu  increase  iu  valuation.  On  the  other  hand,  if  iu 
fact  the  lM>ginniug  of  au  improvement  on  property  makes  an  increase  iu  the 
value  thereof  which  increases  progressively  as  the  improvement  goes  along. 
such  increase  may  lie  taken  into  consideration  iu  making  the  valuation,  even 
though  the  improvement  lie  not  completed  on  January  1.  I  might  add  that 
the  universal  practice  of  tax  assessors,  however.  Is  not  to  assess  the  value 
of  improvements  until  the  improvements  are  eompteteil. 

Yours  very  truly. 

FRED  H.  DAVIS,  Attorney  General. 

1  >ERELICT   PKOPERT Y— DISPOSITION. 

July  0.   1927. 
Dear  iS'i'r : 

I  beg  to  acknowledge  receipt  of  your  letter  of  July  Oth.  makiug  Inquiry 
as  to  the  method  by  which  derelict  or  wrecked  automobiles  may  Ite  disposed 
of  by  your  local  authorities.  In  this  connection.  I  wish  to  call  your  at- 
tention to  Sections  3887  to  3802,  inclusive,  which  lay  down  the  manner 
derelict  property  may  be  disposed  of.  The  procedure  requires  that  the  county 
judge  shall  issue  an  order  to  the  sheriff  to  take  charge  of  the  wrecked  derelict 
property  and  sell  the  same.  One-half  of  the  proceeds  to  go  to  the  salvors 
or  persons  finding  such  goods,  and  the  remainder,  less  the  fees  for  the 
sale,  must  be  paid  over  to  the  Commissioner  of  Agriculture  to  Be  by  him 
paid  into  the  State  Treasnry.  In  your  case  I  would  consider  that  your  city 
is  the  salvor  and  would  be  entitled  to  one-half  of  the  price  received  for  such 
derelict  goods,  or  automobiles  as  in  this  case,  and  that  the  balance  less 
the  fees  incident  to  such  sale  would  go  to  the  Commissioner  of  Agriculture 
to  be  turned  over  to  the  State  Treasurer. 
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It  may  be  that  you  have  some  special  provision  In  your  city  charter 
which  would  allow  yon  to  handle  this  matter  by  virtue  i>r  your  authority  to 
act  as  a  city,  and  in  such  event  it  would  not  be  necessary  for  you  to  pursue 
the  general  State  law.  As  I  have  no  means  by  which  to  acquaint  myself 
with  the  provisions  of  your  charter  recording  matters  of  this  kind,  I  am. 
therefore,  unable  to  advise  you  as  to  the  effect  of  such  provisions  should 
they  exist.  However,  in  the  absence  o*  such  provisions  iu  your  charter.  I 
think  you  would  hare  to  follow  the  State  law  referred  to  above,  and  If  you 
do  so  I  am  sure  the  Comptroller  will  issue  you  a  proper  certificate  to  nil 
cars   sold   tinder  Ritch   proceedings. 

Yours  very   truly, 

FRED  H.  DAVIS,  Attorney  General. 

PRISONERS— LAW  PROVIDES  SHERIFF'S  FEE  FOR  FEEDING 

September  18,  1928. 

Dear  Sir: 

Answering  your  letter  of  September  12th,  I  beg  to  advise  thai  there  is 
nothing  in  the  law  which  warrants  a  sheriff  In  charging  more  for  feeding  pris- 
oners than  the  amounts  fixed  by  law. 

The  mere  fact  that  a  prisoner  has  been  itmvlcted  and  sentenced  does  not 
change  this  rule,  as  I  see  the  matter. 

As  to  the  question  of  furnishing  wood  and  cooking  utensils  for  the  prep- 
aration of  meals  for  prisoners,  I  beg  to  advise  that  this  matter  is  left  en- 
tirely up  to  the  County  Commissioners.  Theoretically,  the  fees  allowed  the 
sheriff  are  supposed  to  cover  these  items,  but  it  Is  the  usual  practice  of  all 
the  counties  throughout  the  State,  with  which  I  have  had  any  contact,  for 
the  County  Commissioners  to  furnish  fuel  and  cooking  utensils  for  use  at  the 
county  jail,  although  there  Is  no  special  law  requiring  them  to  do  so. 

The  sheriff  Is  not  supposed  to  make  a  profit  on  the  feeding  of  prisoners. 
The  amounts  allowed  by  law  are  to  reimburse  him  for  the  expense  of  feeding 
prisoners  and  the  amounts  fixed  by  the  law  are  Just  about  twice  the  amount 
which  the  U.  S.  Government  allows  for  the  feeding  of  soldiers  in  the  V.  S. 
Army. 

.  Trusting  this  answers  your  inquiry,  I  am. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

NATIONAL  BANKS— POWER  TO  TAX 

September  18,  1928. 
Dear  Sir: 

I  think  your  question  of  September  8th  will  tte  answered  by  a  reading  of 
the  case  of  Roberts,  Tax  Collector,  vs.  First  National  Bank  of  Pensacola,  115 
So.  261,  in  which  the  question  of  the  power  to  tax  national  banks  is  fully 
discussed. 

It  is  due  to  this  particular  case  that  the  banks  are  taking  the  position  to 
which  you  refer. 

I  do  not  believe  that  a  national  bank  can  be  made  to  pay  an  occupation 
tax  unless  the  same  is  expressly  permitted  by  the  Federal  statute.  For  Fed- 
eral statute  on  the  subject,  see  Section  5219,  Revised  Statutes,  U.  8. 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 
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] '  I  ,A  TS— I!  K V<  )CAT  I  f )X  OF 

September  18.  1928. 
Itftir  Sir: 

It  is  not  within  my  province  to  pass  upon  the  legality  of  particular  caws 
based  upon  a  special  set  of  facts. 

AH  I  can  say  is  that  as  a  general  propnsRiou  where  a  map  or  plat  lias 
been  properly  prepared  and  tiled  and  accepted  by  the  city,  dedicating  streets 
and  avenues,  the  fee  simple  title  under  the  present  laws  nf  this  State  to  ail 
streets  and  avenues  shown  on  the  pla'1  passes  to  the  city  iiikjii  its  acceptance 
of  the  plat. 

This  gives  rise  to  three  classes  of  rights  : 

1.  The  rights  of  the  city  to  the  streets  ; 

2.  The  rights  of  property  owners  who  I  my  Jots  with  reference  to  the 
Hat:  and 

3.  Ui^lii   of  the  dedicator  who  prepared  anil  tiled  the  plat. 

If  no  lots  have  heen  sold  in  a  platted  subdivision  it  is  prnliahly  legal  for 
the  dedicator  to  file  a  new  plat  which  eliminates  the  streets  and  avenues  and 
if  such  plat  is  properly  approved  by  the  City  Council  under  such  circumstances 
as  to  amount  ro  a  release  of  the  title  to  the  street,  the  former  plat  can  ne 
abrogated. 

The  mere  tiling  of  a  plat  without  approval  by  tljp  city  cannot  revoke  a 
j.lat  already  filed. 

The  present  law  requires  that  before  a  plat  can  be  approved  ami  tiled  a 
survey  corresj Minding  to  the  plat  be  made  and  marked  out  upon  the  ground, 
'litis  is  supposed  (o  eliminate  any  difference  between  width  of  streefB  shown 
on  the  plate  and  the  width  shown  on  the  ground.  Where  there  is  a  conflict 
Let  ween  an  actual  survey  and  a  plat,  the  actual  survey  controls. 

Trusting  this  information  will  lie  of  value  to  you,  T  am. 

Very  truly  yours, 

FRED  11.  liAVIS.  Attorney  Cenerul. 

VETERANS.   IHSARI.Elt—  WHEN'   LICENSE  TAXES   NOT   REQITtREl). 

September   IK,   1828. 
Bear  sir; 

Referring  to  your  letter  of  the  loth  inst..  I  beg  to  advise  in  my  opinion 
Senate  Rill  Xo.  25ft  was  intended  to  reach  only  that  class  of  disabled  war 
veterans  who  were  depended  1  upon  their  own  efforts  for  support  and  who 
desired  to  conduct  some  little  persoaal  business  or  occupation,  for  which  a 
license  fax  is  required  and  which  the  State  thought  they  should  be  relieved 
of  paying.  1  have  previously  so  indicated  in  several  opinions  written  on  this 
subject. 

I  do  not  think  (hat  a  veteran  is  entitled  to  have  but  one  license  nor  do 
I  think  that  the  fact  that  he  is  a  member  of  a  partnership  composed  of  sev- 
eral  individuals  entitles  him  to  the  exemption   mentioned  in   the  statute. 

I  have  also  indicated  that  1  thought  the  license  must  be  to  cover  n  tiusi- 
uess  which  the  veteran  himself,  personally,  operates  more  or  less  entirety 
through  his  own  efforts,  t  do  not  think  that  a  veteran  has  a  right  to  take 
out  a  license  for  a  business  and  turn  it  over  to  someone  else  to  run  ami  give 
none  of  his  time  to  It  and  still  claim  the  exemption, 

1    realise   that    the   law   is   a   salutary   one   but    at    the   same   time   is   one 
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which  is  capable  of  great  abuse  and  that  the  stum-  is  ln-jnu  abused  by  people 
who  were  never  intended  to  be  benefited  by  it. 

I  have  run  across  alleged  disabled  Spanish  American  War  Veterans  whit 
were  much  more  qualified  to  do  a  day's  manual  labor  than  1  am  who  claimed 
to  be  disabled  to  the  extent  that  they  were  unable  to  [H>rform  manual  lalmr 
and  wanted  a  license  under  this  law  gratis. 

The  tax  collector  Is  tbe  sole  and  exclusive  judge  as  to  whether  or  not 
a  veteran  is  so  disabled  as  to  entitle  such  veteran  to  this  exemption,  and  I 
would  endeavor  to  administer  the  law — if  I  were  a  tax  collector — in  con- 
junction with  the  local  American  Legion  authorities,  who  might  designate 
some  doctor  tn  whom  they  had  confidence  to  lie  examining  physician  and 
who  would  refuse  to  certify  any  veteran  for  a  license  who  was  really  not  towi 
fuh-  disabled  and  unable  to  ]>erform  manual  labor,  as  the  statute  preserlWs. 

In  that  class  of  cases  where  a  bond  is  required  for  the  faithful  perform- 
ance of  a  duty,  such  as  the  duty  to  propcrtly  operate  a  taxicaii  in  a  city 
without  injury  to  the  public,  the  requirement  of  bond  is  deemed  a  itollce 
regulation  and  Senate  Bill  239  does  not  In  anywise  authorize  the  Issuance  of 
a  license  to  anyone  who  does  not  give  the  required  bond.  In  fact,  all  that 
Senate  Bill  No.  259  does  do  is  to  relieve  a  worthy  disabled  veteran  from  the 
paymeut  of  a  fee,  State,  city  or  county,  for  the  privilege  of  earning  his  own 
living  mainly  through  his  own  efforts. 

I  enclose  herewith  copy  of  the  latest  letter  I  have  prepared  on  this  subject. 
Very  truly  yours. 

FRED  H.  DAVIS.  Attorney  General. 

TAX  EXEMPTIONS— WHEN  WIDOWS  AND  DISABLED  PERSONS 
WAIVE  BIGHT  OF. 

October  2.  i»2s. 
Bear  Sir: 

I  acknowledge  the  receipt  of  letter  of  September  27th,  addressed  to  me 
by  Mr.  J,  D.  Bryan,  chief  of  collection  bureau,  in  which  he  requests  my 
opinion  as  to  whether  or  not  widows  and  disabled  persons,  who  are  entitled 
to  tax  exemptions,  can  claim  a  refund  of  the  taxes  paid  after  payment  has 
lieen  made,  irrespective  of  any  claim  for  exemption. 

I  will  answer  your  request  for  my  opinion  with  the  understanding,  of 
course,  that  this  is  a  matter  which  is  primarily  within  the  province  of  your 
own  city  attorney  and  about  which  I  would  express  no  opinion  except  as  a 
matter  of  information. 

The  constitutional  provision  allowing  a  $5<HI  exemption  to  widows  and 
disabled  persons  is  intended  to  operate  for  the  benefit  of  such  widows  and 
disabled  persons  as  make  it  appear  to  the  duly  constituted  authorities  that 
they  are  entitled  to  the  exemption  which  they  claim. 

Claim  for  exemption  should  he  made  promptly  and  I  am  of  the  opinion. 
that  a  person  who  waits  until  after  lie  has  paid  his  taxes  and  who  has  paid 
in  his  taxes  without  claiming  his  constitutional  exemption  is  deemed  thereby 
to  have  waived  his  right  to  such,  exemption  as  to  the  taxes  which  he  has 
paid  and  that  there  is  neither  a  duty  or  i«>wer  in  the  taxing  authorities  to 
refund  such  money. 

I  think,*  however,  that  a  properly  entitled  widow  or  disabled  person  haft 
a  right  to  claim  his  exemption  at  any  time  up  and   until  the  time  of  actual 

I&— A.  G. 
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payment  and  that  when  the  same  is  claimed  and  properly  substantiated  the 
tn*  collector  should  allow  the  exemption  and  take  credit  on  bis  nccounts  for 
the  amount  of  the  allowance*  unless,  of  course,  some  other  method  is  pro- 
vided  in  your  charter  or  city  ordinance  for  making  tbis  claim. 
Trusting  tbis  information  will  be  of  value  to  yon,  I  am. 
Very  truly  yours, 

FREE>  H.  DAVIS.  Attorney  General. 
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im. 

UNOFFICIAL  OPINIONS 

The  following  are  only  a  few  of  the  opinions  rendered  by  this  of- 
fice to  various  persons  in  this  State  which  may  be  of  interest  to  the 
public  generally: 

BANK  STOCK  ASSESSMENT— IX  RE  Sl'l'REME  CCHRT  BUUKG 
Beat  Bir:  August  0,  1827. 

I  wish  to  acknowledge  receipt  of  your  letter  of  August  1ft.  with  reference 
to  the  recent  bank  stock  tax  ruling  of  the  Supreme  Court.  To  summarize  the 
matter  briefly,  the  Supreme  Court  held  that  where  It  was  made  to  appear 
that  the  tax  assessor  had  assessed  the  capital  stock  of  a  national  bank  hut 
had  omitted  to  assess  for  taxation  the  capital  stock  of  other  corporations 
engaged  in  money  lending  In  competition  with  luniks  and  had  failed  to  assess 
for  taxation,  mortgages,  stocks,  bonds,  and  other  property  similar  to  hank 
stock  and  which,  under  our  laws,  are  equally  liable  for  taxation  as  bank 
stock,  that  such  conduct  of  the  tax  assessor  constituted  discrimination  which 
would  entitle  the  bank  to  go  Into  a  court  of  equity  and  obtain  relief  there- 
from. The  Court  expressly  held  that  hank  stock,  as  ell  other  s|*ecies  of 
property,  is  taxable  and  its  ruling  was  predicated  entirely  upon  the  idea  of 
discrimination.  This  is  where  I  predicated  my  quoted  statement  upon  to  the 
effect  that  even  State  banks  would  be  exempt  under  the  recent  ruling  of  the 
Supreme  Court.  That  is  to  say,  that  if  the  Supreme  Court  sticks  to  Its  opinion 
that  the  tax  assessor  must  assess  all  bonds,  mortgages  and  monies  in  banks 
i.ml  other  personal  property  in  order  to  prevent  discrimination  against  banks 
In  assessing  their  capital  stock  and  thereby  collect  a  capital  stock  tax  against 
banks,  it  means  that  either  one  of  two  things  must  happen ;  first,  all  hanks 
must  be  exempted  from  taxation  of  their  capital  stock,  or,  second,  tax  asses- 
sors must  be  made  to  do  their  duty  as  lufd  down  by  the  Supreme  Court  and 
put  on  the  tax  books  all  mortgages.  In. mis.  monies  in  banks  and  capital  stock 
tf  private  corporations. 

You  can  readily  see  that  if  the  banks  In  this  State  generally  Insist  upon 
raising  this  question  of  discrimination  it  is  going  to  result  In  the  placing  of 
mortgages,  stocks,  bonds,  hank  deposits,  etc.,  on  the  tax  hooks,  In  order  lo 
make  the  bank  stock  liable  for  taxation  and  thereby,  the  banks  are  going  to 
suffer  more  by  forcing  upon  the  tax  hooks  that  class  of  property  which  has 
always  been  Ignored  than  if  they  paid  their  taxes  and  said  nothing  a  hoi  it  it, 
even  though  they  are  discriminated  against. 

I  might  conclude  by  saying  that  I  am  a  director  of  a  State  bank  myself, 
and  so  far  as  our  bank  is  concerned,  we  have  taken  the  view  that  It  Is  better 
for  us  to  pay  the  capital  stock  tax  assessed  against  ns  (hnn  to  realize  upon 
the  biddings  of  the  Supreme  Court  to  raise  a  question  of  discrimination  and 
thereby  bring  increased  taxes  upon  the  whole  community  by  forcing  the  tax 
assessor  to  place  mortgages,  notes,-  bonds  and  private  corporation  stock  upon 
the  tax  books.  The  State  and  counties  cannot  afford  to  lose  this  revenue,  and 
if  they  are  compelled  to  elect  in  doing  so  and  in  placing  more  property  In  the 
tax  books  there  is  no  doubt  in  my  mind  than  that  more  property  shall  go  on 
the  tax  books  in  order  to  collect  from  the  banks  what  they  have  heretofore 
paid  without  protest. 
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My  information  is  that  Mr.  Amos,  Comptroller,  is  instructing  all  tax 
assessors  to  collect  all  bank  taxes  as  heretofore  in  the  absence  of  any  litiga- 
tion brought  against  them  predicated  upon  the  holding  of  the  American  Na- 
tional Bank  case  of  Pensaeola. 

Trusting  this  answers  your  inquiry,  I  am, 
Yours  very  trnly, 

FEED  H.  DAVIS,  Attorney  General. 

JUSTICE  OF  THE  PEACE— JURISDICTION. 

November  17,  1027. 
Dear  Sir: 

I  beg  to  acknowledge  the  receipt  of  your  letter  of  November  141  h,  ask- 
ing my  opinion  in  regard  to  certain  matters  therein  stated. 

Under  the  statutes  there  appears  to  be  no  doubt  as  to  the  power  of  a 
justice  of  the  peace  to  issue  warrants  for,  and  bind  over,  persons  to  the 
proper  court  for  prosecution  on  charges  of  violating  the  liquor  laws. 

Justices  of  the  peace  are  constitutional  committing  magistrates  and  as 
such  have  power  to  issue  warrants  for  offenders  against  all  laws  of  the 
State,  even  though  the  Legislature  has  hy  statutory  enactment  deprived  jus- 
tices of  the  peace  of  their  right  to  try  offenders  for  violating  the  prohibition 
laws  when  sittiug  as  trial  courts. 

In  regard  to  the  second  paragraph  of  your  letter,  there  seems  to  be  no 
doubt  that  when  a  constable  executes  a  lawful  warrant  for  an  offender 
against  the  laws  of  the  Stnte  that  he  is  entitled  to  his  fees  for  executing 
such  warrant,  regardless  of  the  outcome  of  the  trial  or  hearing  had  therein. 
An  opinion  to  this  effect,  I  believe,  was  rendered  by  former  Attorney  General 
Thomas  F,  West  and  I  fully  concur  with  him  in  this  respect,  which  is  fully 
iu  conformity  with  the  plain  language  of  the  law. 

On  the  other  hand,  the  statutes  provide  that  where  a  committing  magln- 
trate  issues  a  warrant  and  binds  over  a  defendant  against  whom  no  in- 
formation or  indictment  is  found  that  such  justice  is  not  entitled  to  any 
fees  for  such  services  and  the  same  section  of  the  law  recognizes  the  right  of 
the  officer  serving  process  to  have  his  fees  paid  him — Section  6174,  Kevlseii 
General  Statutes. 

You  will  understand  that  this  opinion  is  merely  given  as  a  matter  of 
information  and  is  not  in  any  sense  any  official  opinion  of  this  office,  as 
we  are  not  authorized  to  render  such  official  opinions  to  private  parties. 

Very  truly  yours, 

FRED  H.  DAVIS.   Attorney  General. 

TAX   CERTIFICATES— REDEMPTION. 

February  4,  1928. 
Dear  Sir: 

I  have  your  letter  of  January  14th,  inquiring  whether  or  not  any  of- 
ficial opinions  have  been  rendered  by  the  Attorney  General  upon  Chapter 
7806,  Acts  of  1919,  relating  to  the  redemption  of  tax  certificates  held  hy  the 
State   of  Florida. 

Careful  search  of  the  archives  of  the  office  fails  to  reveal  any  opinion 
which  touches  upon  the  matter  you  Inquire  about  in  the  second  paragraph  of 
your  letter.     I  find,  however,  that  the  law  has  been  construed  by  the  Comp- 
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(roller's  office  for  some  time  and  apparently  Its  construction   has  been  ac- 
cepted as  carrying  out  the  meaning  and  intent  of  this  statute. 

The  construction  placed  upon  the  statute  liy  the  Comptroller  is  that  the 
statute  was  passed  to  promote  the  redemption  of  tax  certificates  held  by  the 
State.  In  order  to  encourage  the  red  em  prion  of  8neh  tax  certificates  the 
statute  provides  that  where  a  tax  certificate  has  been  issued  based  uiion  o 
certain  raluatlou  and  subsequent  to  the  assessment  upon  which  the  (as  cer- 
tificate was  based  the  value  of  the  land  is  reduced,  the  person  redeeming  shall 
have  the  benefit  of  the  last  assessed  valuation  placed  upon  the  laud  by  the 
tax  assessor  so  as  to  entitle  him  to  redeem  any  outstanding  tax  certificates 
held  by  the  State  upon  the  basis  of  the  last  assessed  valuation  which  appears. 

For  example,  land  may  have  been  assessed  at  .$3.u<ki  and  tax  certificate 
issued  upon  the  land  for  the  unpaid  taxes  for  a  particular  year.  The  nt-xf 
year  the  tax  assessor  may  have  reduced  the  valuation  of  the  same  land  to 
52,000.  In  such  a  case  the  $3,000  tax  certificate  may  be  redeemed  by  the 
payment  of  taxes  mentioned  in  the  certificate  figured  on  a  $2,<KX)  valuation. 

The  law  also  intended  to  make  a  party  redeeming  from  a  State  tax  cer- 
tificate take  eare  of  all  current  taxes  as  well  as  past  due  taxes  and  ac- 
cordingly, if  he  redeems  after  April  1st  of  a  particular  year  he  mtisi  pay 
the  taxes  for  that  year  bused  upon  the  valuation  placed  upon  the  year  in 
question.  Thus,  parties  redeeming  tax  certificates  after  April  1st,  1H2K.  will 
be  compelled  to  pay  the  1928  taxes  upon  a  valuation  as  fixed  for  the  year 
1928  by  the  tax  assessor. 

Trusting  that  this  gives  you  the  Information  that  you  requested,  and 
with  kind  personal  regards,  I  am. 

Cordially  yours, 

FRED  H.  DAVIS.  Attorney  General. 

POLL  TAX— WHO  EXEMPT 

February  8,  1928. 
Dear  Sir : 

In  view  of  the  approaching  election  In  which  I  understand  the  Legion  Is 
participating  to  the  extent  that  It  is  going  to  attempt  to  get  all  good  citizens 
to  register  and  vote  without  regard  to  parties  or  politfcs  for  which  they  might 
vote,  I  think  it  would  he  well  to  call  one  of  the  provisions  of  our  election 
laws  to  the  attention  of  all  Legion  Posts. 

Section  215  of  the  Revised  General  Statutes  of  Florida,  as  amended  by 
Section  1  of  Chapter  8583,  Acts  of  1921,  provides  that  no  person  shall  be  pre- 
vented from  voting  on  account  of  not  having  paid  poll  tax  for  any  year  which 
shall  not  have  been  lawfully  assessed  against  him  or  her  by  reason  of  bis  or 
her  not  having  been  of  age  or  having  been  over  55  years  of  age,  or  who  has 
lost  a  limb  in  battle  or  »hall  have  become  disabled  in  the  United  8tate»  Army 
or  Nary  service  and  who  shall  have  procured  and  shall  efhihit  the  cert i /Irate 
of  the  Supervisors  of  Registration  to  that  effect. 

The  law  also  provides  that  where  a  person  has  been  in  the  State  less  than 
one  year  previous  to  any  general  election  he  shall  only  be  required  to  pay 
one  year's  poll  tax  if  subject  to  poll  taxes  provided  that  he  produces  a  |k>J1 
tax  receipt  from  the  State  from  which  he  moved. 

I  am  particularly  anxious  to  call  the  attention  of  all  Legion  Posts  to  the 
provisions  of  the  law  which  provides  for  exemptions  from  poll  taxes  for  all 
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persons  who  have  become  disabled  in  the  U.  S.  Army  or  Navy  service.  I 
think  the  language  also  includes  within  its  purview  service  la  the  U.  S.  Mu- 
rine Corps,  although  this  service  is  not  specifically  named. 

In  order  to  obtain  the  exemption  from  payment  of  poll  taxes  above  re- 
ferred to  all  persons  who  have  become  disabled  in  the  V.  S.  Army  or  Navy 
service  should  go  to  their  registration  officers  and  exhibit  to  such  registration 
officer  such  evidence  as  they  may  have  that  they  are  disabled.  The  registra- 
tion officer  will  then  give  them  a  certificate  showing  an  exemption  from  poll 
taxes  based  on  the  ground  of  such  disability.  The  disability  may  be  proved 
by  a  certificate  of  disability  issued  under  authority  of  any  of  the  medical 
officers  of  the  Fnlted  States  and  it  is  not  material  how  great  or  how  small 
the  disability  may  be.  The  important  fact  Is  that  disability  occurred  during 
the  service. 

Nor  Is  it  material  that  the  disability  was  incurred  while  the  country  was 
at  war  provided  it  was  incurred  during  the  service  of  the  claimant  in  either 
the  V.  S.  Army  or  Navy. 

In  addition  to  the  foregoing  it  might  be  well  to  mention  also  that  all 
officers  and  enlisted  men  of  the  Florida  National  Guard  are  exempt  from  the 
payment  of  poll  taxes  upon  securing  proper  certificates  from  their  commanding 
officers. 

With  kind  personal  regards.  I  am. 

Fraternally  yours, 

FRED  H.  DAVIS,  Attorney  General. 

COrXTY   OFFICERS— COMPENSATION   REPORTS 

March  17,  1928. 

He.nr  Sir: 

I  have  your  letter  of  March  15th,  relative  to  my  interpretation  of  Chapter 
11f>54.  Acts  of  102".  Laws  of  Florida,  relating  to  the  comjietisation,  reports, 
etc.,  of  county  officials. 

I  am  of  the  opinion  that  the  reports  required  to  be  made  to  the  County 
Commissioners  as  provided  by  Section  3  of  the  Act  must  include  every  form 
of  com]iensatlon  received  by  the  Clerk  of  the  Circuit  Court  in  his  official 
capacity  or  by  virtue  of  his  office,  which,  of  course,  would  include  his  salary  as 
<v  officio  Clerk  of  the  Board  of  County  Commissioners  and  ]>er  diem  for 
attendance  on  terms  of  court. 

It  seems  to  me  that  the  Act  should  he  construed  In  the  light  of  the  obvious 
outstanding  purpose  of  the  same  which  was  to  limit  the  compensation  of 
county  officials  to  the  aggregate  amounts  specified  in  Section  1  of  the  Act,  and 
this  purpose  would  be  largely  defeated  should  the  Act  be  so  interpreted  as  to 
except  from  its  terms  condensation  which  the  official  receives  by  virtue  of  his 
office  and  which  he  could  not  receive  except  by  reason  of  such  office. 

The  purpose  of  Section  3  as  understood  in  the  Legislature  and  also  as 
interpreted  by  the  county  officials  which  approved  and  sponsored  this  Act 
was  to  have  the  report  made  show  the  gross  Income  received  by  the  official 
colore  officii. 

In  regard  to  the  second  proposition,  which  includes  an  interpretation  of 
Section  1  of  the  Act,  I  think  that  the  scale  of  compensation  therein  provided 
for  is  the  aggregate  amount  which  the  official  is  entitled  to  receive  from  all 
sources  of  "income  so  collected  by  him."     The  latter  phrase  "income  so  col- 
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lected  by  hliu"  is  the  language  of  the  statute  and  undoubtedly  embraces  any 
compensation  which  may  have  been  collected  as  per  dlems  or  for  services  ren- 
dered in  an  e-r  officio  capacity  as  Clerk  and  Auditor  of  the  Board  of  County 
Commissioners. 

I  might  add  that  I  think  that  the  purpose  of  the  statute  is  clear  to  insure 
the  officer  an  income  to  the  amount  provided  for  in  Section  1  of  the  Act  and 
that  no  amount  of  fees  accruing  to  the  of  fleer,  which  fees  have  not  been  col- 
lected by  the  officer,  should  be  considered  as  Included  in  the  calculations  nor 
be  charged  against  the  officer. 

An  opinion  Interpreting  and  construing  the  Act  substantially  as  above 
stated  was  recently  rendered  by  me  to  Hon,  W.  8.  Murrow.  assistant  State 
Auditor,  in  the  adjustment  of  the  controversy  between  the  County  Commis- 
sioners and  officials  of  one  of  the  counties  of  this  State. 

Trusting  this  covers  the  matter  about  which  you  Inquire.  I  am. 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

ADVERTISEMENTS.   LEGAL. 

March  24,  1928. 
Dear  Sir: 

Answering  your  letter  of  March  19th,  I  beg  to  advise  that  there  is  no 
restriction  on  the  right  of  a  newspaper  to  be  used  as  a  medium  for  pub- 
lishing legal  advertisements  by  reason  of  the  length  of  time  It  has  been 
published  except  in  the  case  of  advertisements  of  tax  sales. 

Insofar  as  tax  salt's  arc  concerned,  the  law  contains  the  following  pro- 
vision in  Section  758.  Revised  General  Statutes  or  Florida  : 

♦  *  ♦  aneh  list  shall  lie  published  once  each  week  for  five 
consecutive  weeks  in  some  newspaper  published  in  the  county.  If 
there  be  a  newspaper,  said  newspaper  to  be  selected  by  the  Board 
of  County  Commission rs  at  their  first  regular  meeting  In  February 
of  each  year,  and  the  newspaper  so  selected  shall  have  been  con- 
tinuously published  in  the  county  for  a  period  of  not  leas  than  one 
year  prior  to  its  selection     *     *     *. 

If  a  newspaper  has  been  In  existence  and  has  been  published  In  the 
county  for  a  period  of  one  year  or  more  prior  to  its  selection  as  a  medium 
for  the  publication  of  the  tax  list  of  the  connty,  whether  such  newspaper 
was  under  the  same  name  or  some  other  name  to  which  It  Is  successor,  such 
newspaper  can  be  lawfully  designated  as  the  medium  through  which  the  tax 
lists  can  be  published  under  Section  756.  Revised  General  Statutes  of  Florida. 

As  to  other  legal  advertisements,  the  only  requirement  is  that  they  be 
published  in  some  newspaper  of  general  circulation  in  the  county,  regardless 
of  the  age  of  the  paper. 

Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LAW— FISH  AND  GAMK. 

June  1,  1928. 
Dear  Sir: 

Answering  your  letter  of  May  2Sth,  1  beg  to  advise  that  It  seems  to  me 
that  the  question  referred  to  by  you  is  not  so  much  an  interpretation  of  the 
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repealing  clause  of  the  192 7  Act  of  the  Legislature  as  it  is  of  the  right  of 
the  State  Fresh  Water  Fish  and  Game  Commissioner  to  determine  the  facts 
relative  to  the  particular  situation. 

Undoubtedly,  the  new  Fresh  Water  Fish  and  Game  Act,  being  the  last 
expression  of  the  Legislature  on  the  subject,  cannot  be  interfered  with  by 
a  law  passed  in  1915  and  what  I  understand  by  Hie  1927  law  is  that  It  gives 
Mr.  Hoyall  the  right  to  determine  as  a  question  of  fact  just  where  his  juris- 
diction ends  and  the  jurlsdk-flon  of  the  salt  water  (Shell  Fish  Commission] 
commission  begins. 

Now.  if  Chapter  7082,  Acta  of  1815,  covers  fresh  waters,  it  is  undobutedly 
repealed  by  the  1927  law. 

The  court  will  not  take  judicial  notice  of  what  are  fresh  and  what  are 
salt  waters  in  cases  where  the  facts  are  doubtful,  as  It  would  seem  to  me 
to  be  In  the  river  you   mentioned    (Pithlachaseootee  River).  t 

I  helieve,  therefore,  that  the  court  would  have  to  look  to  the  fact  that 
Mr.  Royall  has  determined  in  the  course  of  his  administrative  jurisdiction 
that  the  waters  to  which  you  refer  are  not  salty  but  are  fresh  and  that  there- 
fore the  provisions  of  Chapter  7082,  Acts  of  1915,  no  longer  apply.  However,  I 
do  not  think  that  the  law  means  that  Mr.  Royall  has  unlimited  and  uncon- 
trolled  jurisdiction  to  arbitrarily  declare  that  to  be  fresh  water  which  is  in 
fact  salt  water  and  that  if  there  is  any  dispute  about  the  correctness  of  Mr. 
Royall' s  determination  as  to  where  fresh  water  leaves  off  and  salt  water  be- 
gins that  the  matter  can  be  thrashed  out  in  the  courts  in  a  proceeding  chal- 
lenging the  correctness  of  Mr.  Royal l's  conclusions  as  a  conclusion  of  fact. 

In  cases  where  the  evidence  is  In  dispute  I  believe  that  a  court  will  not 
upset  Mr.  Royall 's  decision  by  undertaking  to  weigh  the  evidence  for  and 
against  his  holding  but  if  there  is  a  total  lack  of  evidence  to  support  Mr. 
Royall's  determination  then  I  believe  the  courts  can  and  will  set  aside  his 
determination  of  fact  and  while  that  the  law  of  1915  Is  still  in  force  by 
virtue  of  the  fact  that  the  waters  you  mentioned  are  salt  waters  and  not 
fresh  waters. 

Trusting  this  answers  your  letter,  and  with  kind  personal  regards,  I  am. 
Very  truly  yours, 

FRED  H.  DAVIS.  Attorney  General. 

WAR    VETERANS— TAX    EXEMPTIONS 
IHarSir;  August  7,  1928. 

Section  1,  of  Chapter  12110,  Laws  of  Florida,  Acts  of  1927,  provides  that 
any  person  who  served  as  an  officer  or  enlisted  man  In  the  United  States 
Army,  Navy  or  Marine  Corps  during  the  World  War  between  April  6th.  1017, 
and  November  11th.  1918.  or  in  the  Spanish-American  War,  who  was  honor- 
ably discharged  from  the  service  of  the  T'ntted  States,  and  who,  at  the  time 
of  hist  application  for  liceme  shall  he  disabled  to  such  an  extent  that  he  is 
unable  to  perform  manual  labor,  shall  be  granted,  upon  sufficient  identifica- 
tion and  production  of  his  certificate  or  other  evidence  showing  an  honorable 
discharge  of  the  United  States  from  the  United  States  Army,  Navy  or  Marine 
Corps  during  the  World  War  between  the  dates  aforesaid  or  the  Spanish- 
American  War,  a  license  to  engage  in  any  business  or  occupation  in  the  State 
of  Florida  without  the  payment  of  any  license  tax  otherwise  provided  for 
by  law. 
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By  this  Act  ft  is  made  the  duty  of  each  and  every  tax  collector,  whether 
State,  county  or  municipal,  in  this  State,  upon  compliance  with  terms  of  the 
Act,  to  issue  to  any  person  who  proves  entitled  thereto,  without  charge  to 
such  person,  the  license  to  engage  in  any  business  or  occupation  In  which 
such  person  may  wish  to  engage  In  this  State. 

It  Is  required  that  the  applicant  must  produce  reasons hte  proof  to  the 
tax  collector  to  establish  the  inability  of  the  veteran  to  perform  manual  labor 
and  the  license,  when  issued,  is  required  to  be  marked  across  the  face  thereof : 

"WORLD  WAR  VETERAN'S  LICENSE— NOT  TRANSFERABLE" 

or 
"SPANISH-AMERICAN    WAR    VETERAN'S    LICENSE— NOT    TRANS- 
FERABLE1 ' 

The  license  Is  required  to  be  issued  on  the  same  forms  as  other  licenses 
are  issued  but  without  charge,  fee  or  other  prerequisite  of  any  kind  and  said 
license,  when  issued,  expires  at  the  same  time  and  under  the  same  conditions 
as  other  licenses  expire. 

The  exemption  contemplated  is  personal  to  the  disabled  veteran  and  the 
reasonable  interpretation  of  the  Act  is  that  it  only  applies  to  those  businesses 
or  occupations  which  the  veteran  is  able  to  personally  engage  In  and  to  per- 
form the  duties  of  without  material  outside  assistance ;  and  cannot  be  con- 
strued to  operate  as  an  exemption  from  paying  a  license  tax  to  conduct  some 
large  or  extensive  business. 

Each  county  tax  collector  is  the  sole  judge  of  whether  or  not  a  veteran 
is  physically  Incapacitated  to  the  extent  that  he  is  unable  to  perform  manual 
labor  within  the  meaning  of  the  statute.  Such  tax  collector  may  require 
whatever  proof  he  deems  proper  to  satisfy  himself  as  to  the  disability  or  the 
extent  of  It,  and  proof  of  such  disability  must  he  confined  to  disability  of  the 
veteran  at  the  time  he  applies  for  exemption  regardless  of  what  his  condition 
was  during  the  war. 

It  wilt  be  noted  that  the  exemption  Is  one  from  the  payment  of  those 
occupational  taxes  which  are  provided  for  by  the  General  License  Law  for 
revenue  purposes,  but  the  Act  cannot  be  construed  as  an  exemption  from  the 
payment  of  fees  exacted  by  the  State  In  the  exercise  of  its  police  power, 
although  it  may  to  a  certain  extent  be  a  revenue-producing  measure. 

Under  the  Act,  therefore,  the  veteran  Is  not  exempt  from  the  payment  of 
sneh  fees  as  registration  fees  under  the  Real  Estate  Broker's  Law,  inspection 
taxes  under  the  Hotel  Commission  Law,  registration  fees  for  physicians  and 
pharmacists,  taxes  upon  motor  vehicles  or  for  dealing  in  gasoline ;  or  any 
other  tax  except  collected  through  the  tax  collectors. 

The  exemption  provided  for  applies  us  well  to  taxes  imposed  by  cities 
and  towns  as  to  those  imposed  by  the  State  and  county.  While  the  exemption 
does  not  apply  to  taxes  for  the  operation  of  motor  vehicles,  it  will  apply  to  a 
tax  Imposed  iqion  the  business  of  acting  as  a  carrier  for  hire;  that  Is  to  say. 
where  a  tax  is  imposed  upon  the  occupation  of  the  Individual  as  distinguished 
from  the  fee  charged  for  the  o{>eration  of  the  vehicle. 

Under  the  laws  of  this  State,  cities  and  towns  are  prohibited  from  charg- 
ing a  tax  on  an  automobile  itself  but  they  may  exact  a  tax  against  the  indi- 
vidual for  engaging  in  the  occupation  of  a  common  carrier  for  hire  and 
insofar  as  this  occupation  tax  1b  concerned,  the  exemption  Is  applicable. 
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Answering  the  other  portion  of  your  letter  of  the  4th  Inst..  I  beg  to 
advise  that  Section  9  of  Article  IX  of  the  Constitution  of  Florida  allows  an 
exemption  from  taxation  of  $500 

*    *    *     to  every  person  who  has  lost  a  limb  or  been  disabled  in 

war  or  by  misfortune.     •     •     * 
The  statutes  of  Florida  do  not  undertake  to  define  the  amount  of  disability 
which  must  exist  in  order  to  entitie  the  person  to  the  exemption  authorized. 

The  question  is,  therefore,  left  to  each  tax  assessor  to  determine  for  him' 
self  as  a  question  of  fact  and  I  have  suggested  to  the  tax  assessors  of  the 
various  counties  that  inasmuch  as  the  United  States  Government  has  pre- 
scribed the  rule  for  determining  disabilities  of  soldiers  as  a  basis  for  claim 
upon  Federal  bounty  that  each  tax  assessor  might  adopt  the  same  rule  to  be 
used  by  him  In  determining  when  disability  exists. 

In  other  words,  where  a  claim  of  disability  would  he  allowed  by  the 
United  States  Government  as  a  claim  against  the  government  as  a  basis  for 
Federal  bounty  or  Federal  benefit,  such  claim  of  disability  should  be  likewise 
allowed  as  an  exemption  from  taxation  uuder  this  section  of  the  Constitution. 

In  addition  to  the  above  exemptions,  every  head  of  a  family  residing  in 
this  State  is  entitled  to  an  exemption  of  ¥300  in  taxation  on  all  household 
goods  and  personal  effects  by  virtue  of  an  amendment  to  the  Constitution 
adopted  in  1024.  However,  this  exemption  is  limited  to  household  goods  and 
personal  effects  and  would  uot  include  an  automobile  or  personal  property 
of  that  character. 

Trusting  this  answers  your  inquiry,  I  am, 
Cordially  yours, 

FRED  H.  DAVIS,  Attorney  General. 

MOTOR  VEHICLES— CAPACITY. 

September  24,  1928.    . 
Dear  Sir: 

Replying  to  yours  of  the  20th  lust.,  relative  to  the  load  capacity  of  mo- 
tor vehicles  lipou  the  highways  of  the  State  outside  the  municipalities,  I  beg 
to  advise  that  Chapter  10182.  Acts  of  1925.  seems  to  be  the  latest  statute  on 
this  subject. 

That  part  of  the  chapter  referred  to,  which  amends  Section  1011,  Re- 
vised General  Statutes,  provides  that  no  motor  vehicle  shall  be  operated  on 
the  public  highways  outside  of  any  municipal  corporation  in  this  State 
carrying  a  load  of  more  than  sixteen  thousand  (16,000)  pounds,  including 
the  weight  of  such  motor  vehicle. 

The  only  exception  to  this  provision  appears  to  he  the  further  provision 
that  the  State  Road  Department  or  County  Commissioners  of  any  county 
shall  have  the  right  to  grant,  in  their  discretion,  permission  to  operate  motor 
driven  vehicles,  trailers  or  semi-trailers  on  roads  designated  by  them  of  the 
aggregate  weight  of  truck  and  load  not  exceeding  16,000  pounds  on  each  axle. 

In  my  opinion,  such  permission  can  only  be  applied  to  trucks,  trailers 
or  semi -trailers.  It  is  my  farther  opinion  that  neither  the  Road  Department 
nor  County  Commissioners  have  the  right  to  prohibit  the  carrying  of  a  load 
of  less  weight  than  that  fixed  by  the  statute. 

Very  truly  yours, 
H.  E.  CARTER.  Assistant  Attorney  General. 
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SCHOOL  BOARD— POWER  TO  BORROW  MONEY. 

October  11.  1928. 
Dear  Sir: 

My  attention  is  called  to  an  editorial  from  your  paper  dated  October  9, 
relative  to  an  opinion  given  out  from  this  office  relative  to  the  power  of 
school  boards  to  borrow  money  to  pay  up  outstanding  Indebtedness.  My 
opinion  referred  to,  as  quoted  In  the  press,  may  uot  be  quite  clear,  hence  I 
write  this  letter  in  order  that  your  impression  In  the  matter  miiy  tie  made 
clearer. 

On  February  1.  1928.  the  Supreme  Court  of  this  State  handed  down  an 
opinion  in  the  case  of  Barrow  vs.  Moffctt,  reported  in  116  So.  page  71. 
wherein  the  Court  held : 

The  const ftn Hon  provides  for  raising  of  county  school  funds  to 
be  used  "solely  for  the  support    and    maintenance    of    public    free 
schools"  and  contemplates   the  payment   tchen   due  of   the  expenses 
for  maintenance  and  support  of  such  schools,  and  does  not  <nn tem- 
plate tbe  issue  of  bonds  to  pay  for  past  indebtedness. 
In  Leonard  to.  Franklin,  84  Fla.  402,  93  So.  688,  the   Supreme  Court 
held  that  long  term  interest  bearing  time  warrants  Issued  to  be  paid  out 
of  the  general  school  tax  levy  In  the  county,  were  in  effect  bonds,  and  that 
they  were  invalid. 

In  Warren  vs.  Board  Public  Instruction,  86  Fla.  254,  97  So..  384,  the 
Supreme  Court  held  that  where  a  statute  authorized  interest  bearing  war- 
rants to  raise  money  for  pre»ent  and  future  needs  In  the  "maintenance  and 
support  of  free  schools  was  legal,  and  in  citing  this  case,  the  Supreme  Court 
specifically  pointed  out  that  it  was  only  sustained  because  it  did  not  provide 
to  issue  such  time  warrants  to  pay  outstanding  Indebtedness.  See  116  Ro. 
text  71  and  72. 

You  will  therefore  see  that  the  law  is,  not  that  the  school  itoard  may 
not  be  authorized  to  borrow  a  portion  of  its  annual  budget  for  "present  Mad 
future"  needs  of  the  schools  as  provided  for  by  tbe  general  statutes,  hut  that 
the  school  board  cannot  run  Into  debt  and  then  come  in  and  issue  time  war- 
rants to  be  paid  out  of  say  1928  school  revenue,  to  pay  up  a  del  it  incurred  in 
say  1927  or  1926.  In  other  words,  the  Supreme  Court  has  held  that  the 
School  Boards  must  operate  their  schools  on  a  "pay  as  you  go"  plan,  and 
that  even  a  special  act  of  the  Legislature  whlcb  authorizes  otherwise,  is  un- 
constitutional. 

Trusting  this  sets  the  matter  clear,  I  beg  to  remain. 
Your  obedient  servant, 

FRED  H.  DAVIS.  Attorney  General. 

TAX  EXEMPTIONS— WHO  ENT1TI-ED. 

October  17,  1928. 
Dear  Madam.: 

Section  9  of  Article  IX  of  the  Constitution  of  Florida  reads  as  follows: 

There  shall  be  exempted  from  taxation  property  to  the  value 
of  five  hundred  dollars  to  every  widow  that  has  a  family  dependent 
on  her  for  support,  and  to  every  person  who  Is  a  bona  ftde  resident  of 
the  State  and  has  lost  a  limb  or  been  disabled  In  war  or  by  mis- 
fortune. 
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A  portion  of  Section  11  of  Article  IX  of  the  Constitution  reads  as  follows : 
•     *     *     There  shall  he  exempt  from  taxation  to  the  bead  of 

the  family  residing  in  this  State  household  goods  and  personal  ef- 
fects to  the  value  of  five  hundred  dollars. 

Under  Section  9  of  Article  IX,  widows  who  have  a  family  dependent 
upon  them  for  support  are  entitled  to  claim  the  exemption  provided. 

As  a  widow  having  n  family  dependent  upon  her  for  support  would  be 
the  bead  of  a  family  she  would  he  entitled  to  a  further  exemption  of  $500  on 
household  goods  and  personal  effects,  if  the  family  of  which  sbe  is  the  head 
resides  In  this  State, 

The  mere  fact  that  a  woman  has  been  separated  or  divorced  from  her 
husband  does  not  make  her  a  widow  within  the  meaning  of  the  Constitution 
nor  does  the  fact  that  she  Is  a  widow  by  itself  entitle  ber  to  either  of  the 
exemptions  referred  to  in  tbe  Constitution. 

Under  Section  11  of  Article  IX,  tbe  bead  of  a  family  residing  in  this 
State,  whether  the  head  of  the  family  is  a  man  or  woman,  is  entitled  to  claim 
the  exemption  on  household  goods  or  personal  effects  but  household  goods 
and  personal  effects  will  only  include  such  goods  as  are  usually  kept  in 
and  used  in  tbe  management  of  the  household  and  an  automobile  or  other 
vehicle  is  not  embraced  within  this  classification. 

The  exemption  should  be  claimed  by  making  affidavit  asking  for  same 
and  filing  same  with  the  tax  assessor  before  tbe  tax  is  assessed  or  if  the  tax 
has  already  been  assessed  by  making  tbe  affidavit  and  proof  before  the  tax 
collector  prior  to  the  payment  of  the  tax. 

The  claim  must  be  made  each  year  and  if  not  renewed  each  year  may 
be  disregarded  by  tbe  taxing  authorities. 

The  mere  fact  that  a  man  or  woman  is  disabled  to  the  extent  that  he  or 
she  is  incapable  of  performing  manual  labor  or  destitute  does  not  entitle 
such  person  to  claim  any  exemption  under  tbe  law. 

Under  Section  9  of  Article  IX,  persons  who  have  lost  a  limb  or  been 
disabled  In  war  or  by  misfortune  are  entitled  to  5500  exemption  on  any  tax- 
able property  owned  by  them,  real  or  personal. 

The  phrase :  "disabled  in  war  or  by  misfortune"  means  so  nearly  totally 
disabled  as  to  substantially  impair  tbe  earning  power  of  tbe  claimant. 

Trusting  this  answers  your  inquiry  of  the  14th  inst.,  I  am, 
Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

LOCAL  BILLS— ADVERTISEMENT 

December  28,  1928. 
Dear  Sir : 

I  have  your  inquiry  of  December  22nd,  in  which  you  ask  my  opinion  as 
to  wbat  should  constitute  the  notice  of  intention  to  apply  for  the  passage  of 
a  local  bill  under  Section  21.  Article  III,  Constitution  of  Florida,  eis  amended 
at  the  General  Election.  1928. 

Section  16,  Art.  HI,  provides  that  each  law  enacted  by  tbe  Legislature 
shall  emhracp  but  one  subject  and  matter  properly  connected  therewith,  which 
subject  shall  be  briefly  expressed  in  the  title. 

The  Supreme  Court  in  a  number  of  cases  has  held  that  all  that  is  re- 
quired under  this  section  Is  that  the  title  of  an  Act  must  fairly  give  notice  of 
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the  subject  of  the  Act  bo  as  to  reasonably  lead  to  an  Inquiry  Into  the  body 
of  the  Mil  and  that  the  title  need  not  be  an  Index  to  the  contents  of  the  bill 
itself.     State  vs.  Bryan,  30  So.  929. 

It  would  appear  to  me  that  the  same  rule  would  apply  to  tUe  notice 
required  by  Sec.  21,  Art.  Ill,  as  amended.  This  section  provides  that  no 
local  or  special  bill  shall  he  passed  unless  notice  of  intention  to  apply  there- 
for, 1.  e.,  for  passage  of  the  bill,  shall  have  been  published  in  the  locality 
where  the  matter  or  thing  to  lie  affected  may  he  situated,  which  notice  shall 
state  the  substance  of  the  contemplated  law. 

The  question  is  then,  what  constitutes  tbe  "substitution"  of  the  contem- 
plated law  as  that  is  what  is  required  to  be  published  under  the  Constitution. 

Insofar  as  this  portion  of  the  Constitution  is  concerned,  tbe  amendment 
makes  no  change  in  the  provision  as  ft  existed  prior  to  Us  adoption.  The 
Legislature  enacted  Sections  94  and  Section  95,  Compiled  Statutes,  1927, 
shortly  after  the  Constitution  of  1885  was  adopted  and  in  these  sections  pro- 
vided that  the  notice  should  contain  a  short  statement  of  the  object  desired 
to  he  accomplished  by  the  passage  of  the  special  or  local  legislation  in  question. 

This  statute  tbrows  particular  light  upon  what  was  Intended  by  the 
constitutional  language  Implied  in  the  Constitution  of  1885  because  It  was 
enacted  at  the  last  session  of  the  Legislature  which  amended  that  Constitution. 

It  would  appear,  therefore,  that  it  is  a  sufiiclent  compliance  with  Sec.  21, 
Art,  III  of  tbe  Constitution,  as  amended,  to  have  published  the  title  of  the 
proposed  special  or  local  bill,  together  with  a  short  statement  of  the  object 
desired  by  the  passage  of  such  si  fecial  or  local  legislation. 

In  most  cases  tbe  object  desired  by  the  spec  in  I  or  local  legislation  will 
bo  practically  what  is  stated  in  the  title  of  the  proposed  bill  but  inasmuch  as 
the  Statute  says  that  the  notice  shall  contain  a  short  statement  of  the  object 
desired  by  the  special  or  local  legislation,  I  would  advise  that  In  addition  to 
the  title  there  be  some  brief  statement  appended  to  It  which  would  give  fur- 
ther information  as  to  tbe  purpose  of  the  proposed  local  Jaw, 

In  this  connection,  you  wilt  observe  that  under  the  holding  of  tbe  Su- 
preme Court  in  the  case  of  Middleton  vs.  City  of  St.  Augustine,  42  Fla.  287, 
special  or  local  legislation  affecting  cities  and  towns  under  Section  s.  Article 
VIII,  Constitution  of  1885,  is  not  controlled  by  the  provisions  of  Sec.  21.  Art. 
Ill,  relating  to  publication  of  notice  but  same  may  be  enacted  at  any  session 
of  tbe  Legislature  and  nit  hi, tit  any  notice  being  published  as  required  by  Sec. 
21,  Art  111,  as  it  existed  before  the  amendment  or  as  It  now  exists. 

Trusting  this  information  will  be  of  value  to  you  and  tbe  other  members 
of  tbe  bar,  I  am, 

Very  truly  yours, 

FRED  H.  DAVIS,  Attorney  General. 

PICTURES— OBSCENE  AND  INDECENT,  WHAT  CONSTITt  TU 

December  22nd.  1928. 
Dear  Sir ; 

I  regret  that  my  continued  absence  from  Tallahassee  on  important 
court  engagements  has  prevented  -my  giving  you  an  earlier  reply  to  your  letter 
of  tbe  12th  Inst.,  in  which  you  request  my  opinion  as  to  tbe  legality  of  the 
display  of  a  certain  advertising  poster  upon  which  placard  is  depicted  four 
chorus  girls  performing  a  high  kicking  dance,  clad  in  meagre  bodice  and  short 
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bloomers,  midway  of  which  is  an  attendant  fringe  of  some  fluffy  silken  mate- 
rial, probably  intended  to  serve  as  a  skirt  but  which  signally  faila  of  Its 
purpose,  thereby  leaving  exposed  to  public  view  the  lower  half  of  each  female 
anatomy  involved  with  the  exception  of  that  small  portion  thereof  which  is 
afforded  virtually  inadequate  concealment  by  the  daring  brevity  of  the 
bloomers  worn. 

The  statutes  of  Florida  puulsh  the  public  exhibition  of  any  picture  or 
thine  containing  any  obscene  figure  or  description  manifestly  tending  to  the 
corruption  of  the  morals  of  youth  under  penalty  of  imprisonment  In  the  State 
prison  for  five  years,  and  the  pictures  themselves  are  subject  to  confiscation. 
(Sets.  7581-T5S2  Comp.  Laws  1827.  Anno.  Sees.  5438-5439,  H.  G.  S.  1920.) 

Of  essential  importance  to  a  decision  of  the  question  I  am  called  upon 
to  auswer,  is  a  determination  of  whether  or  not  the  picture  complained  of 
'•manifestly  tends  to  the  corruption  of  the  morals  of  youth."  In  deciding  the 
matter  It  must  be  borne  in  mind  that  the  "morals  of  youth"  referred  to  in 
the  statute  are  the  prevailing  standards  of  human  conduct  countenanced  by 
contemporary  society's  approving  opinion. 

It  is  uot  so  difficult  to  determine  what  conduct  of  present  day  youth  is 
regarded  by  prevailing  public  opinion  as  being  modern  1st  Teal  ly  moral.  The 
real  difficulty  lies  in  trying  to  ascertain  just  show  Bhocked  one's  conduct 
must  become  in  order  for  it  to  be  regarded  by  authoritative  opinion  as  being 
contrary  to  good  morals  as  currently  understood. 

A  casual  view  of  the  passers-by  on  our  streets,  of  the  pictures  on  our 
(■est  magazine  covers,  of  the  alght  of  actresses  and  actors  on  the  stage  and 
in  the  movies,  and  of  even  our  church  and  social  leaders  among  women,  will 
unquestionably  Impress  one  that  this  is  the  day  of  excessively  abbreviated 
skirts,  affording  wbat  may  be  regarded  by  some  as  beiug  a  too  generous  and 
tuiolistructed  view  of  the  major  portion  of  the  lower  anatomy  of  the  twentieth 
century  female.  Few  of  the  masculine  sex  are  now  so  Inexperienced  or  unso- 
phisticated as  to  lie  admittedly  perturbed  by  the  panorama  of  varying  styles  in 
feminine  wearing  apparel  (or  lack  of  it  I  which  would  have  undoubtedly  fur- 
nished a  rude  spiritual  Jolt  to  the  perspection  of  our  forefathers. 

Whatever  has  been  the  change  In  the  habits  and  customs  of  our  good 
sisters  of  the  opposite  sex.  they  have  not  been  brought  about  without  violent 
protest  from  venerable  and  conscientious  members  of  the  male  gender,  who 
have  viewed  these  innovations  with  trepidation  and  misgivings. 

Thus  as  far  back  as  the  days  of  the  Prophet  Isaiah  we  find  in  the  Holy 
Kilde  a  bitter  denunciation  of  the  conduct  and  dress  of  the  progressive  female 
of  that  day  who  evidently  insisted,  as  woman  does  now,  on  designing  and 
wearing  attire  not  approved  by  the  elderly  prophet.  "Jerusalem  is  ruined  and 
Judah  is  fallen.  *  *  ■*  The  daughters  of  Zion  are  haughty  and  walk  with 
Klretehed-forth  necks  and  wanton  eyes,  walking  and  mincing  as  they  go,  and 
making  a  tinkling  with  their  feet."     { Isaiah,  Chapter  II.  ram  S  and  16.) 

However,  notwithstanding  the  dire  lamentations  of  the  ancient  Isaiah, 
the  female  sex  has  during  the  succeeding  years  continued  to  do  as  it  pleased 
in  the  manner  of  dress  and  action,  and  mere  man  has  found  himself  helpless 
to  restrain  the  same  by  tl treat,  cajolery  or  condemnation,  so  long  as  there 
were  others  of  the  male  sex  to  approve  and  admire  that  wbich  their  brothers 
have  so  heartily  condemned. 

As  I  have  pointed  out,  it  is  difficult  to  decide  under  present-day  standards 
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what  Is  Immoral ;  therefore  it  Is  not  an  easy  task  to  determine  wtfere  runs 
the  line  of  demarcation  between  that  which  is  legitimate  and  proper  and  that 
which  is  vulgar  and  Immoral,  as  the  latter  term  is  now  understood. 

Years  ago  there  was  a  like  difficulty  of  determining  where  ran  the  line  of 
separation  between  beverages  which  are  intoxicating  and  therefore  immoral 
and  those  which  were  not  intoxicating  and  therefore  licit.  To  settle  thit. 
vexed  question  the  leaders  Of  the  prohibition  movement  were  forced  to  adopt 
an  arbitrary  standard  by  which  they  fixed  one-half  of  one  i>er  cent  of  alcohol 
as  being  the  immovable  boundary  between  that  which  was  approved  as  law- 
ful and  that  which  was  condemned  as  outlawed. 

Judging  by  the  modern  trend  of  female  dress  on  the  stage  and  In  the 
movies,  it  would  appear  that  the  ladles  of  the  theatrical  profession  have 
adopted  the  same  percentage  for  their  dress  as  they  are  forced  to  observe  for 
their  beverages,  and  that  under  this  modern  percentage  rule  so  adopted,  ami 
which  Is  generally  approved  by  the  press  and  public,  it  must  now  be  held  that 
so  long  as  the  modern -day  chorus  girl  has  one-half  of  one  percent  of  the 
lower  half  of  her  anatomy  duly  covered  with  clothing  of  some  denomination, 
that  she  Is  to  be  regarded  as  t>elng  sufficiently  well  and  projwrly  dressed  to 
escape  the  denunciation  of  our  laws  directed  at  such  a  state  of  undress  as 
would  tend  to  corrupt  the  morals  of  youth, 

I  am  therefore  forced  to  give  it  as  my  opinion  In  response  to  your  request 
therefor,  that  I  do  not  believe  that  a  prosecution  for  display  of  the  chorus 
girl  poster  you  have  submitted  to  me  for  inspection  could  be  successfully 
maintained  under  our  statute  above  referred  to. 

No  doubt,  like  the  Prophet  Isaiah  of  old,  we  of  the  masculine  sex  who 
are  old-fashioned  in  our  views,  will  feel  as  did  Isaiah,  that  "Jerusalem  Is 
ruined  and  Judah  Is  fallen,"  hecanse  of  the  present  fashion  in  vogue  for  wear- 
ing apparel  of  women,  but  It  appears  that  we  are  In  tbe  minority  In  our  view* 
on  the  subject  and  therefore,  as  good  Democrats,  we  should  Rracefully,  and 
perhaps  cheerfully,  submit  to  the  prevailing  Ideas  of  the  modernistic  majority 
on  this  subject. 

Wishing  you  a  Merry  Christmas  and  n  Happy  New  Year,  1  have  the 
honor  to  be 

Yours  very  truly, 

FRED  H.  DAVIS,  Attorney  General. 
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CoKPOaATiONS,    F0REI0K  : 

Laws  Do  Not  Invalidate  Deeds  to  Real  Property  Executed  by  Such 

Corporation  152 

When  Filing  Amended  Charter  Certain  _Fees  Required  to  Be  Paid 

Under  Construction  of  Corporation  Statute  by  Supreme  Couri  156 
When    Engaged    in    Interstate    Commerce    Certain    Tax    Authorized 

Under  Section  4052  R.  G.  S „ 155 

When  Reincorporating  in  Another  State  May  Be  Given  Credit  for 

Certain  Fees  _ _. „ „  149 
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Cobbujt  Practice  Act  :  page 

Does  Not  Apply  to  Genera  1  Election  — .  437 

Co  stb : 

Bond  Given  to  Cover  Must  Be  Paid  ....- „....  379 

County  Becomes  Liable  for  in  Certain  Cases  297 

Deposit  for  Required  Only  in  Certain  Cases 38!) 

How  Collected  and  Paid  '. 376 

Mandamus  Would  Lie  to  Compel  County  to  Pay  Sheriff 395 

Sheriffs * 383 

Sheriff,    In    Extradition    Cases   _.. 394 

When  Defendant  Not  Liable  for 36S 

Writ  of  Habeas  Corpus,  Execution  of  by  Sheriff  386 

County : 

County  Commissioners   Not   Authorized   to  Contract  With   290 

Liable  for  Commissions  of  Tax  Assessors  424 

County   Attobney  :  » 

.     Chautauqua,  If  License  Tax  Required  350 

Clreuit  Judge,  If  Authorized  to  Employ  Stenographer  343 

Compensation,  County  Judge  Cannot  Be  Provided  by  Special  Act  356 

Construction  of  Plumbing  Law  _ 346 

County  Judge's  Costs  on  Appeal  , - -...  341 

Dentistry,  Practice  Of  „ - 342 

Election  Clerks  and  Inspectors,  Publication  or  Posting  of  Names  ....  351 

Elections,  Watchers  at  Polls  „ „ 352 

Entitled  to  Conviction  Fee 330 

Fish  and  Game  Law,  Sale  of  Fish  During  Closed  Season  349 

Game  and  Fish  Laws,  Construction  Of 350 

General  Election ;  Separate  Registration  Bonks  Required 354 

License  Tax,  Dealers  in  Farm  Produce,  Peddlers 354 

Motor  Vehicles.  "For  Hire"  Tax..... 347 

Names  of  Electors   Must   Be  Transferred   from   Primary   Hooks  to 

General  Election  Books  355 

Primary  Election,  Name  of  Nominee  Should  Be  Printed  on  General 

Election  Ballot  - 352 

Primary  Election,  Registration  of  Negroes  Not  Lawful  348 

Prison  Breach,  Escape  nnd  Punishment 345 

Probation  Officers,  When  Authorized  to  Appoint  Assistant 341 

CotixTY  Boabii  Public  Instruction  : 

Against  Public  Policy  to  Make  Contract  Involving  School  Funds 222 

Authority  to  Employ  Clerk  for  County  Superintendent  Within  Power 

of -- _ * 220 

Duty  of  Under  Sec.  454,  R.  G.  S 220 

Estimates  Showing  Amount  of  Money  Required  for"  Maintenance  Com- 
mon Schools  Fixed  by 302 

Member  of  May  Be  Teacher .'. „_. 220 

Not  Authorized  to  Borrow  Special  Tax  School  District  Fund 303 

Not  Authorized  to  Issue  Time  Warrants 304 

Private  Citizen  Might  Bring  Proceedings  Against,  etc.,  to  Cause  Re- 
moval of  Building _ „ 220 
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Required  to  Prepare  and  Follow  Budget _ 3U6 

Rights  and  Powers  with  Reference  to  Employment  of  Teachers 21U 

County  Can-vassixq  Board  : 

County  ' "< issh mers  Not  Prohibited  by  Law  from  Allowing  Com- 
pensation for  , 423 

County  Commissioners: 

Authorized  to  Abolish  Justice  of  the  Peace  Districts 110 

Authorized  to  Allow  Guard  to  Assist  Sheriff  at  Court  House  and  Jail..  125 

Authorized  to  Consolidate  Justice  Districts 888 

Authorized  to  Grant  Permission  to  Operate  Motor  Vehicles  on  High- 

ways „ 458 

Authorized  to  Lease  Convicts  to  Another  County '-'-I 

Authorized  to  Pay  Certain  Expenses  of  Probation  Officer 480 

Authorized  to  Pay  Certain  Claimants 330 

Authorized  to  Recommend  Appointment  Assistant  Prohntion  Officer.      Ml 

Authorized  to  Regulate  Traffic  on  County  Road _~.,„„ 2J*8 

Ballots,  Time  for  Printing .". 414 

Bond,  Effect  of  Conditional  Pardon  on 290 

Bond  Issue,  Diverting  of  Funds  Prohibited .... 2911 

Cannot  Legally  Disregard  Certain  Precincts 3«« 

Certain  Duties  in  re  Elections „ ,„„. :',:>*'. 

Compensation   of ..„..* 2SS 

Construction  Section  1526,  R.  G.  S..; ~„ „_..__ 28S 

County  Prosecuting  Attorney.  Term  of  Office „, 2°3 

Crfminal   Cases,   Costs *, „.„. 2!>7 

Districts,  When  Change  Effective . ~. . , 313 

Duties  In  Connection  wfth  Aiding  Sutler  visors  of  Registration  In  Car- 
rying Out  Provisions  Election  Law 408 

Duty  Devolving  1'pon  Board  in  re  Mothers'  Aid  Act „_„ 257 

Duty  in  re  Ballot  Boxes  for  General  Election 415 

Duty  to  Audit  and  Pay  Commissions  of  Tax  Assessor 423 

Fees  County  Officers  Cannot  Be  Fixed  by  Local  Law 2RB 

Fine  and  Forfeiture  Fund,  Transfer  of  Certain  Funds  Unlawful 288 

General  Election  Ballots,  Who  Entitled  to  Have  Name  Printed 2SWt 

If  authorized  to  Divert  Certain  Fund  for  County-Wide  Beaiitlflca- 

iton  Program  '292 

If  Authorized  to  Pay  Court  Reporter  for  Acting  as  Stenographer  to 

Circuit   Judge 343 

If  Authorized  to  Pay  Office  Expense  of  Tax  Assessor 201 

Justice  of  the  Peace,  Districts  Required 2H2 

Law  Construed  bb  to  Traffic  Officers — Appointment.   Compensation 

and  Uniforms 372 

Mandamus  Would  Like  to  Compel  Payment  of  Sheriff's  Cost  Bills 3flr> 

May  Appoint  Additional  Election  Inspectors  In  Certain  Cases :ij<; 

May  by  Resolution  in  Certain  Cases  Consolidate  Justice  Districts 3«fl 

May  Require  Convicts  to  Do  Manual  Labor 290 

Name  of  Nominee  Should  Be  Printed  on   General   Election   Ballot, 
Though  Statements  Not  Filed  on  Certain  Date 3.12 
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Not  Authorized  to  Contract  with  County 296 

Not  Authorized  to  Designate  Filing  Fees  to  be  I'aid  by  Various  County 

Officers  _„ 320 

Office,  When  Deemed  Vacant,  Expenditure  of  Money 294 

Prohibited  from  Contracting  with  Minor 310 

Prohibited  from  Giving  Away  County  Property 20S 

Sections  1556.  1557.  B,  G.  S.,  Govern  Levy  of  Taxes  and  Making  Con- 
tracts for  Building  Jails  „ 291 

Section  244,  It.  G.  S.,  Should  Be  Followed  in  re  Primary  Election 399 

Tax  Assessor's  Fees _ 295 

Tax  Assessor.  When  Authorized  to  Assess  Property  as  T'nknown 291 

Fnlawful  to  Make  Payments  Not  Authorized  by  Budget 313 

When  Three  Menders  Iteceive  Tie  Vote  in  Primary  Names  Should  Re 

Placed  on  General  Election  Ballot _ 2113 

County  Court:  i 

A  Charge  of  Embezzlement  is  Within   Jurisdiction  When   Value  is 

Alleged  to  Be  $2230 229 

County  Depositories  : 

Bank  Required  to  Pay  Interest  on  Daily  Balances  at  2% 808 

Construction  Section  1560.  R.  G.  S„  with  Reference  to 176 

Public  Money  Cannot  Be  Deposited  with  One  Fnless  Consent  of  Others 

Obtained  __ ~...  194 

County  Judge: 

Absent  Voters  Law,  Ballots 3G4 

A I  sent  Voters  Law.  Clerk  May  Act 303 

Ball  May  Re  Fixed  by  County  Judge .'. 302 

Circuit   Judge.    When    Should    File    Qualification    Pai»ers   witn    Clerk 

Circuit  Court 364 

Compensation  Cannot  Be  Provided  by  Special  Acts 356 

Costs  on  Appeal - 341 

Court  of  Crimes,  Substance  of  Supreme  Court  Opinion 362 

Defendant,  When  Not  Liable  for  Costs _. 368 

Duty  of  to  Endorse  Upon  Warrant  Amount  of  Bail  Bond 121 

Fees.  Application  of  Chapter  11893  With  Reference  to 307 

General  Election  Ballot,  Arrangement  of  Candidates 369 

Genera)  Election.  Method  of  Marking  Ballots „ 370 

'General  Flections.  Voting  Precincts 369 

Hnnt'ns  Licenses,  if  Guest  Required  to  Pay 371 

Judges  Not  Authorized  to  Parole  Prisoners „ „ 364 

Justice  Districts,  Consolidation  of  Two ,. 366 

Minors  Not  Qualified  to  Vote _ 363 

Polling  Places,  Posters  and  Circulars.- 371 

Procedure  Where  Disqualified 301 

Term    of  Court 370 

Traffic  Officers,  Appointment,  Compensation  and  Fniforms 372 

Weapons  May  Be  Lawfully  Carried  in  Automobile 368 

When  Authorized  to  Endorse  Summons.... 3S5 

When  Not  Authorized  to  Endorse  Warrant  for  Services 3f!»j 
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County  Judge's  Court:  pace 

Jurors.  Pay  to  Come  from  Fine  and  Forfeiture  Fund 300 

Sheriff  Authorized  to  Collect  Fines  Imposed  by 300 

Rule  Days 358 

County  Officers  : 

Fees  Cannot  Be  Fixed  by  Local  Law  __ 288 

Fees 375 

Interpretation  of  Law  in  re  Compensation.  Reports,  etc.  .._ 454 

Qualification  for  Office  - .. 396 

Required  to  Give  Receipts  for  Money  Collected  as  Flue  for  Speeding..  270 

Required  to  Be  Nominated  in  Primary 317 

When  Leaving  Office  Should  Make  an  Accounting  to  County 333 

County  Property  : 

County  Commissioners   Prohibited   from   Giving   Away    298 

County  Prosecuting  Attorney  : 

Term   of  Office   „ . _~ . „ 293 

County  Roadb: 

County  Commissioners  Authorized  to  Regulate  Traffic  ....  298 

County  School  Funo: 

After  Payment  of  $50.00  to  Game  Warden  Balance  to  lie  Credited  to  ..  S57 

County  Solicitors  Criminal  Courts  : 

List  of  Cases  Handled Ill 

County  Superintendent  op  Public  Instruction  : 

Authority  Vests  with  Board  to  Employ  Clerk  for  220 

Children  May  Attend  School  in  Adjoining  County  Under  Agreement  ....  303 
Children   Outside   of   District    May    Attend     School     I'uder    Certain 

Conditions 304 

Certain  Qualifications  Xot  Required  301 

County  Depositories.  Interest  on  Daily  Balances  305 

High  School  Pupils,  When  Non-Resident  May  Re  Required  to  Pay 

Tuition 299 

Prerequisite   for   Payment   of   One   Year's   Salary   to    Principal    of 

Schools   „..: 300 

School  Boards,  Certificates  of  Indebtedness 300 

School  Board,  Prerequisite  for  Borrowing  Money  ~__ 300 

School  Districts.  Consolidation  of 305 

School  Teachers,  Qualifications  Required  „ ._. 303 

Special  Tax  School  District  Bonds,  Chapter  11855  Xot  Applicable  ....  301 
Special  Tax    School   District    Fund.   County   Board   Not    Authorized 

to  Borrow 303 

Special  Tax   School  District  Funds,  Payment  of  Tuition  from  Not 

Authorized 299 

Special  Tax  School  Districts.  Investment  of  Sinking  Fund 306 

Special  Tax  School  Districts,  Obligation  as  to  Bonded  Indebtedness.. ..  302 
Time  Warrants.  Board  Public  Instruction  Not  Authorized  to  Issue...  304 

County  Warrants  : 

Should  Be  Deposited  with  the  Various  Depositories  _„„.  194 

Court: 

Not  Authorized  to  Remit  Certain  Fine  „ 394 

Prior  Conviction,  Cannot  Take  Judicial  Notice  376 
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Term  of  for  County  Judge  „ „ „ 370 

When  Fees  Imposed,  to  Whom  Paid  , „ 389 

Court  of  Crimes  : 

Supreme  Court  Opinion.  Substance  of 362 

Court  Reporter  : 

County    Commissioners    If  Authorized    to   Pay   as   Secretary   to   Cir- 
cuit Judge _ _ „_ 343 

May  Be  Employed  by  Legislature  __ , _ — 163 

Cri-uixal  Cases  : 

Duty  of  Board  County  Commissioners  to  Pay  Certatn  Costs  287 

Juvenile  Court  Has  No  Jurisdiction  to  Try  Against  Children  361 

Tubulated  Report  _. 49 

Witness    Fees   _ 315 

Criminal  Warrants: 

Justice  of  the  Peace  Not  Required  to  Make  Two  Copies 373 

Sheriff  to  Make  Copies  373 

DEALERS  : 

Farm  Products,  if  License  Tax  Required  of „ „ 354 

Gasoline,  if  Liable  for  Tax  in  Certain  Cases „ 174 

Gasoline,  What  Constitutes _ 187 

Tires  and  Tuhes.  What  Constitutes 186 

Death  Certificate  : 

Who  Authorized  to  Sign 443 

Death  Warrants  : 

Procedure  -  124 

Heeds  : 

Certain  Acts  of  Corporations  do  Not  Invalidate l."2 

Prerequisite  for  Acquiring  When  Lands  Sold  for  Taxes 323 

Defunct  Banks: 

When  Certain  Claims  Preferred 204 

Delegates  : 

National  Convention,  Selection  of. _ IS2 

Dentistry  : 

Prerequisite    to    Practice 342 

DERELICT   PROPERTgl 

Disposition  of  .._ - , 44U 

Disabled  Persons  : 

When  Waive  Right  to  Tax  Exemptions 44!1 

Disabled  Veterans: 

License  Tax.  When  Not  Required _ _ 448 

Poll  Tax,  Exempt  from 400 

Doctors: 

Practice,  Registration  of  License  Required 249 

Required  to  Register  Annually 247 

Veterinarians  Not  Required  to  Register 247 

Drainage: 

Assessment  of  Taxes 425 

Law,  Taxes  Not  Affected  by „ 42S 
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1  nil  us  :  FAOE 

Transportation  by  Mail _ - —  IBS 

Dve  Works  anii  Steam  Cleaxebs; 

License  Tax,  Liable  for :....... 43S 

E 

Eclectic  Examining  Board: 

Certain  Physicians  Entitled  to  License  , 252 

Election  : 

Additional  Insjiectors  May  Be  Apjwlnted  In  Certain  Cases 32<t 

Ballots,  -Assistance  In  Marking  Allowed  in  Certain  Canes 327 

Candidate  Defeated  In  Primary  Debarred  from  Having  Name  Printed 

on  General  Election  Hallots „. 331 

Candidates  Not  Allowed  to  Hare  Watchers  at  Polls 352 

Duties  and  Powers  of  Inspectors  and  Clerks 301 

Duty  of  Supervisor  of  Registration 423 

General,  Prerequisite  to  Vote ......  32» 

Law  Coustrued  ...„ „ 333 

Names  of  Clerks  and  Inspectors  Should  Be  Published  ur  Posted :i"l 

Prerequisite  to  Vote 321 

Supervisors  of  Registration,  I.aw  Construing  Duties 40S 

When  Persons  Voting  May  Have  Assistance  in  Marking  Ballots.., 324 

Klbctobs : 

List  of  Required  to  Be  Published  Before  General  E'ectlon 4211 

Publication  of  List  Before  General  Election  Required 41!« 

Registration  of  _„.,.,„, .„„.„.... — „. ...,....„..„ ...    4 1 2 

Registration  of— Time  Limit 438 

When  May  Register  Before  Tax  Collector 1V5 

Electrocution  : 

Whose  Duty  to  Perform _ 116 

Electro-Therapeutists  : 

Certfncate.  Should  Have,  as  Provided  by  Chapter  122Su\.„. „ 253 

Kuhezklement: 

County  Court  Has  Jurisdiction  When  Value  Is  Alleged  to  Be  $22.50      229 

Estate  Tajc  : 

Federal.  State  Has  no  Statute  to  Contest  Validity  of  Federal 127 

Examination  : 

Medical  Examiners  Not  Authorised  to  Grant  Licenses  Without 252 

School  Teachers  May  Take  on  Constitution  on   mher  Dates  Than 
Specified 218 

Exemptions  : 

Poll  Tax 427 

Poll  Tax.  Who  Eutitled  to™ 4.T3 

Tax  Assessors  to  Determine  Who  Entitled • „ 430 

Taxes  on  Automobiles  in  re  Chapter  12110 .....  270 

Taxation,   Who   Eutitled _ .....  459 

War  Veterans  . — _     4"rft 

When  Widows  and  Disabled  Persons  Waive  Right  of 449 

Expenditures  : 

Board  of  County  Commissioners  Shall  Control „ 294 

If  Authorized  for  County-Wide  Beautiflcatlon  Program 292 

is — A.  G. 
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Expenses:  pace 

How  I'aid  When  Incurred  in  Transferring  Names  from  Primary  to 

General  Election  Books._ 418 

When  Certain  Allowed  Noil- Resident  Witnesses 325 

Extradition  : 

Costs  of  Sheriff 394 

Method  of  Procedure  388 

F 

Faai  u.y  : 

When  Head  of   Exempt   from  Taxation  of  Five   Hundred   Dollars  ....  459 

Federal  Estate  Tax  : 

State  Has  No  Statute  to  Contest  Validity  12T 

Fees: 

Authority  to  Return  Unused  Portion  to  Candidates  393 

Candidates  Must  Pay  Twenty   Days  Before  Election  318 

Certain,  Required  of  Corporations * 1ST 

( 'Lit liter  11893  Not  Applicable  to  Justices  of  Peace  or  County  Judges..  377 

Clerks  Circuit  Court.  Application  of  Chapter  11893  to  309 

Clerks  Circuit  Court  in  re  Seizure  of  Intoxicants 314 

Clerks  Circuit  Court.  Remain  Unchanged  for  Preparing  Appeals  317 

Clerks  Court  of  Record 309 

Constable  Entitled  to  for  Serving  Certain  Process 375 

Constable  Entitled  to.  Same  as  Sheriff  „ 339 

Constables.  If  Entitled  to  for  Going  Outside  of  District  and  County 

for  Prisoners  _ , 337 

Constables.  How  Paid 376 

Constables,  Law  Governing  „ 338 

Constables  Returning  Prisoner  to  District  for  Trial  131 

Constables,  Service  of  Process  and  Return  of  Prisoners  339 

Corpora  lions.  Change  of  Capital  Stock.  Filing  Certificate  145 

CoriHiratious  May  Be  Given  Credit  When  Reincorporating  „ 149 

County  Attorney  Entitled  to  in  Certain  Cases  of  Conviction  330 

Counry  Judstes.  Application  of  Chapter  11893  with  Reference  to 367 

County  Officers ^ 375 

Comity  Officers,  Cannot  Be  Fixed  by  Local  Law 289 

Justice  of  the  Peace  309 

Justice  of  the  Peace 374 

Justice  of  the  Peace,  Application  of  Chapter  11893  with  Reference  to 

Justice  of  the  Peace  _ „ —  367 

Justice  of  the  Peace.  How  Paid  376 

Justice  of  the  Peace  Should  Not  Receive  More  for  Serving  Papers 

Outside  of  District  Than  in  Own  District - 130 

Secretary  of  State  to  Collect  for  Filing  Amendment  to  Charter  141 

Sheriffs - - - 396 

Sheriffs.  Allowed  for  Non-Service  of  Process  395 

Sheriffs  Entitled  to  When  Returning  Prisoners  from  Other  States  ...  329 

Sheriff,    for    Destroying    Liquor 387 

Sheriffs.  How  Paid 376 

Sheriffs.    Law    Provides    for    Feeding    Prisoners    447 
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Sheriffs,  Not  Allowed  for  Seizing  Stills  384 

Tax  Assessors  „. 295 

When  Clerk  Authorized  to  Pay  to  ChemlBt  and  Doctors  in  re  Crim- 
inal Cases „ 185 

When  Defendant  Not  Uable  for - _— - 3fl8 

When  House  Bill  763  Applies  to  County  Judges  and  Justices  of  the 

Peace 380 

When  Imposed  hy  Court  to  Whom  Paid  389 

Witnesses  Entitled  to  __.„„_„„ 230 

Filing  Fee  : 

Clerk  Circuit  Court  Must  Issue  Receipt  to  Candidate 322 

County    Commissioners   Not    Authorized    to   Designate    for   Various 
County  Officers  „ „ , „„ 320 

Filing  Fee: 

Duty  of  Clerk  Circuit  Court  to  Receive „ 319 

Fines: 

Ponds  Covering   Must   Be  Paid    « „ 379 

Sheriff  Authorized  to  Collect  When  Imposed  by  County  Judge  390 

Fine  and  Fobfeitfbe  Fund  : 

Certain  Costs  to  Be  Paid  from 297 

Trausfer  of  Certain  Funds  Unlawful 288 

Fish; 

Construction  of  Ijw   Relative  to 287 

Sale  of.  During  Closed  Season  „ , 349 

When  Unlawful  to  Possess 350 

Fish  and  Game: 

Breeding  Grounds .„ 263 

Law  Interpreted  as  to  Particular  Situation  _ „ 455 

Fish  and  Game  Law  : 

Construction   ot 350 

Construction  of 259 

License  Required  of  Dealers  or  Buyers  of  Green  and  Dried  Furs 262 

Sale  of  Fish  During  Closed  Season  _ 349 

Fish  Dealers  : 

City.  If  Authorized  to  Impose  License  Tax 440 

Construction  of  Section  7.  Chapter  10123,  Relative  to  License  Tares...  284 
License  Tax  _ 389 

Fishing:  i 

Jurisdiction  of  Shell  Fish  Commissioner  In  Certain  Waters 286 

License.  Effect  of  Chapter  11838  283 

Fish  Nets: 

Replevin  Not  Proper  Action  hy  Owner,  Other  Remedies  Outlined  224 

Fish  Ponds: 

Definition  of  261 

Florida  Real  Ehtate  Commission  : 

Construction    of   Chapters   11336-12223    in    re    Licensing    Brokerage 

Partnership _ 282 

Construction  of  Chapters  11336-12223  in  re  Occupational  Tax  Real 
Estate  Brokers  and  Salesmen „ 280 
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Foreign   Born   Citizen  :  page 

When  Just  Naturalized  Should  Pay  Poll  Tar    - 399 

Foreign  Corporation s  : 

Prerequisite  for  Cessation  of  Business  in  Florida  „ 138 

Increase  in  Capital   Stock.   Fees  Required 141 

"Foe  Hire"  Cabs  : 

Containers  for  Certificate  of  Reg  1st  ration   Must   Re  Procured   Upon 
Registration  311 

When  Motor  Vehicles  Liable  for  License  „ .„ 360 

Fraternal  Organizations: 

Shows,  If  Liable  for  Taxes  When  Paid  Vnder  Auspices  of  202 

Freeholder  : 

Definition  of  ._ „ 433 

Fresh  Water  Fish  and  Game  Law: 

Interpretation  as  to  Particular  Situation  - 455 

Interpretation  of  Section  04  263 

Furs; 

Dealers  Required  to  Pay  License  ..„ _ _ „ 262 

G 

Game  Law  : 

Construction  of  261 

Federal  Regulation  Regarding  Shooting  Doves  in  September  Does  Not 
Affect  State  Law  _ „ 264 

Game  and  Fish  : 

Breeding  Grounds  263 

Game  and  Fish  Law  : 

Construction   of _ — 259 

Construction  of  in  re  Possessing  Fish  During  Closed  Season 350 

Interpretation  of  Sec.  04,  1927  Act 363 

License  Required  of  Dealers  or  Buyers  of  Green  or  Dried  Furs 262 

Game  Com  m  issioner  : 

Construction  of  Fish  and  Game  Law 259 

Construction  of  Game  Law,  Chapter  11838  261 

Construction  of  Section  58,  Chapter  11838,  in  re  Trapping  Animals 

and   the   Use  of   Poison 264 

Federal   Regulation   Regarding   Shooting   Doves   in   September   Does 

Not   Affect   State   Law   „ 264 

Fish    and    Game.    Breeding    Grounds    263 

Fish  Ponds,  Definition  of  _ 261 

Fresh  Water  Fish  and  Game  Act.  Interpretation  of  Section  64  261 

License  Required  of  Dealers  or  Buyers  of  Green  and  Dried  Furs  - 262 

Memlwrs   of    Legislature    Not    Eligible   for   Api>ointnient    Wild    Life 

Conservation   Commission 261  > 

Powers  and  Duties  When  Termed  "Honorary"'  „ 223 

Game   Wardens  : 

Authority  to  Make  Arrests 384 

Salary  of  Fifty  Dollars  Should  Be  Paid 357 

Gasoline  : 

Collection  of  l/8£  Per  Gallon  Cannot  Be  Made  on  Sales  to  Government  215 
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Disbursement  of  Tax  , . 168 

License  Tax  on  Dealers  Required 197 

Tax  Exemption  Not  Allowed  If  Gas  Purchased  in  State  .._ 164 

When  Liable  for  Inspection  and  Other  Tax 208 

When  Liable  for  Tax  on  Shipment  to  Georgia  200 

When   Sold    to   Schooner  Operating;  Between   Certain    Points   Liable 

for  Tax  „ _ „ , , 201 

When  Subject  to  Tax 164 

Gasoline  Dealers  : 

WTorld  War  Veterans   (Disabled)    Exempt  from  Certain  Tax  196 

Gasoline  Tax  : 

If  Dealer  Liable  in  Certain  Cases 174 

If  Gasoline  Liable  for  in  Certain  Cases 164 

Refund  of  Amounts  Collected  on  Shipments  in  Interstate  Commerce...  195 

What  Constitutes  Dealer  „ „.. „ „__„, 167 

When  Gasoline  Liable  for  5c  on  Gallon  181 

World  War  Veterans,  When  Disabled,  Exempt  from  Certain  Tax  196 

General  Election  : 

Arrangement   of  Candidate's   Name  on   Ballot    369 

Arrangement  of  Names  on  Ballot  ,. _____ 421 

Ballots,  Method  of  Marking  _ * 370 

Candidate  Defeated  in  Primary  Debarred  from  Having  Name  Printed 

on  Ballot 331 

Corrupt  Practice  Act  Does  Not  Apply 437 

Construction  of  Law  as  to  Registration  __,.  416 

County  Commissioners   Cannot    Disregard   Certain   Precincts 369 

How  Exjiense  Transferring  Names  from  Primary  Book   Should   Be 

Paid 418 

Names  of  Electors  Must  Be  Transferred  from  Primary  Books 365 

Party  Affiliations  _... _ 428 

Prerequisite  to  Vote 329 

Registration  and  Payment  of  Poll  Taxes 417 

Registration  Books  to  Be  Used  410 

Separate  Registration  Book  Required S54 

Separate  Registration  Books  Required 416 

Use  of  Stickers  Containing  Name  of  Candidate  Prohibited  on  Ballot..  420 

When  Name  of  Nominee  Should  Be  Printed  on  Ballot  _ 352 

Who  Entitled  to  Have  Name  Printed  on  Ballot  296 

General  Revenue  Fund  : 

Certain  Salaries  nnd  Other  Current  Expenses  of  State  Have  Priority..  198 

Ouvkumhi  : 

Accountancy.  Prerequisite  for  British  Subject  to  Practice 13J 

Accused  Entitled  to  Ball  Where  Arrested  _ l_l 

Adjutant  General,  Law  Governing  Appointment  131 

Authorized  to  Suspend  County  Officers  Cnder  Certain  Conditions 297 

Authority  Vested  In,  to  Appoint  Agent  to  Protest  State  Property 123 

Authority  Vested  in.  to  Transfer  from  Other  Fund  Certain  Sum  for 

State  Board  of  Health _ „„ 123 

Bonds,  Interested  Party  Has  Right  to  Institute  Suit  in  Name  of..... 134 
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Chiropractors  Not  Authorized  to  Issue  Health  Certificate :. 130 

Constable's  Fees  for  Returning  Prisoner  to  District  tor  Trial 181 

Constable  Not  Authorized  to  Act  as  Deputy  Sheriff 118 

County  Commissioners  May  Abolish  Justice  of  the  Peace  Districts 116 

County  Commissioners  Not  Authorized  to  Abolish   Office  Justice  of 

the  Peace  During  Term 118 

I  >eath  Warrants,  Procedure - 124 

Duty  of  County  Judge  to  Endorse  I'pon  Warrant  Amount  of  Bail. 121 

Electrocution,  Whose  Duty  to  Perform 116 

Escaped  Prisoner  May  I*  Prosecuted  for  Misdemeanor 120 

Federal  Estate  Tax,  State  Has  no  Statute  to  Contest  Validity- 127 

Inspectors  Bureau  of  Inspection  Shall  Have  Requisitions  Approved  by 

Supervising  Inspector  or  Commissioner  of  Agriculture 129 

Judge  Civil  Court  of  Record  May  Be  Appointed 151 

Judges  Criminal  Court  of  Record,  When  Disqualified  Only  Judge  of 

Other  Criminal  Court  of  Record  Can  Preside - 188 

Justice  of  the  Peace,  Fees  for  Serving  Papers  Outside  District 130 

National  Guard  Members  Entitled  to  Stated  Allowance 122 

Naval  Stores,  Term  of  Office  of  Supervising  Inspectors 133 

Physicians.  When  Authorized  to  Practice  in  State 119 

Procedure  for  Opening  New  Highways 114 

Sheriffs,  Entitled  to  Guard  to  Assist  at  Court  House  and  Jail _. 125 

School  Busses.  Classification  of  and  License  Required 12G 

state  Attorneys.  May  Assign  to  Other  Circuits. 134 

State  Officers  Not  Authorized  to  Hold  More  Than  One  Office 118 

Supervisor  of  Registration.  Eligibility  for  Other  Office __  127 

Who  Authorized  to  Accept  Bail .- 121 

Gha.nd  Jusy : 

Authorized  to  Investigate  Violation  Primary  Election  Law 444 

When  Witness  Fees  May  Be  Paid  to  Non-Resident  Witnesses 190 

Guest: 

Hunting  License,  if  Required  to  Pay _ , — 3T1 

G  cabdg  : 

Sheriff's  Duty  to  Hire  and  Keep  at  Jail 390 

Guard  Hire: 

Sheriff  Has  Claim  Against  County  for 390 

If 
Habeas  Corpus: 

Sheriff  Entitled  to  Costs  for  Executing  Writ 386 

Haib  Tosic  : 

If  Sale  of,  Prohibited  Fnder  Law ±  258 

Heah  of  Family: 

Exempt   from  Taxation  in  Sum  of  Five  Hundred  Dollars 459 

Health  Cebtificate: 

Certain   Physicians  Authorized  to  Sign - 267 

Chiropractors  Not  Authorized  to  Issue 130 
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High  School:  faqi 
School  Board  May  Pay  Salary  of  Principal  for  One  Year  Fnder  Cer- 
tain Conditions 300 

Tuition  Required  of  Non-Resident  Pupils ,-..  299 

Highways  : 

Motor  Vehicles,  Load  Capacity ...... 458 

Opening  of  New,  Procedure.... . , -.._ -  114 

Hotels: 

License  Enumerated  as  Required  in  Amended  Law 266 

Licenses  Required  as  Defined  in  Section  2124 268 

License  Tax   Enumerated „ _.. 208 

Hotel  Commissioner: 

Apartments,  Inspection  License  Fee  Authorized  I'nder  Law 208 

Certain  Physicians  Authorized  to  Sign  Health  Certificates 207 

Co-operative  Apartments,  When  Liable  for  License  Tax.. 267 

License  Taxes  Enumerated  as  Required  on  Hotels,  Rooming  Houses. 

Apartment  Houses  and  Certain  Tenement  Houses™. __. _™  266 

License  Tax  on  Hotels,  Rooming  Houses  and  Apartment  Houses  Enu- 
merated   _ 268 

License  Tax  Required  of  Hotels  and  Rooming  Houses  as  Defined 265 

Rooming  House  Defined 268 

House  Rill  No.  1161: 

Construction  of 173 

Hunting  and  Fishing  : 

Fees  to  Be  Charged  by  County  Judge -__™ _ 358 

Hunting  License: 

If  Guest  Required  to  Pay 371 


Indecent  and  Obscene  Pictures  : 

What    Constitute    - „ 461 

Indictment  : 

When  for  Robbery  Must  Lay  the  Ownership  of  Projierty  Involved  in 

Some  One  Other  Than  Defendant 228 

Information: 

When  Clerk's  Seal  Omitted,  How  Defect  May  Be  Cured 327 

Improvements  : 

Assessment  of,  Discretionary  with  Tax  Assessor..  446 

Inspection  Fee: 

Hotel  Commission  Authorized  to  Collect  from  Certain  Apartment  Op- 
erators   269 

Inspection  Tax: 

Collectable  on  AH  Gasoline  Handled  In  State .;... 200 

One-Eighth  of  a  Cent  Per  Gallon  on  Gasoline  Cannot  Be  Collected  on 
Sales  to  Government 215 

When  Gasoline  Liable  for _ _._. 208 

Inbpectors  : 

Governor  May  Appoint  for  the  Bureau  of  Inflection  In  tile  Depart 
ment  of  Agriculture 214 
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Plumbing,  Have  Certain  Jurisdiction „„ _ „ 346 

When  County  Commissioners  May  Appoint  Additional  for  Election....  320 

INSURANCE: 

If  Valid  When  Given  to  Customers 206 

Insurance  Agent: 

Insurance  Commissioner  May  Refuse  to  Issue  Renewal  License  213 

I  n  s  ura  n  ce  Commissioner: 

When  No  Discretionary  Power  Is  Vested  to  Withhold   Issuance  or 
Renewal   of   Insurance   Agent's    License    213 

I n  buran  ce  Com  pany  : 

Certificate  of  Authority  May  Be  Issued  T'nder  Section  4297  _„.  210 

If  Certain  Actions  In  Violation  of  Section  4268  R.  G.  8 209 

License,  Salesmen  and  Solicitors 210 

State  Treasurer  May  Revoke  License  for  Certain  Violation  211 

Srate  Treasurer  Not  Authorized  to  Revoke  License  of  211 

When    Insurance   Commissioner    May   or   May  Not   Issue  or   Renew 

Insurance  Agents   License 213 

When  Liable  for  Premium  Tax  of  2%  on  Reinsurance  207 

Intoxicating  Liquors: 

Fees,  Clerk  Circuit  Court  in  re  Seizure  and  Custody  314 

J       • 

Jails: 

County   Commissioners  Authorized   to  Construct  291 

Judicial  Department  op  Florida  _ : 8 

Judges  : 

Bail  Bonds.  When  Accused  Entitled  to  „ - 362 

Circuit  Court  „ „ 8 

Court  of  Crimps  „ 10 

Criminal  Court  _ — 10 

Court  of  Record  - .. 10 

Supreme  Court  8 

County   Judge's  Court,   Rule   Day 358 

Effect  of  House  Bill  763  as  to  Fees  360 

Fees  to  Be  Charged  by  County    Judges    for    Hunting    and    Fishing 

Licenses    368 

Game  Warden.   Compensation  of  $50.00  Should  Be  Paid  357 

Juvenile  Court  Has  No  Jurisdiction  to  Try  Criminal  Cases  Against 

Children   - - 361 

Juvenile  Court.  Jurisdiction 359 

Motor  Vehicles.  When   Liable  for  "For  Hire"  License 360 

Not  Authorized  to  Parole  Prisoners  364 

Procedure  Where  County  Judge  Disqualified  „ 361 

When  Checks  Considered  Worthless  -„ 357 

When  Disqualified  to  Sit  in  Police  Court  ~ 442 

When  Should  File  Qualification  Papers  with  Clerk  Circuit  Court  .-  364 

Judge  Civn.  Court  of  Record  : 

May  Be  Appointed  by  Governor  to  Act  Until  Next  Session  of  Senate..  151 
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Judoes,  Criminal  Court  or  Record:                                                                   paob 
When  Disqualified  Only  Judge  of  Other  Criminal  Court  of  Record 
Can  Preside  133 

Jurisdiction  : 

Justice  of  the  Peace „ Mi 

Jurors: 

County  Judge's  Court.  Fees  to  Be  Paid  From  Fine  and  Forfeiture 

Fund   „ ... 380 

Qualification  of ~._~ — 374 

Justice  Districts  *. 

Consolidation  of  Two  — -- 36tt 

County  Commissioners  Hare  Authority  to  Consolidate  880 

Justice  of  the  Peace  : 

Authorized  to  Serve  Papers  Outside  of  District  Rut  Shall  Not  Re- 
ceive More  Fees  Than  If  Served  In  Own  District  130 

Bonds  Covering  Fine  and  Costa  Must  Be  Paid  3T9 

Chapter  11893  Not  Applicable  to  Fees 37" 

Constable.  Authority  to  Arrest  in  Certain  Cases  _ 378 

Constables  May  Serve  Process  Anywhere  in  County „__™ 375 

Coroners  Jury  May  Summons  Physician . 377 

Costs,  How  Collected  and  Paid  370 

County  Commissioners  Authorized  to  Abolish  Districts 116 

County  Commissioners  Hare  Authority  to  Consolidate  Districts 380 

County  Commissioners  Not  Authorized  to  Abolish  Office  During  Term  118 

Criminal  Warrants.  No  Law  Requiring  Copies  of  „„ „ 373 

Districts  Required 292 

Fees  374 

Fees,  Application  of  Chapter  11893 309 

Fees,  Application  of  Chapter  11893 367 

Fees.  How  Paid  _ 378 

Fees.  County  Officers  „ _™ _ 375 

Jurors,  Qualifications  371 

J ur isd  i ct i on   «__ _ 374 

Jurisdiction   375 

Jurisdiction — „.„ m.^. 462 

Marriage  License,  No  Time  Limit  Required ,„,,,, ,,.,,., 378 

Mileage,  When  Entitled  to  . 373 

Motor  Vehicle  License  Law,  License  Plates  , 378 

Not  Authorized  to  Compromise  Certain  Criminal  Cases  ^. 339 

Not  Authorized  to  Direct  Verdict 379 

Primary  Election,  Voter  Not  Compelled  to  Cast  Second  Choice  Vote  ....  379 

Prior  Conviction.  Court  Cannot  Take  Judicial  Notice 376 

Term  of  Office 880 

Traffic  Officers  on  State   Highways.  Uniforms  Required  380 

When  Authorized  to  Appoint  Individual  to  Execute  Process  377 

When  Fail  to  Qualify.  Districts  May  Be  Consolidated 360 

Juvenile  Court  : 

Has  No  Jurisdiction  to  Try  Criminal  Cases  Against  Children  „_ 861 

Ju  ri  sd  let  Ion  . ..„ 
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Lards: 

Assessment    iii   Certii in   CaseA    I'nx-cdmv   Nc-rc*s:iry   ,'ill 

Assessing  When  Subdivided 428 

Master's  Deed  Supersedes  Plat  334 

Platting  for  Taxation _ „ 334 

Procedure  When  Sold  or  Certified  to  State  189 

Wlien  Sold  for  Taxes  Misdemeanor  to  Remove  Timber  or  Work  for 
Turpentine  Purposes  -.  432 

I,ani>  Owners  : 

Roadways  Abandoned,   When  Title  Reverts  to  441 

Law: 

Fish  and  Game.  Interpretation 455 

Legal  Advertising  : 

Re<i  ul  re  ni  ent  s    .„ , . . ™ . 455 

Legal  Notices  : 

Rates  for  Publication  . _ _ „ 109 

Rate   Fixed    „_ _ _ _ 198 

Legislation  : 

Local  or  Special,  Should  Be  Advertised  „ 400 

Legislators  : 

Not  Eligible  for  Appointment  Wild  Life  Conservation  Commission  2('(\ 

Libraries  : 

Public  Who  Entitled  to  Free  Use.. 443 

License: 

Fishing  Effect  of  Chapter  11838 283 

Furs.  Dealers  or  BuyerB,  Required  of 262 

Hunting  and  Fishing,  Fees  to  Be  Charged  by  County  Judges 358 

Insurance  Commissioner,  When  Has  no  Discretionary  Power  to  With- 
hold  Issuance  2ia 

Insurance  Company,  Should  Not  Be  Revoked  Because  of  Violation  of 

Section  4342 „ 211 

Medicine.  Wlieu  Applicants  to  Practice,  Entitled  to 252 

Osteopaths,  Prerequisite  for  Recordation  When  Issued  to „ 255 

Physicians.  Non-Resident,  Must  Record  with  Clerk  Circuit  Court  of 

Some  County  in  State - - - 256 

Physicians,  When  Necessary  to  Record  In  Another  County 248 

Revocation  of  Registration  Not  Warranted 251 

State  Board  of  Accountancy  May  Issue  Temporary 232 

State  Board  of  Medical  Examiners  Nut  Authorized  to  Grant  Without 

Kxa initiation    _ 252 

State  Board  of  Osteopathic  Examiners!.  When  Granted  by,  Should  Be 

Recorded  in  Office  Clerk  Circuit  Court .:.  255 

State  Treasurer,  When,  May  Revoke  License  of  Insurance  Company, 

Association,  Agent  or  Broker 211 

World  War  Veterans  and  Spanish  American  Not  Transferable 457 

License  Law  :  < 

Construction  of  in  re  Real  Estate  Brokers _ 280 
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License  Plates  :  PAoa 

Motor  Vehicles,  Must  Be  Displayed  on ™ 378 

I. vi  en  sk  Tax  : 

Apartments,  Co-operative,  When  Liable  for 207 

Brokerage  Partnership.  Construction  of  Law  in  re 282 

Chautauquaa,  if  Required  of.— 360 

Counties    and    Municipalities,    When    Are    Authorized    to    Collect   on 

Motor  Vehicles  274 

Disabled  Veterans,  When  Not  Required  of 448 

Dye  Works  and  Steam  Cleaners „..„„ , 488 

Farm  Produce,  Dealers  In,  If  Required  to  Pay 894 

Fish  Dealers.  If  City  Authorized  to  Impose _. 440 

Fish  Dealers,  Wholesale 286 

Fish  Dealers.  Wholesale.  Construction  of  Section  7,  Chapter  10123 284 

'For  Hire"  When  Should  be  Charged  on  Motor  Vehicles  Operated  by 

Warehousemen    - , 271 

Gasoline  and  Other  Like  Products,  Dealers  Liable  for 181 

Gasoline  Dealers,  Wholesale,  in   Illuminating  and  Lubricating  Oils 

Required  to  Pay „. ....  197 

Gasoline.  Refund  of  Amounts  Collected  on  Shipments  In  Interstate 

Commerce 195 

Gasoline  Sold  to  Certain  Schooner  Liable  for 201 

Motels  and  Rooming  HouseB  as  Defined,  Required  to  Pay - 265 

Hotel  Commissioner  Authorized  to  Collect 268 

Hotels,  Rooming  Houses,  Apartment  Houses  and  Tenement  Houses 

Liable  for  266 

Hunting,  if  Guest,  Required  to  Pay... 371 

Insurance  Company,  Reciprocal,  When  Agents  and  Salesmen  of,  Liable 

for   - - : 210 

Motor  Vehicles,  Exemptions.... -.„ 270 

Motor  Vehicles,  When  Liable  as  "For  Hire" 347 

Municipalities,  Restrictions  Upon,  to  Impose 288 

Nou-Resideut,  When  Exempt  from  Payment  for  Motor  Vehicle 394 

Occupational,  Real  Estate  Brokers 171 

Heal  Estate  Brokers 434 

Ileal  Estate  Brokers  Required  to  Pay - _ - 173 

Real  Estate  Brokers  and  Salesmen.  Amount  to  Be  Collected..................  2(40 

Real  Estate  Brokers  and  Salesmen,  Construction  of  Chapters  1133U- 

12223    .- 2S0 

School  Busses  Required  to  Pay  at  Same  Rate  as  Private  Automobile....  125 
Shows,  if  Liable  for  When  Held  Under  Auspices  of  Fraternal  Organ- 
izations  20*2 

Undertakers  ..„ _„_ 434 

Vehicles,  Certain,  to  Be  Class  Hied  as  "For  Hire" 347 

World  War  Veterans,  Disabled,  Exempt  from  When  TJealers  in  Gas- 
oline  _,„„... 196 

Litk  Stock  Sanitary  Board: 

Cattle  Dipping,  Arbitration  of  Costs __„ 209 
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Confiscation,  Who  Custodian „ „ 307 

Sheriff's  Fees  for  Destroying - ,. 387 

Local  Bills : 

Advertisement  Required  - .. 460 
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Ma  as  i  age  : 

\*o  Law  Requiring  "Witnesses 392 

Witness,  When  Person  Might  Lawfully  Sign  as 382 

Marriage  License  : 

No  Time  Limit  Required „„ 37S 

Masseues: 

Practice,  Certificate  Required  _ _..~ „ -.  230 

Registration  Required  Under  Law 249 

Mayor  : 

If  Authorized  to  Issue  Search  Warrants 440 

Medicine  : 

Transportation  by  Mall 258 

Motorists  : 

Weapons  May  Be  Carried  in  Car 368 

Municipal  Bonds  : 

Clerk  Circuit  Court  Entitled  to  Compensation  for  Signing 443 

Memoriam  : 

W.  B.  Lamar  ■- 5 

Miiwives  : 

Not  Required  to  Register  „ 248 

Mileage  : 

Constable  Entitled  to  - _ 338 

Justice  of  the  Peace  Entitled  to  - 373 

Witnesses,  Non- Resident.   How  Determined  325 

Mjnob : 

County  Commissioners  Prohibited  from  Contracting  with  310 

Married.  Not  Qualified  to  Vote 363 

Misdemeanor  : 

Prisoner.  Escaped,  May  Be  Prosecuted  for  120 

To  Remove  Timber  from  or  Work  for  Turpentine  Purposes  Lands 

Sold  for  Taxes  „ 432 

Mosey: 

School  Board,  When  Authorized  to  Borrow  459 

When  May  Be  Transferred  from  One  Fund  to  Another  ._ 188 

Mortgages  : 

Cancellation.  Separate  Book  for  Recording  Satisfaction  of  307 

Trust  Company  Required  to  File  with  State  Treasurer,  Definition  of..  214 
Morticians  : 

License  Tax  — — '.  434 

Mothers'  Aid  Act  : 

Duty  of  County  Commissioners  257 

Motor  Trucks  : 

License,  When  Liable  for  "For  Hire"  .„ _  360 
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Certificate  of  Title,  issuance  In  Certain  Cases  273 

Certificate  of  Title,  Issuance  to  County  and  State  Agencies  272 

Construction  of  Law  in  re  License  Tax  on  Passenger  Unties  for  Pri- 
vate Cse -"'* 

"For  Hire,"  Classification  of  „. ..  271 

License  "For  Hire,"  When  Should  Be  Required  of  Warehousemen  271 

License  Plates  to  Be  Displayed  _ 378 

License.  When  Liable  for  ''For  Hire" .'_ „_...„_ 360 

Load  Capacity  on  Highways 45S 

Non-Residents,  When  Exempt  from  Payment  of  License  Tax  381 

Prohibition   Law,    Confiscation   When    Used    In   Violation    of,    Does 

Not  Invalidate  Lien „ ..  381 

Registration   Certificate  for  "For  Hire"   Cars  Required   to  Be  Ex- 
hibited   311 

Tax  Exemptions  - 270 

Title  Certificates,  When  Should  Be  Issued  for  Cars  Sold  for  Stor- 
age Charges ~ 277 

Trucks,  Certain,  Required  to  Have  "For  Hire"  License  Tags 108 

Trucks,  Certain.  Should  Not  Re  Clawed  as  "For  Hire" 162 

Warehousemen,  Classification  of  When  Operated  by  271 

When  Slay  Be  Classified  as  "For  Hire" 347 

MoTnit  Vehicle  Commissioneh  : 

Certain  Authority  Vested  in  . „..„ „~ . 347 

Construction  of  Law  in  re  Certificates  to  Be  Issued  on  Cars  Sold  for 

Storage  Charges  - .„ —  277 

Construction    of    Section    1011.    R.  O.  S.,    as    Amended    by    Chapter 

10182  in  re  License  Tax  on  Passenger  Busses  for  Prirnte  Use  275 

County  Agencies,  Issuance  of  Certificates  on  Motor  Vehicles  272 

License  Tax   on   Motor   Vehicles,   When   Counties   aud   Cities   May 

CoUect  274 

Motor  Vehicles,  Certificates  of  Title,  Issuance 273 

Motor  Vehicles  Operated  by  Warehousemen,  Classification  of  271 

M,otor  Vehicles,  Tax  Exemptions 270 

Speeding,    County    Officers    Required    to   Give    Receipts    for    Money 

Collected  as  Fine 279 

Motor  Vehicle  Law  : 

Construction  in.  re  Title  Certificates  to  Be  Issued  on  Cars  Sold  for 

Storage 277 

Construction  of  in  re  "For  Hire"  License  168 

License  Fee,  School  Busses,  Interpretation  of  _„-„_„ 125 

Mullet: 

If  Possession  of  In  Certain  Cases  Lawful  „ „. „„_. 283 

Municipalities  : 

Educational  Purposes.  Not  Authorized  to  Spend  Any  Moneys  for 302 

License  Tax,  Section  1268,  R.  G.  8„  Restriction  Cpon  Municipalities 
to  Impose „ 288 
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National  Banks  :  paoh 

Powers  to  Tux    447 

Nationai  Convention  : 

Selection  of  Delegates  - 152 

N  a  t  10  n  al  G  v ard  s : 

Authorized  to  Hold  Pugilistic  Exhibits  444 

Construction  of  Certain  Law  Relative  to  Disbursements  184 

Members  Entitled  to  Stated  Allowance  122 

Poll  Tax,  Members  Exempt  from  Payment  398 

Naturopathies  : 

Registration  Required  Older  the  Law  _ 249 

Naval  Stores  : 

Term  of  Office  of  Supervising  Inspectors , 133 

Negro  : 

Primary.  If  Allowed  to  Vote - 418 

Primary,  Not  Legal  to  Register  for 348 

Nominees  : 

Names  May  Re  Embraced  in  One  Certificate  „ „ 158 

Non-Resident  : 

When  Exempt  t'r(»m  Payment  of  Motor  Vehicle  License  Tax  394 

Notaries  Public: 

Age  Required   147 

0 

Obscene  and  Indeient  I'ictubeb: 

Wbut  Constitute 461 

Occupation  Tax : 

Real  Estate  Brokers,  Registration  Fee  Not  Construed  as 174 

Office  : 

When   Deemed   Vacant _ _ _. „ 396 

Offices  : 

Constitution  Prohibits  the  Holding  of  Two  or  More 321 

Officers  : 

Governor  Authorized  to  Suspend  Cutler  Certain  Condit/nns 297 

Opticians  : 

Law  of  1927  Does  Xot  Affect  When  Business  Already  Established 2!>4 

Optometry  : 

Board  Not  Authorized  to  Employ  Counsel  in  Certain  Cases „ 254 

Opticians  With  Established  Business  Not  Affected  by  law 254 

Osteopaths,  If  Have  Ri^ht  to  Practice... 256 

Osteopaths: 

If  Have  Right  to  Prnctire  Optometry 256 

Registration  with  State  Board  of  Health  Itequired 255 

P 

Parhon  : 

If  Full  and  Inconditional  Restores  Right  of  Citizenship 413 

t'uconditional.  Effei-t  oti  Felon  in  re  Registering  for  Election... 413 
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'ABSENGEB  Busses  :  I'  \'  ■>: 

License  Tax  for  Private  Use  Only „„ 275 

'EBSONNEI.   OF   ATTOKNEY    (iGMLIIVI.'K    OFFICE 8 

'arty  Affiliation  : 

Every  Elector  Should  Declare 418 

How  Change  Accomplished. , 414 

Manner  of  Applying  for  Application  for  Changing  4<Hi 

Primary  Elections 428 

Kfglat ration   Must.  Show 404 

'EDOLERS  : 

When  So  Considered 354 

'HYSICIAKB  ; 

Death  Certificate,  When  Authorized  to  Sign - 44S 

License,  When  Entitled  to  Practice  as  Eclectic. 252 

License.  When  Necessary  to  Have  Recorded  in  Another  County. 24$ 

Non- Resident,  When  Must  Record  License  with  Clerk  Circuit  Court 

of  Some  County  in  State. „ - 25« 

Required  to  Register  Annually- 247 

Veterinarians  Not  Required  to  Register , 247 

Wehn  Authorized  to  Practice  in  State - _.  110 

When  Board  May  Revoke  License __„._. — „_.„„ 253 

When  Summonsed  by  Coroner's  Jury   Entitled   to  Witness   Fee  and 

Mileage 377 

"ICTUBE8  : 

Obscene  and  Indecent,  What  Constitute 401 

*latb: 

Revocation  of  _ — 430 

'luubtng  Law  : 

Construction  of  — „ 34C 

"olice  Court  : 

Disqualification  of  Judge 442 

'ou.s : 

Candidate  Not  Allowed  to  Have  Watchers , _ 352 

Time  for  Opening  and  Closing 412 

'ollixo  Places  : 

Distribution  of  Circulars  and  Postern ,  371 

'oll  Taxes  : 

Age .._-  400 

Bond  Election,  Necessary  to  Pay  to  Be  Elbiihle  to  Vote „.. 310 

Exemptions    _...„ 427 

Exemption  in  Favor  of  Disabled  Veterans „... 400 

Foreign  Person  Just  Naturalized  Should  Pay,. 388 

Last  Date  for  Payment ,„.. 413 

J^ast  Day  for  Paying  Before  Election „,„ 417 

Last  Day  for  Payment  of  to  Qualify  for  Primary  Election 228 

Liability  Tor  Determined, „ 411 

National  Guards,  Members  Exempt 308 

Payment,  Date  of  .„ „_ 402 

Payment  of  by  Women  as  Fe»re  Covert  -M>2 

Wtien  Assessable  „ 411 
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When  Necessary  to  Be  Paid  by  PerBon  Over  55  Years  of  Age _..  432 

When  Payment  by  Persons  Other  Than  One  Liable  Not  Authorized 437 

Who  Exempt „ _..  433 

Who  Liable  400 

Precinct  : 

Centificate  of  Transfer  Should  Be  Obtained  If  Party  Removes... 405 

Voter  Must  Register  Where  He  Resides 427 

Premium  Tax : 

When  Insurance  Companies  Liable  for _ 2U7 

Pressing  Clubs: 

License  Tax.  Liable  for 43S 

Primary  : 

Time  for  Opening  and  Closing  Polls 412 

Primary  Books: 

Electors,  Names  of.  Must  He  Transferred  to  General  Election  Books...  355 

Primary  Election  : 

Campaign  Expense  Statements.  Dates  for  Filing 32ti 

Candidates  Announcing  Must  File  Expense  Statement 323 

Candidates  Filing  Fee.  Clerk  Circuit  Court  Must  Issue  Receipt  for 322 

Candidates  for  Congress.  When  and  How  May  Become  Qualified  149 

Candidate's  Name,  When  Not  Allowed  to  Be  Printed  on  Ballot  325 

Candidate's  Name  to  Be  Printed  on  Ballot  _ - — -  152 

Candidate's  Oath  and  Filing  Fee.  Duty  of  Clerk  to  Receive  311) 

Candidates.  Qualification,  Last  Day  -.. .  319 

Candidates  Shall  File  Statements  and  Pay  Fees  Provided  by  Uw  ....  318 
Candidates,  When  Three  Receive  Tie  Vote,  Names  Should  be  Placed 

on  General  Election  Ballot  _ 293 

Circuit  Judge,   When  Should   File  Qualification  Papers  with  Clerk 

Circuit   Court    304 

County  Commissiouers  Not  Authorized  to  Designate  Filing  Fees  for 

Various  County  Officers „ 321) 

County  Commissioners  Should  Follow  Provisions  Section  244,  R.  G.  S.  399 

County  Officers  Required  to  Be  Nominated  317 

Disposition  of  Ballot  Boxes,  Memoranda,  etc „ „ 333 

Eligibility  to  Vote  319 

Expense  Statements  Required  to  Be  Filed  325 

How  Expense  Transferring  Names  to  General  Election  Books  Should 

Be   Paid   ..- - 418 

Law  Construed  j»  re  Giving  Away  Pencils  31 B 

Legal  Voting  Age „ 403 

Negro  Cannot  Legally  Vote  ... 348 

Primary  Election  : 

Negroes,   If  Allowed  to  Vote  in  Primary  418 

Party   Affiliations  ._ .i 428 

Persons  May  Register  When  Paying  Poll  Tax „ 324 

Poll  Tax.  Last  Day  for  Payment  .„ 228 

Poll  Tax,  Last  Date  for  Payment  413 

Poll    Tax    Requirements   „ _ _.._ 402 

Registration  Must  Show  Party  Affiliation  „ .„  404 
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Voter  Not  Compelled  to  Cast  Second  Choice  Vote „„..„.  3T9 

Voters,  Publication  or  List -  30!i 

Primary  Law: 

Definition    of    Term    "Annual    Salary    or    Compensation"    of    Office 

Sought  SH 

Electors,  Registration  of „ „ 43tt 

Powers  of  Certain  Officers  „ „.  392 

Registration,  Construction  of - 405 

Registration,  Construction  of „.. „„ „„ .  435 

Violations  _ „ „ 430 

Violations  „ ...„ „„ 444 

Pbiob  Conviction  : 

Court  Cannot  Take  Judicial  Notice  370 

I'n isc  in  : 

Breach.  Escape  and  Punishment 34B 

Prisoner  : 

County  Commissioners  May  Direct  to  Do  Manual  Labor 296 

Escaped,   May   Be   Prosecuted   for   Misdemeanor 120 

Judges  Not  Authorized  to  Parole  364 

Law  Provides  Sheriffs  Fee  for  Feeding  447 

When  Should  Be  Sent  to  Ralford 382 

Probation  Officers  : 

Assistant,  When  Authorized  to  Appoint  341 

Expenditures,  Allowed 433 

Prohibition  Law: 

Vic's  Hair  Tonic,  If  Sale  of  Prohibited .,„-■„ _™___ 258 

Property  : 

Disposition  When  Derelict  or  Wrecked „.„.. 440 

Tax  Assessor,   When  Authorized   to  Assess  as  I'nknown   291 

Public  Accountants  : 

Certain  Individuals,  If  Deemed  to  Be  233 

Certificate,  Effect  on.  If  Removed  from  State  238 

Certificate  of  Registration,  When  Entitled  to  1'nder  Low  231 

Prerequisite  to  Practice  by  Non-Residents  ,._„..„„ , 230 

Registration    Necessary 240 

Special    Certificate    for    Registrants    from    Other    States    Should    Be 

Provided  - ...  23.-i 

Status  When  Fail  to  Reregister  „_. .  237 

Public  Accountants: 

When  Termed  to  Be  Practicing  Without  a  License  ...— „.__ 240 

Publication  : 

Names  of  Clerks  and   Inspectors  of  Election   Should  lie   Posted  or 

Published  351 

Public  Libraries  : 

Who  Entitled  to  Free  t"se  443 

Pugilistic  Exhibits: 

When   Authorized  _ „._ .~„ 444 
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Radio  Broadcasting  Station  :  page 

Board  of  Control  Authorized  to  Inst  till  and  Operate  at  Gainesvillle....  241 

Board  of  Control,  Duty  to  Erect  and  Maintain  for  Certain  Sum  240 

Board  of  Control.  Mandatory  Duty  to  Erect  at  Gainesville—. 240 

Construction  of  Chapter  12217 _..  240 

Controversy  in  re  Use  of  Copyrighted  Material  243 

Railroads  : 

Assessment  and  Distribution  of  Taxes  on  Personality  172 

Range  Rider: 

Duty  as  to  Dipping  Cattle „....  336 

Real  Estate : 

Tax  Collector  Not  Authorized  to  Postpone  Sale  for  Non-Payment  of 
Taxes  _ 193 

Real  Estate  Brokers  : 

Construction  of  License  Law _ 280 

License  Tax  ~ _ .".- -  434 

License  Tax.  Amount  Required ~ - -..  280 

License  Tax  to  Be  Collected , 173 

Occii]>ational  Taxes  Not  Abolished 171 

Registration  Fee  Not  Construed  as  Occupation  Tax 173 

Real  Estate  Salesmen  : 

Amount  of  License  Tax  Fee  Required _ 2S0 

Receivers  ; 

Powers  of  _ 170 

Reciprocal  Insurance: 

Certain  Certificate  of  Authority  May  Be  Issued 210 

Salesman.  When  Liuble  for  Tax 210 

Redemption: 

Tax   Certificate   „ - - „..„ 452 

Registrant: 

Declaration  by  Party  Affiliation „ _ 404 

Register  : 

When  Paying  Poll  Taxes  Is  Lawful 324 

Registration  : 

Age  Required  to  Be  Given 403 

General  Election.  When  Books  Clone 417 

Law,  Construction  of. „ - 435 

Law  Pertaining  to.  Construed „ 404 

Negroes   Not   Allowed. _ ._ __  348 

Oatb   Required ...._ 401 

Qualification  for 401 

Required  In  Voting  I'recinct - - - 406 

Required  to  Ite  Done  Personally „ .* 412 

Required  to  Be  in  Precinct  of  Resident* 427 

Required   Under  Chapter  12005 _ 240 

Unconditional  Pardon,  Effect  on  Felon _ 413 

Voter  May  Make  Application  for  and  Be  Transferred _ 400 

Women  as  Feme  Sole ~ ...„ „ 402 
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REGISTRATION    BOOKS  :  PAGE 

Closing   of    _ „ „ „__„„ 400 

Copies  or  Extracts  Not  to  Be  Made  by  Public .„ 404 

Examination  May  Be  Made  by  Public „ 404 

(General  Election 410 

General  Election  Book  Must  Be  Separate  from  Primary  Book 354 

General  Election.  Party  Affiliations  Should  Not  Be  Shown 42** 

How  Expense  Transferring  Xaraea  from  Primary  to  General  Election 
Booka  Should  Be  Paid. _ „. -  418 

Registration  Books: 

Xanies  to  Be  Transferred „«. , „„„._„...  41ft 

Preparation'  of _..„,™™^„ 401) 

Primary,  Party  Affiliations  Should  Be  Shown 42S 

Separate  Set  Required  for  General  Election llti 

When  Required  to  Re  Kept  Open 812 

Registration  Certificate  : 

Absent  Voters'  Ballots.  Effect  of  Challenge  on 406 

Persons  Registering  Entitled  to , ....... 44MJ 

Resident  Agent  Act  : 

Corporations  Must  Comply  wllh  Law  in  Appointing  Agents 130 

Designation  of  Agent,  Penalty 140 

Interpretation  of  Dissolution . , . 145 

Penalty  for  Not  Complying  With .. 143 

State  Attorney  Should  Enforce  Certain  Provisions 140 

Suspension  and  Remission  of  Forfeitures  Incurred  by  Failure  of  Cor- 
iMinitlons  to  Comply  with „. 143 

Roadways : 

When  Title  Reverts  to  Abutting  I.and  Owners 441 

Robbery  : 

Indictment  Must  Lay  the  Ownership  of  Property  Involved  In  Some 
Other  Than   Defendant „ 228 

Rooming  Houses: 

Define  I  and  License  Tax  Enumerated. 268 

Hotel  Commissioner  Authorized  to  Collect  Inflection  Fee 268 

License  Required  as  Defined  in  Section  2124 2416 

S 

Salary : 

Game  Warden  Entitled  to  $50.00  357 

Salt  Waters  : 

Under  Jurisdiction   Salt   Water   Fish   Act   .._ 287 

Seal: 

When  Omitted  from  Information  How  Defect  May  Be  Cured  327 

Search  Warrants  : 

Mayor.  If  Authorized  to  Issue 440 

Schools  : 

Children  May  Attend  in  Adjoining  County  Under  Agreement  .„.„_ 303 

Children    Outside    of    District    May    Atteud    School    Under    Certatu 
Conditions    „ 304 
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School  Boabd  :  paoe 
Member  of  Not  Authorized  to  Contract  for  Transporta tion  of  Stu- 
dents  , „ 325 

Prerequisite  for  Borrowing  Money  300 

Principal   High   School  May  Be  Paid   Salary  for   Tear  Under  Cer- 
tain Conditions  - - „ SOU 

When   Authorized    to   Borrow    Money 439 

School  Bcsses  : 

Classification  of,  License  Required  ... 125 

School  Fund  Depositoky  : 

Construction  Section  1660,  R.  G.  S..  with  Reference  to „..  170 

School  Teachers  : 

Examination  on  Constitution  May  Be  Taken  on  Other  Than  Dates 

Specified 21S 

Qualifications    Required ~ _ __ 303 

Though  Elected  aa  Member  County  School  Board,  Contract  Should 
Be  Carried  Out  „ 220 

SECHKTABY    OF    STATE  : 

Attorney  General,  Policy  Regarding  Opinions  of  Predecessors  151 

Corporations.  Articles  of  ReincorpjiMtion   Should  Show  Post  Office 

Address  of  Each   Stockholder  136 

Corporations,   Certain  Filing  Fees  Required   137 

Corporations.  Change  of  Capital  Stock,  Fees  for  Filing  Certificate 145 

Corporations,  Charter  Tax  Required 154 

Corporations.  Dissolution  of  Certain 148 

Corporations.    Fees   Required   for  Amendment  to   Charter   141 

Corporations.    Filing   Certificate   Showing  Dissolution    Should    Insert 
Date  on  Which  Secretary  of  State  Receives  and  Files  Affidavit 

of  Publication 160 

Corporations,   Foreign,  Laws  Do  Not  Invalidate  Certain  Deeds  152 

Corporations,  Foreign,  What  Constitutes  Doing  Business  in  Florida....  142 
Corporations,  having  Par  and  No  Par  Value  Stock  Are  Required  to 

File  Certain  Affidavits  „ 15S 

Corporations.  Interpretation  of  Resident  Agents'  Act,  *m  re  Dissolution  145 

Corporation  Law,  Construction  of  in  re  Incorporating 153 

Corporation  Law,  Requirements.  Certificate  of  Incorporation  160 

Corporations  May  Designate  Another  Corporation  as  Resident  Agent..  141 
Corporations.    May    Reincorporate    But    Should    Carry   Certain   Affix 

or  Prefix 135 

Corporations,    Must    Comply    with    House    Bill    No,    776,    in   re    Ap- 
pointing Resident  Agents  .-. 139 

Corporations.  Must  File  Amended  Certificate  Naming  New  Agent  159 

Corporations,  Principal  Place  of  Business  Shall  Be  in  State 135 

Corporations   Reincorporating   Should    Acknowledge   Certificate 159 

Corporations,  Resident  Agent  Act,  Certain  Penalty  143 

Corporations,   Resident  Agent  Act  Requires  Name  and  Address  of 

All  Officers  _ 154 

Corporations,  Suspension  and  Remission  of  Forfeitures  Incurred  by 
Failure  to  Comply  with  Resident  Agent  Act  143 
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Corporation,  When  Reincorporating  In  Another  State  May  Be  Given 

Credit  for  Certain  Fees  _ - - 149 

Foreign  Corporation.  Prerequisite  for  Cessation  of  Business  in  Florida  138 

Foreign  Corporation,  Required  to  Pay  Certain  Tax 153 

Judge  Civil  Court  of  Record  May  Be  Appointed  151 

Members  of  Congress,  How  Candidates  May  Qualify  _ 149 

National  Convention.  Selection  of  Delegates  ~ 152 

Nominees,  Names  May  Be  Embraced  in  One  Certificate  IBS 

Notaries,  Age  Required  „_ 147 

Primary  Election,  Name  of  Candidates  to  Be  Printed  on  Ballots 152 

Resident   Agent  Act,   State   Attorney   Should   Enforce  Certain    Pro- 
visions  . 140 

Supervisors  of  Registration,  Commissions  of  In  Certain  Counties  147 

Travelers  Insurance  Co.,  Right  to  Do  Business  Revoked  Until  Law 

Complied  With  150 

Ski  r hitiks  : 

Comptroller  May  Require  Additional  „ 176 

Trust  Companies  Should  Be  Required  to  Deposit  178 

Sentence : 

Procedure  for  Commutation  by  Sheriff  „ .. . 380 

Shell  Fish  Commissioner: 

Construction  ot  Salt  Water  Fish  Act 287 

Construction   of   Section   1273.   R.  G.  8 286 

Construction    of    Sectiou    7.    Chapter    10123,    Relative    License   Tax 

Wholesale  Fish  Dealers _ 284 

Jurisdiction  Over  Fishing  in  Clearwater  Bay  .» 285 

Licenses,    Effect   of   Chapter    11838 283 

License  Tax.  Restriction  Upon  Municipalities  to  Impose  288 

License  Tax,  Wholesale  Fish  Dealers  288 

Mullet  or  Roe,  If  Possession  of  During  Closed  Season  Lawful  in  Cer- 
tain Cases „ 283 

Police  Power  _. 286 

Sheriff  : 

Authority  for  Delivery  of  Prisoner  to  Superintendent  380 

Authorized  to  Appoint  Deputies  „ 340 

Authorized  to  Collect  Fine  Imposed  by  County  Judge  390 

Bondsmen,  How  May  Be  Relieved  _ _-___ „„.„... 304 

Bonsmen,  Release — 382 

Candidates  Filing  Fees,  Authority  to  Return  Unused  Portion :'.'xi 

Claim  Against   County   for  Guard   Hire 390 

Commission,  When  Expires 396 

Commutation  of  Sentence,  Procedure  ~ 385 

Constables,  Authority  of _ 384 

Constables,  When  Authorized  to  Make  Arrests  ...  383 

Copies  of  Criminal  Warrants  to  Be  Made  by  ___ „._ 373 

Costs  ..-  383 

Costs.  Deposit  for  Required  Only  in  Certain  Cases  „_ „....  389 

County  Commissioners  Authorized  to  Allow  Guard  to  Assist  at  Court 
House  and  Jail 125 
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County  Officers,  Qua II fixation  for  Office..... „ 396 

Costa  in  Extradition  Cases 394 

County  Judge.  When  Authorized  to  Endorse  Summons 385 

Court  Costs,  to  Whom  Paid 389 

I  mties  and  Compensation  - - „ 230 

Duties  as  to  Cash  Bonds „ 388 

Duty  of  with  Reference  to  Confiscation  of  Property  Csed  in  Violation 

Prohibition  Law  „ 381 

Election  Inspectors  and  Clerks,  Powers  and  Duties 301 

Entitled  to  Certain  Fees  for  Returning  Prisoners  from"  Other  States....  320 

Extradition.  Method  of  Procedure „ 38(1 

Fees 390 

Fees  Allowed  for  Non-Service  of  Process 395 

Fees  for  Destroying  Liquor . — _.... 387 

Fees.  How  Paid 370 

Fees  Not  Authorized  for  Seizure  of  Stills 384 

Fines,  Who  Entitled  to  Collect 390 

Oame  Wardens,  Authority  to  Make  Arrests 384 

Jurors  in  County  Judge's  Court.  Pay  to  Come  from  Fine  and  Forfeit- 
ure Fund 390 

Law  Provides  Fee  for  Feeding  Prisoners 447 

Lawful  Custodian  of  All  Persons  Committed  to  Jail 392 

Legal  Costs  for  Executing  Writ  of  Habeas  Corpus „ _. 38G 

Mandamus  Would  Lie  to  Compel  Payment  of  Cost  Bills  by  County 

Commissioners    - 3tKi 

Motor  Vehicles,  Confiscation  of  Does  Not  Invalidate  Lien 381 

Non-ReBi  dents.  Motor  Vehicle  License  Tax 394 

Not  Allowed  Fee  for  Copy  of  Process  When  Process  Not  Served 395 

Not  Required  to  Act  Personally  in  Certain  Matters 3S9 

Primary  Law,  Powers  of  Certain  Officers 39- 

Prisoners,  When  Should  Be  Sent  to  Ralford 382 

Traffic  Officers— County  Commissioners  Must    Recommend   Appoint- 
ment of  - - 372 

Warrants,   When   Duplicate  Required 383 

When   Disqualified 393 

Shows : 

If   LI ii tile  for  Taxes  When   Held   Under  Auspices  of  Fraternal   Or- 
ganizations     - — 202 

Spanish-A mehica it  War  Vetera n s  *. 

License   Not    Transferable 457 

Special  Road  and  Bridge  Districtb  : 

Disbursement  of  Certain  Taxes  172 

If  Authorized  Under  Law  to  Sign  Certain  Agreement  .. 161 

Special  Tax  School  District: 

Against  Public  Policy  for  Trustee  to  Make  Contract  Involving  School 

Funds 222 

Chapter  11855  Not  Application  to   Issuance  Bonds  for  301 

County  Board  Public  Instruction  Not  Authorized  to  Borrow  .._ 303 

Consolidation  of  ... 305 
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Investment  of  Sinking  Fund  ... 306 

Method  of  Handling  Interest  and  Sinking  Fund  Money  Collected 187 

Obligation  as  to  Bonded  Indebtedness  302 

Powers  of  Trustees  and  Board  Public  Instruction  Construed 220 

Superintendent  of  Public  Instruction  Not  Authorized  to   Pay  Tui- 
tion from  Funds  of 2W9 

Tax  Assessment  and  Collection  „ 179 

Trustees   May   Agree   to   Children   Outside   of   District    to   Attend 

School  _ . 304 

Tuition  for  Non-Resident  Pupils  May  Be  Paid   If  Plan  Agreed   to 

by  Trustees  and  Approved  by  Board  Public  Instruction  „ 289 

State: 

Financial  Situation  or.  Priority  of  Claims 198 

State  Attorneys  : 

CaBes  Handled,  List  of 81 

County  Commissioners  May  Lease  Convicts  to  Another  County  224 

Embezzlement,  Jurisdiction 229 

Eutitled  to  Expense  While  Attending  Court  In  Other  Circuits 183 

Fish  Nets,  Replevin  Not  Proper  Action  by  Owner,  Other  Remedies 

Outlined   224 

Game  Commissioner  May  Employ  Deputies  and  Other  Assistants  ....  223 
Governor  Has  Authority  to  Assign  Circuit  Judge  in  Ahsem-e  of  Resi- 
dent Judge  _ — 220 

Governor  May  Assign  to  Other  Circuits  - — 134 

Indictment  for  Robbery  Must  Lay  Ownership  of  Property  Involved 

in  Someone  Other  Than  Defendant  __ . 228 

License  Tar,  Liable  for 488 

List   of  10 

Primary  Election,  I^ast  Day  for  Payment  of  Poll  Tax  226 

State  Auditor  : 

Sheriffs.   Duties  and  Compensation 230 
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